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Introduction
In Dobbs v. Jackson Women’s Health Organization, the U.S. Supreme Court 
overturned almost 50 years of jurisprudence to take away federal consti-
tutional protections for abortion. Dobbs was a radical and unprecedented 
ruling; it was wrongly decided and poorly reasoned.1 In the four years since, 
the legal landscape has been completely transformed by the enactment 
of state level constitutional amendments enshrining abortion protections, 
new efforts by anti-abortion extremists to restrict abortion nationwide, and 
plaintiffs raising novel legal claims. State courts have been hearing cases 
that assert rights to abortion under state constitutions with mixed results. 
Federal litigation impacting abortion access has not stopped, with three 
cases already reaching the Supreme Court and others in the pipeline. And 
Dobbs’ flawed reasoning has made its way into litigation around trans-
gender rights, threatening to further retract constitutional protections for 
personal liberty. Looking ahead, the legal chaos that Dobbs unleashed is 
likely to continue into the foreseeable future. 

Since Dobbs, the Center for Reproductive Rights (the Center) has 
pioneered new strategies and novel state constitutional claims, litigating 
dozens of cases in state and federal court and filing amicus briefs to inform 
and influence key legal decisions. The Center has also been tracking, 
analyzing, and advising on legal developments in courts across the country 
in order to understand the current landscape and inform the public about 
what’s at stake. This resource provides a snapshot of key trends that have 
emerged in the post-Roe legal vacuum. It shows how steps toward building 
a new right to reproductive autonomy are emerging, even while litigation 
in hostile courts poses limitations, and legal threats to abortion access 
persist.  
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Key legal trends shaping reproductive 
rights in post-Roe America

	› Much litigation over reproductive rights has moved from federal to 
state courts, with the Center alone challenging abortion bans in 10 
states, many with multiple, overlapping bans.2 

	› State supreme courts have delivered mixed results, with some high 
courts recognizing state constitutional protections for the first time 
(North Dakota, Oklahoma, and Wyoming), while others have rejected 
these claims (Florida, Idaho, Indiana, Iowa, South Carolina).

	› People harmed by abortion bans are challenging flawed life and health 
exceptions in state courts around the country. Lower courts in Idaho 
and Tennessee have held that exceptions apply in some limited but 
important circumstances, but, notably, the Texas Supreme Court 
refused to clarify the state’s exception, further endangering people’s 
health and lives.

	› Litigation to determine the reach of new state constitutional amend-
ments has been an area of significant progress on abortion rights 
since Dobbs, with voters in 10 states amending their state constitu-
tions to protect reproductive freedom. Under these amendments, 
state courts have struck down abortion bans and rejected a range of 
abortion restrictions, some that had been in effect for decades.

	› Litigation relying on long-standing state constitutional protections 
recognized prior to Dobbs has preserved and expanded abortion 
access in the face of ongoing restrictive efforts.

	› The Supreme Court has heard three abortion-related cases since 
Dobbs that have deepened the legal chaos around reproductive 
healthcare in the absence of a federal right to abortion. And multiple 
cases to expand and restrict access to mifepristone, a key compo-
nent of medication abortion, are making their way through the federal 
system back toward the Supreme Court.

	› Dobbs’ retrograde constitutional analysis has made its way into cases 
on trans rights, student privacy, and contraception, threatening to 
further limit equality and liberty rights.

	› The Center and partners will continue to advance cases across the 
country asking courts to recognize, expand, and apply protections for 
reproductive autonomy—laying the groundwork to rebuild rights in the 
post-Roe U.S.
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What do these trends tell us about  
protecting abortion access post-Dobbs?

	› State judges shape access. Since Dobbs, the makeup of state courts 
has had a major impact on whether people can access abortion. 
Access fluctuates based on who is on the court, which can change 
rapidly depending on how the public votes in state elections. 

	› State constitutions are key to protecting and expanding the right to 
abortion. Twelve state supreme courts currently recognize a right to 
abortion in their state constitutions, rooted in a range of rights includ-
ing due process, the right to make healthcare decisions, and inherent 
rights. Three have recognized abortion rights since Dobbs, in litigation 
triggered by loss of access in their states. 

	› Rights become reality when successful state ballot initiatives are 
affirmed in the courts. Voters in Virginia and Nevada will vote on bal-
lot measures this November to add the right to abortion in their state 
constitutions. Protective measures like these are a key first step to re-
gaining or expanding access to reproductive healthcare and have led 
state courts in Arizona, Ohio, Missouri, and Michigan to block bans and 
restrictions, but they do not automatically strike down existing laws.  
Enforcing the constitutional amendments in court is necessary to guar-
antee access.

	› Interstate access is the next legal battle. Looking ahead, states hostile 
to abortion are likely to do everything in their power to cut off out-of-
state abortion access, fueling a new wave of litigation on interstate 
access, leading eventually to the Supreme Court. 

reproductiverights.org
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I.	 Developments in State Courts
A.	 State Supreme Court Rulings Determine Rights and Access—and State 

Judges Matter More than Ever 

In the absence of a federal constitutional right to abortion, the courts in every state 
can restore or safeguard access by interpreting their unique state constitutions to 
separately and independently protect reproductive autonomy including abortion. 
Sources of abortion rights in state constitutions include liberty, privacy, equality, life, 
inalienable rights, and other guarantees. A ruling by a state supreme court provides 
powerful protection since it will endure unless overturned by a later state supreme 
court decision or ballot amendment to change the constitution. 

In the four years since Dobbs, a wave of challenges have asked state courts to strike 
down bans and other restrictions by recognizing a right to abortion for the first time. 
Overall, the outcomes have been mixed. High courts in Wyoming,3 North Dakota,4 
and Oklahoma5 have held that their constitutions protect abortion rights fully or 
in some circumstances, opening the door to expanding their scope. Showing that a 
broad range of constitutional provisions can robustly protect abortion, the North 
Dakota and Oklahoma courts applied inherent rights and due process clauses, 
while the Wyoming Supreme Court relied on a 2012 amendment to the Wyoming 
constitution enshrining each adult’s fundamental right to make their own healthcare 
decisions.6 On the other hand, high courts in Idaho,7 South Carolina,8 and Indiana9 
have held that their constitutions do not protect a right to abortion, upholding 
bans with virtually no exceptions. Furthermore, state supreme courts in Iowa10 and 
Florida11 overturned prior decisions recognizing a right to abortion that pre-dated 
Dobbs, rewarding legislative efforts to pass unconstitutional bans, and in the case of 
Florida jettisoning almost 25 years of precedent protecting abortion access in the 
state.

A key lesson from post-Dobbs litigation to protect abortion rights in state constitutions 
is that the makeup of state courts matters. Decisions about abortion protections can 
rapidly be upended when membership changes. In South Carolina, the state Supreme 
Court permanently struck down a six-week abortion ban in January 2023, holding that 
it violated an explicit state constitutional privacy right. Just seven months later, after 
the justice who authored the opinion retired and her seat was filled, the court upheld 
an almost-identical ban by reasoning that it complied with any right to privacy and the 
constitution did not protect a fundamental right to abortion.12 State court membership can 
change quickly, with seats vacated by retirements and other circumstances. Legislatures 
also attack courts that uphold abortions rights, for example in Kansas where a voter 
initiative to make judges sit for partisan election will appear on the August 2026 ballot.13

While the record of state supreme court rulings on constitutional abortion rights 
post-Dobbs has been mixed, decisions that establish protections for abortion show 
one path forward to rebuilding rights and access outside the federal courts. After 
a challenge brought by the Center in 2022 led the Oklahoma Supreme Court to 
recognize a right to life-preserving abortions (including when health conditions 
impose heightened life risks), the court blocked a criminal abortion ban and held 
that additional restrictions likely violated this right, including a waiting period and 
certification requirement for doctors.14 The Center and partners will continue to push 
for expanded rights as state supreme courts provide legal building blocks.  
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B.	 Abortion Ban Exceptions—Patient Lawsuits Have Shown That Exceptions 
Don’t Work

States with post-Dobbs abortion bans leave pregnant people who are experiencing 
medical crises with nowhere to turn. Hospitals across the country have refused to 
offer abortion to pregnant patients experiencing severe complications, from preterm 
premature rupture of membranes (PPROM) with sepsis, to fatal fetal conditions 
that also threaten a patient’s physical and mental health. While state abortion bans 
typically include limited exceptions for situations when abortion is necessary to 
preserve life and sometimes health within narrow constraints, post-Dobbs realities 
show that these exceptions do not work in practice. Medical providers in states with 
abortion bans struggle to apply vague and unworkable language in meaningful ways, 
resulting in patients being denied timely abortion care, even when doing so will have 
devastating consequences.     

After Dobbs, the Center filed the first lawsuit in over 50 years that was brought on 
behalf of women denied abortion care.15 In the four years since, it has represented 
34 women in four states who suffered severe harms from denial of abortion care, 
including loss of fertility and permanent physical and emotional anguish. These cases 
ask courts to clarify the scope of exceptions in bans and hold that state constitutions 
protect a right to abortion when life or health is at risk. Demonstrating exceptional 
courage, patient plaintiffs have shared their stories publicly and in court with the goal 
of holding states accountable and persuading judges to address the harms of abortion 
bans when state officials and legislators refuse.     

To date, the Texas Supreme Court has issued a final ruling refusing to meaningfully 
clarify or expand the state’s exception and finding no constitutional violations.16 Lower 
courts in Idaho and Tennessee have provided some relief and guidance to providers 
by holding that exceptions apply in certain limited but important circumstances, with 
litigation in Tennessee ongoing.17

Overall, cases challenging flawed life and health exceptions have helped show that 
abortion bans are placing patients across the country in peril, and limited exceptions 
can never work. Legal trials where patients share their stories have moved the public 
and elevated these issues for the press. Still, courts that deny relief and refuse to credit 
constitutional rights to life, safety, and bodily integrity are endangering pregnant 
people’s health and lives.   

C.	 Reproductive Freedom Amendments Litigation—Making New Rights  
a Reality

As of April 2026, voters in 10 states— Arizona, California, Colorado, Maryland, 
Michigan, Missouri, Montana, New York, Ohio, and Vermont—have amended their 
state constitutions to expressly protect reproductive freedom.18 Some enshrine the 
fundamental right to abortion, while others cover a range of reproductive rights, 
including contraception, maternal health, and the right to make and effectuate 
decisions about pregnancy generally.19 Similar constitutional amendments will be on 
the ballot in Nevada and Virginia this coming November.20

State reproductive freedom amendments are a key first step to regaining or expanding 
access to reproductive healthcare, but they do not automatically strike down existing 
laws, and litigation to determine their reach has been an area of significant activity 
since Dobbs. So far, state courts have transformed access by applying reproductive 
freedom amendments to permanently strike down criminal abortion bans in Arizona 
(15-week ban) and Ohio (six-week ban).21  A Missouri court has blocked a total ban 
and multiple pre-viability bans while litigation proceeds.22  

Healthcare provider plaintiffs have also challenged a range of abortion restrictions 
that create barriers to care and were in effect even when a federal constitutional 
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right to abortion existed. In a case filed by the Center in Arizona, a state trial court 
held that several schemes of laws violate Arizona’s fundamental right to abortion, 
including a biased counseling provision and mandatory delay/two-trip requirement, 
a ban on telemedicine abortion care, and a law banning abortion for patients with 
fetal diagnoses.23 The court determined that these laws do not improve or maintain 
the health of people seeking abortion and infringe on their autonomous decision-
making.24 A state trial court reached a similar conclusion in the Center’s case in 
Michigan, holding that a law mandating that people wait at least 24 hours after 
receiving biased counseling materials before they can access abortion care, as well as 
a law prohibiting advanced practice clinicians (APCs) from providing abortion care, 
violated Michigan’s reproductive freedom amendment.25  

State trial courts in Missouri and Ohio have similarly rejected or doubted the 
constitutionality of a range of laws including mandatory-delay requirements; biased-
counseling laws; telemedicine bans; provider restrictions; and onerous facility and 
staffing mandates.26 

Many of these kinds of restrictions were previously upheld in federal court and 
by the U.S. Supreme Court under the federal right to abortion that existed before 
Dobbs. State constitutional amendments now have the potential to expand access 
and shape stronger protections for reproductive autonomy.  At the same time, 
they depend on courts applying them in line with voters’ demands for strong and 
enduring guarantees. Lower courts have permanently or temporarily blocked an 
array of longstanding barriers to care, but many of those decisions are still waiting 
to be reviewed by hostile state supreme courts. And already, some lower courts 
have rejected challenges based on perceived lack of standing and other issues.27 
Interpretation by judges over the long term will determine the power and impact of 
these groundbreaking amendments.  

Laws struck down under  
voter-approved constitutional 
amendments include:

	› Total bans

	› Mandatory waiting periods

	› Biased-counseling laws

	› Telemedicine bans

	› Reason bans

	› Prohibitions on APCs—such as nurse 
practitioners, physician assistants, 
and certified nurse midwives—from 
providing abortion care

	› TRAP (targeted regulation of abortion 
providers) laws, including medically 
unnecessary and burdensome facility 
and staffing requirements

	› Fetal tissue disposal requirements28 

Precisely because reproductive freedom amendments can be powerful tools, anti-
abortion lawmakers are pulling out the stops to roll them back by subverting the 
democratic process. A legislative initiative to repeal Missouri’s reproductive freedom 
amendment that voters approved in 2024 will appear on the ballot in November 2026.29  
Litigation brought by reproductive rights supporters challenging the ballot language 
stopped the state from concealing that the initiative would undo the prior amendment.30 	

D.	 States with Pre-Dobbs Constitutional Abortion Protections—Using 
Previous State Court Rulings to Expand Access

Even when a federal constitutional right to abortion existed, the Center and partners 
brought litigation in state court over three decades to strengthen abortion rights 
under state constitutions and guarantee access beyond the federal system.31 Before 
Dobbs, supreme courts in 11 states recognized constitutional protections for abortion 
independent from and stronger than federal protections.32  These courts relied on 
liberty,  natural rights, privacy, and other provisions in their state constitutions,33 with 
some also recognizing that abortion access is necessary for equality, even while the 
U.S. Supreme Court rejected equality frameworks. 34

Since Dobbs, these state constitutional protections have helped preserve and expand 
abortion access in the face of ongoing restrictive efforts. In Montana, the state 
supreme court held in 1999 that the state constitution’s fundamental right to privacy 
protects abortion within an individual’s broader right to “make medical judgments  
affecting her or his bodily integrity and health in partnership with a chosen health care 
provider free from government interference.”35 Relying on that precedent, the Court 
has blocked a wide array of laws post-Dobbs, including a 20-week ban, medication 
abortion restrictions, laws limiting Medicaid coverage of abortion, and a law 
mandating that young people obtain parental consent before an abortion.36

http://reproductiverights.org
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Likewise, the Kansas Supreme Court has struck down onerous facility and staffing 
requirements for abortion clinics37 by applying state constitutional protections for 
“personal autonomy” including the right to abortion, which it first recognized in a case 
brought by the Center in 2019.38 And in Alaska, where the Supreme Court recognized 
in 1997 that privacy fundamentally protects the right to abortion and has since struck 
down a thicket of restrictions, a trial court held unconstitutional a 50-year-old statute 
that prohibits APCs from providing abortion care.39  

Pre-Dobbs state supreme court decisions recognizing constitutional protections for 
abortion have safeguarded access across years and decades.40 Post-Dobbs, active 
litigation by the Center and partners has expanded these precedents to benefit not 
only people who live in those states, but also those traveling because constitutional 
rights are absent and abortion is unavailable where they live. While these protections 
should be enduring, they are vulnerable when courts with changed membership move 
to overturn decisions based on hostility to abortion, as has happened in Florida and 
Iowa. Legislative attacks on courts that have recognized abortion rights are also 
ongoing, including in Kansas, where an August 2026 ballot initiative will ask voters to 
adopt partisan elections for Supreme Court justices.41  

II.	 Developments in Federal Courts
Since Dobbs, federal litigation impacting abortion access has continued, with the 
Supreme Court already deciding three cases and multiple cases involving medication 
abortion working their way through the court system. The Supreme Court has heard 
three abortion-related cases since Dobbs that have deepened the legal chaos around 
reproductive healthcare in the absence of a federal right to abortion, in a landscape 
where 20 states are enforcing total bans or severe restrictions, while 25 states have at 
least some constitutional or state-law protections for abortion.42 Federal courts will 
continue grappling with efforts to impose nationwide restrictions on abortion access 
for the foreseeable future. 

A.	 SCOTUS Decisions
Post-Dobbs, the Supreme Court has issued decisions in cases that involved access 
to medication abortion,43 emergency abortion care,44 and a range of comprehensive 
reproductive healthcare services for individuals insured through Medicaid.45  The 
Court decided these cases on procedural or quasi-procedural grounds that invited 
renewed attacks by anti-abortion actors. The Center has submitted amicus briefs 
in each case that lift up the high-quality evidence supporting abortion safety and 
the real-world harms from restrictions that the Supreme Court has largely failed to 
address.  

FDA v. Alliance for Hippocratic Medicine46

In 2022, anti-abortion doctors and medical groups filed a lawsuit aiming to block 
the Food and Drug Administration (FDA)’s long-standing approval of mifepristone, 
a safe and effective medication used in nearly two-thirds of U.S. abortions as well as 
for miscarriage care.47  Ending access to mifepristone nationwide has been a central 
goal of the anti-abortion movement since Dobbs. The case reached the Supreme Court 
in 2024 after a federal district judge in Texas rescinded the FDA’s 2000 approval of 
mifepristone and the Fifth Circuit reinstated burdensome, prior restrictions, including 
a requirement that patients travel to a health center just to pick up the medication, 
rather than receive it by mail.48 The Center and its movement partners filed an amicus 
brief detailing how the lower courts disregarded decades’ worth of high-quality 
evidence on mifepristone’s safety and effectiveness and instead relied on flawed 
research and testimony from anti-abortion witnesses who have been discredited 
by courts across the country.49 Instead of ruling on and affirming mifepristone’s 

Post-Roe by the Numbers

	› 20 states have total bans or severe 
restrictions.

	› 12 state high courts recognize their state 
constitutions protect abortion in at least 
some circumstances (3 decisions came 
after Dobbs).

	› 5 state high courts have denied that their 
state constitutions protect abortion (all 
decisions came after or at the time of 
Dobbs). 

	› Voters in 10 states have amended 
their state constitutions to enshrine a 
fundamental right to abortion.

	› Learn more at https://reproductiverights.
org/maps/state-constitutions-and-
abortion-rights

http://reproductiverights.org
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safety and shutting down this line of attack, however, the Court resolved the case on 
procedural grounds, holding that the plaintiffs lacked standing to challenge the FDA’s 
actions because they do not have an actual connection to the FDA’s regulation of the 
drug.50  

The Court’s 2024 ruling left the door open for other plaintiffs to assert standing and 
attempt to block access to mifepristone, and several anti-abortion states quickly joined 
the fray. 51As discussed below, three separate cases are pending in the federal courts 
seeking to severely limit mifepristone nationwide, including in states where abortion 
is legal. These cases will likely require the Supreme Court to grapple with its prior 
assertion in Dobbs that it was returning the question of abortion to the states.

Moyle v. United States52

Weeks after the Alliance opinion came down, the Supreme Court issued a decision in 
Moyle v. United States.53  Like in Alliance, the Court avoided weighing in on abortion 
and instead dismissed the case, inviting continuing challenges.

The central issue in Moyle was a conflict between federal and state law—specifically, 
whether Idaho could enforce its abortion ban with no health exception in situations 
where the federal Emergency Medical Treatment & Labor Act (EMTALA) requires 
hospitals that receive Medicare funds to provide stabilizing treatment to all patients 
with emergency medical conditions.54 At oral argument the Court heard searing 
accounts of pregnant people in Idaho being airlifted to other states so that they could 
get the abortion care they needed. Briefing by the Center and other medical and 
legal organizations highlighted that people across the country are being delayed or 
denied lifesaving and health-preserving abortion care under abortion bans, making 
EMTALA more critical than ever.55 The Court, however, did not resolve any of the legal 
questions. Instead, it dismissed Moyle as “improvidently granted”—meaning a majority 
of the court said it didn’t want to decide the case.56 The Court’s refusal to address 
whether people in dire emergencies who need abortion care are entitled to the same 
EMTALA protections as people seeking any other type of care leaves the door open 
to future litigation, as hostile states double down on bans with few or no exceptions. 
And due to conflicting federal appellate court rulings, the federal government cannot 
enforce EMTALA to require emergency abortion care in Texas.57  

Planned Parenthood v. Medina58  

The Court decided its third abortion-related case since Dobbs on narrow, quasi-
procedural grounds that obscure its significant implications for personal healthcare 
decisions. Even though federal law prohibits Medicaid funding for abortion except 
in rare circumstances, states hostile to abortion have barred Planned Parenthood 
from receiving Medicaid reimbursements for non-abortion services such as cancer 
screenings, STI treatment, and contraception, because it also provides abortion care.59  
Planned Parenthood and a patient sued South Carolina,  arguing that the exclusion 
violated the federal Medicaid law’s free-choice-of-provider provision.60 The Court 
held that Medicaid patients do not have a right to sue when a state prevents them 
from going to a qualified provider of their choice.61 The upshot of the decision is that 
states like South Carolina can exclude qualified healthcare providers from Medicaid 
reimbursement for any reason, greenlighting hostile states to defund Planned 
Parenthood and other health centers based on their opposition to abortion. As an 
amicus brief filed by the Center and partners explained, because there is a limited pool 
of trusted providers who accept Medicaid patients, and because Medicaid beneficiaries 
often experience discrimination in healthcare settings, eliminating Medicaid funding 
for Planned Parenthood harms the most vulnerable, and it exacerbates reproductive 
health inequities.62 

http://reproductiverights.org
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The Supreme Court’s three abortion-related cases since Dobbs have deepened the 
legal chaos around reproductive rights and access in the absence of a federal right to 
abortion. They show the Court’s reluctance to enforce remaining federal protections, 
paving the way for states to enact policies that further limit sexual and reproductive 
healthcare, sometimes with nationwide consequences. 

B.	 Medication Abortion Challenges
Enabled in part by the Supreme Court’s standing-based decision in Alliance, multiple 
cases challenging the FDA’s regulatory actions around medication abortion are making 
their way through the federal courts.

 Since its approval in 2000, over 7.5 million people in the U.S. have safely used 
mifepristone for medication abortion and miscarriage care.63 Mifepristone is closely 
regulated by the FDA, more extensively than other drugs with comparable safety 
profiles.64 After Alliance stayed silent on mifepristone’s safety, anti-abortion litigants 
have renewed their efforts to either remove mifepristone from the market or reinstate 
burdensome, outdated requirements that would make it more difficult to access 
nationwide—even in states where abortion is legal and constitutionally protected.65 
These cases claim that the FDA’s scientific review process was flawed and ask courts 
to reimpose restrictions based on junk science, broadly upending the FDA regulatory 
authority far beyond the issue at hand. 

Meanwhile, a second category of cases—brought by the Center, partner organizations, 
and a collection of states—have sought to eliminate the FDA’s remaining outdated 
and medically unnecessary restrictions on mifepristone, arguing that the FDA cannot 
justify them through its own review processes.66  The Center and others have asked 
courts to require that the FDA apply evidence-based criteria and rigorous methods to 
guide its regulation of a drug that has been used safely and effectively for over 25 years. 

III.	 Dobbs’ Impact on Other Areas of Law
Dobbs adopted a retrograde constitutional test for determining the scope of liberty 
rights protected under the federal constitution, and went even farther to address sex 
equality issues that were not even part of the case. A key question after Dobbs was 
how this extremist version of constitutional analysis would impact other civil liberties, 
including contraception, marriage, student privacy, and gender-affirming care. Four 
years later, Dobbs’ analysis is distorting other areas of law, and some federal and state 
courts are relying on Dobbs to reject sex-discrimination claims in cases that involve 
healthcare beyond abortion. 

A.	 Trans Rights–Dobbs Has Metastasized  
Dobbs has made its way into litigation around transgender rights, threatening to 
further retract constitutional protections for personal liberty and equality.  

This metastasis is even more remarkable because it relies on a legal issue far outside 
Dobbs. Although Dobbs only raised the question of whether the long-standing liberty 
right to abortion would be overturned, the majority went further to state that its 
precedent “squarely foreclosed” an equal-protection theory for abortion because 
typically “[t]he regulation of a medical procedure that only one sex can undergo 
does not trigger heightened constitutional scrutiny.”67 The Court cited Geduldig v. 
Aiello, a long-atrophied case from 1974 upholding state insurance exclusions for 
pregnancy benefits on the grounds that pregnancy discrimination is not always sex 
discrimination. 68 

Dobbs’ musings about issues beyond the case should lack any precedential force, and 
lumping in all “medical procedures” with Geduldig’s narrow ruling on pregnancy is 
a sweeping expansion for which the Court offered no legal support. But three years 
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later in United States v. Skrmetti the Court upheld a Tennessee law that banned gender-
affirming care for trans—but not cis—young people.69 Skrmetti cited Dobbs’ rewriting 
of Geduldig to hold that restricting medical care or procedures that only one sex can 
receive is not constitutionally problematic in the absence of intentional discrimination, 
and affirmed the ban as a reasonable regulation of medical care.70  

Dobbs and Skrmetti’s holdings will likely impact a range of trans-rights cases focusing 
on equal rights to use public services, play sports, receive healthcare, and more. Lower 
federal courts are citing both cases to reject challenges to bans and restrictions on 
gender-affirming healthcare and coverage.71 This summer, the Court could further 
constrict equal-protection precedent through a pair of cases in which the states of 
Idaho and West Virginia argue that bans on trans women and girls participating 
on sports teams draw constitutionally permissible distinctions based on biological 
differences, and therefore are not unconstitutional sex discrimination.72

Even though state courts can reject interpreting their constitutions in lockstep with 
the federal constitution, similar reasoning has made its way into state decisions. State 
courts in Texas, Missouri, and North Dakota have upheld bans on gender-affirming 
care for trans youth, and the Missouri Supreme Court upheld a law prohibiting state 
Medicaid payments for such care for adults.73 

Contrary to the Supreme Court’s take, trans rights and abortion rights support and 
strengthen each other, as some state courts have recognized.  The Montana Supreme 
Court recently relied on the state’s long-established privacy protections for abortion to 
reject a law banning gender-affirming care for young people, explaining that government 
regulation of private medical decisions is subject to the most stringent judicial review.74

B.	 “History and Tradition” Analysis: How Dobbs Is Unraveling Other Rights
Dobbs is beginning to take the law backwards in another way. In Dobbs, the Court 
held that the rights included in the Fourteenth Amendment’s liberty protections must 
be “deeply rooted in this Nation’s history and tradition.”75 But the Court froze the 
meaning of liberty in 1868 when the Fourteenth Amendment was ratified, holding 
that rights or liberties that were unprotected at that time are not fundamental today.76 
The Court disregarded its recent and more expansive approach to assessing liberty 
rights in cases like Obergefell. Instead it reverted to a test that ignores the debilitating 
inequity that is built into the nation’s past, when entrenched racial, sexual, and gender 
exclusion meant that many people had fewer freedoms and could not participate in the 
creation of law or public life.77

State and federal court decisions addressing trans rights, student privacy, and 
contraception are now demonstrating the threats that Dobbs’ constitutional test poses 
to liberty. For example, a federal court of appeals upheld a ban on gender-affirming 
care for trans youth, rejecting parents’ claim they enjoyed a deeply rooted right to 
make decisions about their children’s care, and instead reframing and dismissing a 
“right to treat [one’s] children with transitioning medications subject to medically 
accepted standards” as a twentieth-century invention.78  

On the flip side of parental rights, a federal district court held that a policy prohibiting 
federally-funded Title X providers from requiring parental consent or notification 
when young people sought birth control violated parents’ liberty right to control 
their children’s upbringing.79  The court stated sweepingly that “the common law 
held minors were incapable of giving consent to make important life decisions” and 
found that there was a “deeply rooted right of parents to make important life decisions 
for their children.”80 These cases show that four years after Dobbs, courts are using 
its constitutional test to reach outcome-driven results that limit reproductive and 
personal autonomy. Future cases may continue to test the limits of a backwards-
looking and selective version of liberty.

http://reproductiverights.org
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IV.	Looking Ahead 
The years since Dobbs have seen incremental gains in state courts, with some 
recognizing abortion rights under state constitutions that provide building blocks 
for further expansion, and reproductive freedom amendments opening new doors to 
strike down old laws. The limitations of litigation in restoring robust rights and access 
have also become apparent, with other state courts denying or overturning rights to 
abortion, and federal litigation necessarily focused on defending against egregious 
attacks on medication abortion that will likely reach the Supreme Court.

What’s next? States hostile to abortion are likely to renew their attacks on the ability 
to access legal abortion in another state, fueling a new wave of litigation that may 
test the limits of states’ ability to serve people in large tracts of the country living 
under abortion bans. Meanwhile, state courts retain the power to recognize robust 
reproductive autonomy rights, and can overturn decisions erroneously denying rights 
in the face of overwhelming and growing evidence that abortion bans and restrictions 
harm life, health, liberty, and equality.   

A.	 Legal Battles over Interstate Access 
In a post-Dobbs landscape, millions of people depend on being able to access abortion 
in a state where it is legal. They may travel, or they may use telehealth to be prescribed 
abortion medication by a provider located in a protected state who sends it through 
the mail, allowing the patient to take it at home. 

Looking ahead, hostile states are likely to do everything in their power to cut off 
out-of-state abortion access, whether through travel or telehealth. States that protect 
abortion rights have enacted “shield laws,” legislation that protects providers located 
in the state against efforts to prosecute, sue, or otherwise discipline them for serving 
patients from other states.81  As of June 2026, the most recent data showed nearly 
15,000 abortions provided a month under shield laws that empower providers to serve 
people living in states with total or six-week bans or restrictions on telehealth.82

Legal challenges to shield laws are brewing, including one by the state of Texas asking 
a court in New York to enforce penalties against a doctor located in New York who 
allegedly provides abortion using telehealth under the state’s protections.83 Private 
plaintiffs are also seeking to sue and shut down providers, filing frivolous and bizarre 
lawsuits in state and federal court.84 Sooner or later, abortion opponents will seek 
Supreme Court review of shield laws, hoping that a majority will find a way to strike 
them down. The Center is actively involved in the civil defense of individuals and 
organizations who have been caught in the crosshairs and sued for their alleged 
involvement in abortion care within states that have banned abortion.

Interstate access also depends on people having information about where and how 
abortion is available in other states, and resources and help for travel, sometimes 
for long distances at significant expense. Four years after Dobbs, courts have largely 
rejected hostile state efforts to ban or limit sharing information or helping people 
travel, on the grounds that they violate First Amendment rights to speech and 
association, or the right to travel.85 Going forward, states may renew their attempts 
to block residents from interstate access, forcing courts to confront whether Dobbs’ 
putative nod to allowing states to determine abortion policy within their borders was 
real or a sham. 
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B.	 Path to Restoring Abortion and Building Reproductive Autonomy 
Rights 

State supreme courts that have recognized abortion rights in their constitutions will 
continue to apply them to new and old restrictions, building precedent that rejects 
stilted Dobbs-like versions of constitutional analysis while expanding access in their 
states. The Center is advancing cases, including in Montana, Kansas, and Michigan, 
inviting courts to address how factors like poverty, stigma, and gender discrimination 
work to cut off rights and access to care. Importantly, state courts can overturn 
decisions that ignored such factors or denied rights altogether, explaining that they 
are products of regressive legal forces that undermined personal freedom in favor 
of backwards-looking constitutional reasoning.86 State courts are therefore critical 
bulwarks to safeguarding rights at a time when the U.S. Supreme Court is increasingly 
retracting federal constitutional rights.     

State courts can further build rights to reproductive autonomy by deciding cases about 
issues apart from and in addition to abortion. For example, a district court in Hawaii held 
that the state constitution’s protections for the customary and traditional practices of 
native Hawaiians include the right to have a midwife attend birth as a component of making 
personal decisions about reproductive life. And in Montana, courts have recognized that 
the same rights to bodily autonomy, personal decision-making, and equal treatment 
prohibit both restrictions on abortion and the rights of trans people to access healthcare 
and exercise civil rights.87  

These models from state courts lay the groundwork, showing how a range of 
provisions—including life, health, and inalienable rights—fundamentally protect the 
right to make decisions about your body and future, even if legislatures disagree. State 
court challenges also give public mobilization in favor of expanded rights and access 
opportunities to shape how judges interpret the law, as voters approve reproductive 
freedom amendments and participate in judicial selection processes. In Dobbs, the 
U.S. Supreme Court claimed insulation from the tragic impact that abortion bans 
and restrictions have on real lives, erecting “history and tradition” as a barrier to 
protecting fundamental rights and freedoms. This reasoning faces headwinds from 
state courts, a public health reckoning, popular opinion, and political processes, even 
while federal judges are appointed for life. The power of a single flawed Supreme Court 
decision to impede multiple forces for change will be tested, and state court decisions 
will show the way when the federal courts are ready to step back up and protect 
reproductive autonomy including abortion more strongly than ever before.    
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Reproductive Health Ctr. v. Pa. Dep’t of Human Servs., 309 A.3d 808, 882 (Pa. 2024). 
Rejecting its past biologically-based reasoning in favor of an anti-stereotyping view, 
the court recognized that “the danger of allowing legislation that makes distinctions 
based on reproductive capabilities is that such laws further engrain the socio-eco-
nomic disparities that continue to exist as a result of the historic subjugation of 
women in society.” Id. 

87	 Kalarchik, 427 Mont. at 348-49; Cross v. State, No. DV-23-541 (Missoula Cnty. Dist. Ct. 
May 13, 2025).
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