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Plaintiffs All Families Healthcare (“All Families”); Blue Mountain Clinic (“Blue
Mountain”); and Helen Weems, APRN-FNP (collectively, “Plaintiffs”) bring this First Amended
Complaint on behalf of themselves and their patients against the State of Montana (the “State”);
the Montana Department of Public Health and Human Services (“DPHHS”); and Charlie Brereton,
in his official capacity as Director of DPHHS, and in support thereof state the following:

PRELIMINARY STATEMENT

1. House Bill 937 was signed into law on May 16, 2023, and took effect October 1,
2023 (“HB 937” or the “Act”) (attached as Exhibit A). The Act directs DPHHS to license and
regulate “abortion clinics,” and to promulgate regulations for “abortion clinic” licensure. DPHHS
published proposed rules on July 26, 2024 (Notice of Public Hearing on Proposed Adoption, MAR
Notice No. 37-1052 (July 26, 2024), https://dphhs.mt.gov/assets/rules/37-1052pro-arm.pdf
(“Proposed Rules™)) (attached as Exhibit B) and promulgated final rules to implement HB 937 on
September 20, 2024 (Notice of Adoption, Mont. Admin. Reg. No. 18, 2242-68 (Sept. 20, 2024),
https://dphhs.mt.gov/assets/rules/37-1052adp-arm.pdf (the “Final Rules” or “the Rules™))
(attached as Exhibit C). The Rules adopted the proposed rules with no substantive changes and
took effect immediately upon adoption.

2. All Families has been providing abortion care since it opened in 2018. Blue
Mountain was the first abortion clinic in Montana when it opened in 1977 and has been providing
abortion care for nearly 50 years.

3. Like other clinics and clinicians’ offices, Plaintiffs are already subject to
government licensure, oversight, and regulation. Montana does not mandate facility licensure for
clinics that offer care that is identical or comparable to abortion, including miscarriage care.
Indeed, Montana does not mandate facility licensure for the other care that Plaintiffs themselves

provide, including identical miscarriage care and comparable gynecological care. Nor does
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Montana mandate facility licensure for other facilities, such as clinics that are birth centers—where
people may labor and give birth, although labor and delivery carry greater risk than abortion care.

4. HB 937 and the Rules are yet another effort by the State to interfere with
Montanans’ fundamental rights to privacy and equal protection, including to access abortion care
from their chosen provider. Like other abortion-specific laws the State has enacted in recent years,
HB 937 and the Rules have no actual health or safety purpose whatsoever.

5. HB 937 and the Rules violate the Montana Constitution, and legal precedent of this
Court and the Montana Supreme Court. Armstrong v. State, 1999 MT 261, 296 Mont. 361, 989
P.2d 364 (restrictions on abortion trigger strict scrutiny, and ban on physician assistants providing
abortion care does not withstand strict scrutiny); Weems v. State, 2023 MT 82,412 Mont. 132, 529
P.3d 798 (“Weems II’) (affirming permanent injunction and holding unconstitutional law
restricting provision of abortion to physicians and physician assistants only); Planned Parenthood
of Mont. v. State, 2024 MT 178, 554 P.3d 153 (affirming permanent injunction and holding
unconstitutional parental consent law for abortion); Planned Parenthood of Mont. v. State, No.
DV-21-0999, 2021 WL 9038524 (1st Jud. Dist. Oct. 7, 2021) (granting preliminary injunction
against laws imposing mandatory delay period and banning telehealth for abortion), aff’d by
Planned Parenthood of Mont. v. State, 2022 MT 157, 409 Mont. 378, 515 P.3d 301; Jeannette R.
v. Ellery, No. BDV-94-811, 1995 WL 17959705 (1st Jud. Dist. May 22, 1995) (holding that
Medicaid may not exclude coverage for medically necessary abortion care).

6. On September 27, 2023, this Court entered a temporary restraining order enjoining
enforcement of HB 937’s licensing requirement. The Court’s order was extended by agreement of

the parties until sixty (60) days from the effective date of the Rules. The Rules were effective



September 20, 2024, the day they were published. Accordingly, the temporary restraining order
expires November 19, 2024.

7. On October 1, 2024, All Families Healthcare and Blue Mountain Clinic submitted
to DPHHS applications for licensure as abortion clinics, subject to requests for waivers from
certain of the requirements. Plaintiffs have not yet received no response from DPHHS.

8. Absent relief from this Court, HB 937 and the Rules threaten to end or curtail access
to abortion in Montana, subjecting Plaintiffs and their patients to unwarranted discrimination and
arbitrary enforcement.

PARTIES

9. Plaintiff All Families is a sexual and reproductive health clinic in Whitefish,
Montana that provides gynecological exams, diagnosis and treatment of sexually transmitted
infections, contraception, and abortion care, as well as 2S-LGBTQIA+care and gender-affirming
care for transgender people. All Families has been serving the Flathead Valley and patients across
Montana since it opened in 2018 and serves approximately 800 patients annually, accounting for
nearly 1,000 patient visits per year. All Families provides medication abortion (in person and via
telehealth) up to 11 weeks, as measured from the first day of the patient’s last menstrual period
(“LMP”) and procedural abortion up to 12.6 weeks LMP. All Families is a member of the National
Abortion Federation (“NAF”) and meets the clinical standards set by NAF.

10.  Plaintiff Helen Weems is a nurse practitioner licensed to practice in Montana with
over 20 years of clinical experience. She owns All Families and is its sole clinician. Plaintiff
Weems is also the only abortion provider in the Flathead Valley.

1. Plaintiff Weems has offered abortion care in the same physical location for over six
years. Her practice at Plaintiff All Families is subject to regulation by State and federal authorities,

including the Montana Board of Nursing, the Montana Board of Pharmacy, the U.S. Drug
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Enforcement Agency (“DEA”), and DPHHS, to the extent it administers the Clinic Laboratory
Improvements Amendments (“CLIA”) and enforces Montana’s abortion-reporting laws.

12. Plaintiff Blue Mountain is a family practice in Missoula, Montana. Blue Mountain
first opened in 1977 as the first and only abortion clinic in Montana. In 1991, Blue Mountain
expanded its health services to include comprehensive family medical care to better serve its
community. Blue Mountain has a physician and a physician assistant who are licensed to practice
in Montana and provide abortion care.

13. For many of Blue Mountain’s patients, Blue Mountain is their medical home; they
turn to Blue Mountain whenever they need health care. Blue Mountain serves approximately 3,000
patients annually, accounting for over 7,000 visits per year. It provides care across a patient’s
lifespan, from pediatric care to elder care, including wellness exams, contraception, abortion care,
and gynecological care. Blue Mountain provides medication abortion (in person and via telehealth)
up to 11 weeks LMP and procedural abortion up to 21.6 weeks LMP. Blue Mountain is a member
of NAF and meets the clinical standards set by NAF.

14. On March 29, 1993, anti-abortion activists firecbombed Blue Mountain, destroying
its original facility. In September 1995, Blue Mountain reopened at its current location and has
been providing health services, including abortion care, in that same physical location for nearly
30 years. Blue Mountain’s practice is subject to regulation by State and federal authorities,
including the Montana Board of Medical Examiners, the Montana Board of Nursing, and the
Montana Board of Pharmacy; DEA; and DPHHS, to the extent it administers CLIA and enforces
Montana’s abortion-reporting laws.

15. Plaintiffs sue on their own behalf; on behalf of their current and future clinicians,

servants, officers, and agents; and on behalf of their patients.



16. Defendant State of Montana is a governmental entity subject to suit for injuries to
persons. Mont. Const. art. II, § 18.

17. Defendant DPHHS is a governmental entity subject to suit for injuries to persons.
Mont. Const. art. II, § 18. DPHHS has been authorized to set minimum standards for health care
facilities, including abortion clinics, and to license those facilities.

18. Defendant Charlie Brereton is the Director of DPHHS. He oversees DPHHS’s role
in proposing and promulgating rules relating to health care facilities, including abortion clinics,
and will be responsible for enforcing any relevant rules unless restrained by this Court. Director
Brereton is sued in his official capacity.

JURISDICTION AND VENUE

19.  Jurisdiction is conferred on this Court by article VII, section 4 of the Montana
Constitution and § 3-5-302, MCA.

20.  Plaintiffs’ claims for declaratory and injunctive relief are authorized by § 27-8-101
et seq., MCA, as well as the general equitable powers of this Court.

21.  Plaintiffs’ claims for judicial review are authorized by the Montana Administrative
Procedure Act (“MAPA”), §§ 2-4-101 et seq., MCA.

22.  Venue is appropriate pursuant to §§ 25-2-126, 25-2-117, MCA, because the State
of Montana is a Defendant, and the County of Lewis and Clark is the proper venue for actions
against the State and political subdivisions.

STANDING

23. Plaintiffs have standing to bring the claims asserted in this Complaint because the
challenged scheme infringes on the rights of Plaintiffs and their patients under the Montana

Constitution and State law.



24. “[W]hen ‘governmental regulation directed at health care providers impacts the
constitutional rights of women patients,” the providers have standing to challenge the alleged
infringement of such rights.” Weems v. State, 2019 MT 98, 9§ 12, 395 Mont. 350, 440 P.3d 4
(“Weems I’) (quoting Armstrong, 4 8—13).

25. Plaintiffs also have standing to bring their own claims because the challenged
provisions directly infringe on Plaintiffs’ rights under the Montana Constitution. See id. q 14

(holding that abortion provider plaintiffs who “are impacted by the statute” have standing to

challenge it).
FACTUAL ALLEGATIONS
A. Abortion Access in Montana
26. Abortion, by medication or procedure, is common and safe. Abortion is safer than

carrying a pregnancy to term; the risk of death associated with childbirth is approximately 13 times
higher than that associated with abortion. Pregnancy-related complications are also more common
among people having a live birth than those who obtain an abortion.

27. Abortion is safe throughout pregnancy. In contrast, every day a patient remains
pregnant, they continue to experience the symptoms and risks of pregnancy, and the risks
associated with pregnancy increase as pregnancy progresses.

28. Access to safe and legal abortion is critical to gender equality and to each
individual’s ability to participate in economic and social life. People denied a wanted abortion are
more likely to experience economic insecurity and raise their existing children in poverty.

29. Abortion care provided by medical professionals in the United States is either
through the use of medications (“medication abortion”) or via an outpatient procedure (“procedural

abortion”).



30. Procedural abortion involves a two-step process in which the provider first partially
dilates the patient’s cervix and then evacuates the uterus using suction aspiration, instruments, or
some combination. Dilation is done either the same day or begins the day before, and the
procedural abortion typically takes less than 30 minutes. Although sometimes referred to as
“surgical abortion,” procedural abortion is not surgery and involves no incision.

31. Procedural abortion, including at Plaintiffs’ clinics, commonly involves
administration of a local anesthetic to numb the cervix. All Families occasionally prescribes anti-
anxiety medication to relax the patient. Blue Mountain also offers moderate sedation, where the
patient remains awake but relaxed, for procedural abortions. These medications are like
medications prescribed for other in-office non-abortion procedures that the Plaintiffs offer to their
patients.

32. A procedural abortion is identical to the procedure providers perform to manage a
patient’s spontaneous miscarriage or following a fetal demise. Procedural abortion is comparable
in risk, skill, and technique to other gynecological procedures offered by the Plaintiffs, including
insertion and removal of intrauterine devices (“IUDs”), a long-acting, reversible method of birth
control and loop electrosurgical excision procedures (“LEEPs”), for diagnosis and treatment of
abnormal cervical tissue. It carries less risk than other common outpatient procedures like wisdom
tooth removal and adult tonsillectomy, and carries a similar level of risk to vasectomy, a minor
surgical procedure that has an overall low risk of complications.

33. Medication abortion is typically provided via a two-drug regimen, which consists
of mifepristone taken in tandem with misoprostol; it can also be provided using misoprostol alone.
A medication abortion will cause the patient to pass the pregnancy in a process similar to a

miscarriage. In fact, mifepristone and misoprostol are the same medications that providers use to



manage a patient’s spontaneous miscarriage. Both mifepristone and misoprostol are substantially
safe, and are safer than aspirin, Tylenol, and Viagra. Medication abortion involves no anesthesia.
Plaintiffs’ patients are counseled to take ibuprofen and may also be prescribed a prescription
medication for pain management.

34, Plaintiffs provide medication abortion in person or via telehealth. Both clinics
provide direct-to-patient telehealth medication abortion, in which a provider consults with a patient
remotely, confirms that the patient is eligible for medication abortion, provides relevant
counseling, and obtains informed consent. The medications are then mailed to the patient at a
Montana address. As with other telehealth services, a patient who obtains medication abortion via
telehealth does not need to visit Plaintiffs’ physical facilities.

35. Access to abortion via telehealth improves abortion access, in particular for
underserved communities, including patients living in rural areas, and patients who face challenges
accessing transportation and arranging the logistics associated with in-clinic abortion care.

36. Plaintiff Weems provided more than 350 abortions in 2023, and over 300 abortions
in 2024, as of mid-September 2024. Medication abortion makes up the vast majority of abortion
care that Plaintiff Weems provides.

37. Because Blue Mountain’s physician assistant provides medication abortion, Blue
Mountain prioritizes scheduling its physician to care for patients in need of procedural abortions.
In 2023, Blue Mountain provided more than 380 abortions.

38. Plaintiffs’ patients seek abortion services for a variety of reasons: some lack the
financial means to raise a child; others are not ready to become a parent; many have physical and
emotional health issues that would be exacerbated by continuing a pregnancy; and some have

become pregnant as a result of incest or rape.



39. The availability of abortion care enables patients to pursue educational and
economic opportunities rather than forego them due to unplanned childbirth, to provide care to
existing family members, to avoid raising children with an absent, unwilling, or abusive partner,
and to prevent health harms, pain, and suffering that can arise from carrying pregnancies to term
and giving birth. Over the years, Plaintiffs’ patients have raised all of these concerns as reasons
why they have made the decision to end a pregnancy.

40. Abortion is legal in Montana and protected as a fundamental right under the
Montana Constitution. Armstrong, q 2. Yet over the last few years, abortion has been subject to
numerous efforts to restrict it. Montana courts have blocked every one of these recent efforts to
interfere with an individual’s fundamental right to abortion, and to access that care from their
chosen provider.

B. The Medical Consensus that There Is No Legitimate Reason to Regulate Abortion
Care Differently than Any Other Comparable Care

41. In the years immediately following the U.S. Supreme Court’s decision in Roe v.
Wade, several states began to chip away at the right to abortion by targeting abortion care for
unique and additional regulation, beyond what is needed for patient safety or that applies to
comparable care. Federal courts held those laws unconstitutional under strict scrutiny, the then-
prevailing constitutional standard. After the U.S. Supreme Court weakened the standard of
constitutional review for abortion restrictions in Planned Parenthood of Southeastern
Pennsylvania v. Casey, these targeted restrictions proliferated, with hundreds of new restrictions
passed through the 2010s.

42. Passed under the guise of protecting patient health, the goal of targeted restrictions
on abortion providers or “TRAP” laws is to shut down abortion clinics or significantly curtail

access to abortion by imposing unnecessary and costly requirements.
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43. Mainstream medical authorities including the American College of Obstetricians
and Gynecologists (“ACOG”) recognize that abortion may appropriately be provided in clinicians’
offices and clinics and oppose unnecessary regulations that target abortion care for different
treatment. !

44. The National Academies of Sciences, Engineering, and Medicine—an independent
entity chartered by Congress to provide objective analysis on the nation’s complex scientific issues
and public policies—agrees. Its comprehensive report reviewing abortion quality and safety in the
U.S. concluded that most abortions can be provided safely in office-based settings.> The National
Academies summarized that the “clinical evidence . . . on the provision of safe and high-quality
abortion care stands in contrast to the extensive regulatory requirements that state laws impose on
the provision of abortion services,” including the requirement that “care take place in costlier and
more sophisticated settings than are clinically necessary.”® These requirements “go beyond the
accepted standards of care in the absence of evidence they improve safety.”*

45. As to medication abortion, the National Academies found “no evidence that the
dispensing or taking of mifepristone tablets requires the physical presence of a clinician or a
facility with the attributes of an [Ambulatory Surgical Center] or hospital to ensure safety or

quality.”® Medication abortion may occur wholly outside the clinic setting, and extensive research

' Am. Coll. Obstet. Gynecol., Committee Opinion No. 815: Increasing Access to Abortion (Dec. 2020),
https://www.acog.org/clinical/clinical-guidance/committee-opinion/articles/2020/12/increasing-access-to-abortion.

2 Nat’l Acads. of Sci., Eng’g, & Med., The Safety and Quality of Abortion Care in the United States, at 162 (2018).
31d. at 77.
4Id.

S1d. at79.
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shows that complications are exceedingly rare, similar to those of common over-the-counter
medications (which can be taken at home).®

46. Procedural abortions likewise are provided safely and effectively in outpatient
office settings.” A recent study compared the safety of abortions performed in ambulatory surgical
centers (“ASCs”) to office-based settings.® After analyzing over 50,000 abortions, it concluded
there was no statistically significant difference in complication rates or major complication rates
between abortions performed in ASCs and abortions performed in office-based settings.’ This
research corroborates previous studies indicating that there is no difference in patient safety for
outpatient procedures performed in ASCs rather than office-based settings. '

47. Based on such research findings and similar evidence, courts have held
unconstitutional states’ efforts to target abortion for additional restriction.

48. In 2016, the U.S. Supreme Court held unconstitutional a Texas effort to target
abortion care for unique regulation—under a less demanding constitutional standard than the
Montana Constitution demands. Whole Woman’s Health v. Hellerstedt, 579 U.S. 582, 136 S. Ct.
2292 (2016), and abrogated by Dobbs v. Jackson Women's Health Org., 597 U.S. 215, 142 S. Ct.

2228 (2022). The Court concluded that many of the requirements were “simply [] not based on

6ld.
1.

8 See Sarah C.M. Roberts, et al., Association of Facility Type with Procedural-Related Morbidities and Adverse
Events Among Patients Undergoing Induced Abortions, 319 J. Am. Med. Assoc. 2497 (2018).

°1d.
10 See e.g., Nancy F. Berglas, et al., The effect of facility characteristics on patient safety, patient experience, and

severe availability for procedures in non-hospital-affiliated outpatient settings: a systematic review, 13 PLoS One 1
(2018) (citing studies).
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differences” between abortion and other procedures that were “reasonably related to preserving
women’s health, the asserted purpose of the [laws].” Id. at 618 (cleaned up).

49. Earlier this year, the Kansas Supreme Court held unconstitutional a similar
statutory and regulatory scheme mandating that facilities that provide abortion be licensed and
comply with a host of abortion-specific regulations. Hodes & Nauser, MDs, P.A. v. Stanek, 318
Kan. 995, 551 P.3d 62 (2024). Like in Montana, Kansas abortion providers were already subject
to generally applicable health care provider licensure laws, through which their office-based
practices were regulated. Like HB 937 and the Rules, the Kansas scheme plucked abortion out of
the otherwise generally appliable set of requirements for clinicians’ offices for double regulation.
Id. at 998, 551 P.3d at 67-68. And, like the Montana Constitution, the Kansas Constitution
guarantees abortion as a fundamental right, and restrictions on that right are subject to strict
scrutiny, which the Kansas scheme failed. /d. at 1030, 551 P.3d at 85.

C. Regulation of Health Care, Including Abortion Care, in Montana

50. Health care in Montana is subject to state, federal, and professional regulation.
These generally applicable licensure and regulatory requirements apply equally to providers of
abortion care, identical miscarriage care, and a range of outpatient health services available in the
state.

51.  Montana regulates health care by regulating health care providers and the facilities
in which that care is delivered. In general, Montana regulates health care facilities based on the
general type of care they provide—not based on a specific procedure or medication.

i. Clinicians’ Offices, including Plaintiff Clinics

52. Title 37 governs provider-based licensure and regulation of physicians, physician

assistants, and nurses, among other licensed providers. See §§ 37-3-101 et seq., 37-8-101 et seq.,

37-20-101 et seq., 37-27-101 et seq., MCA. Health care providers are licensed not by DPHHS, but
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by the providers’ respective boards (e.g., Board of Medical Examiners, Board of Nursing).
Plaintiffs are subject to licensure, oversight, and regulation under Title 37 of the Montana Code,
like other clinicians’ practices.

53. The State, through the Board of Nursing, licenses and regulates nurses. § 37-8-101,
MCA. With State licensure, advanced practice registered nurses, including nurse practitioners and
nurse midwives, may practice independently and provide health services consistent with their
education, training, and experience. Admin. R. M. 24-159.1405 (Advanced Practice Registered
Nurses (“APRN”) practice). The Board grants prescriptive authority to APRNs, permitting them
to prescribe medications. The Board may investigate and discipline nurses who violate nursing
statutes or regulations. § 37-8-202(f), MCA.

54. Plaintiff Weems’ practice at All Families and nurses at Blue Mountain are subject
to oversight and regulation by the Montana Board of Nursing.

55. The Board of Medical Examiners licenses physicians and physician assistants and
regulates medical assistants. §§ 37-3-101, -102(12), -104, MCA. With a license, physicians, and
physician assistants (with more than 8,000 post-graduate practice hours) may practice
independently consistent with their education, training, and experience, and prescribe medications.
§§ 37-3-102(12), -20-203, -20-404, MCA. The Board does not issue licenses to medical assistants;
per Board regulation, a health care provider may delegate certain tasks to medical assistants.
Admin. R. M. 24.156.401.

56. The physician and physician assistant at Blue Mountain are licensed and subject to
oversight and regulation by the Board of Medical Examiners.

57. Providers may additionally register with the DEA, which permits providers with

prescriptive authority to prescribe potentially dangerous and addictive controlled substances.
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58. Plaintiff Weems and Blue Mountain clinicians are registered with the DEA.

59. Montana health care providers, including physicians, physician assistants, and
APRNs, may also register with the Montana Board of Pharmacy as a “medical practitioner
dispenser.” The registration permits providers to dispense prescription medications within their
scope of practices directly to their patients, rather than having their patients fill the prescription at
a pharmacy. § 37-2-104, MCA; Admin. R. M. 24.174.1801-1803. Registration subjects the
provider to generally applicable patient counseling, prescription drug labeling, recordkeeping, and
storage requirements, and inspection by the Board. Admin. R. M. 24.174.1802, 1803.

60. Plaintiff Weems is registered with the Montana Board of Pharmacy as a medical
practitioner dispenser and is thus subject to relevant State oversight and regulation.

61. Additionally, health care clinics licensed with the Montana Board of Pharmacy as
limited-service pharmacies may “provid[e] pharmaceutical care under the review of a consulting
pharmacist and dispensing legend drugs.” Admin. R. M. 24.174.830(1). The Montana Board of
Pharmacy may annually inspect limited-service pharmacies, or more often for cause. These
inspections assess the facility’s compliance with drug labeling; counseling materials for patients;
contact information of a knowledgeable individual at the clinic in the event of an adverse reaction;
records maintenance and retention; and drug storage and security. Admin. R. M. 24.174.830(7).

62. Blue Mountain is licensed and subject to regulation as a limited-service pharmacy
by the Montana Board of Pharmacy.

63. The Montana Department of Labor and Industry and the professional and
occupational licensing boards are charged with investigating complaints about licensees and

imposing discipline.
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64. NAF provides clinical standards and guidelines for quality assurance for abortion
providers, and trained NAF quality assurance clinicians conduct Quality Assurance and
Improvement site visits on NAF members to assist providers in adhering to the standards set forth
in NAF’s Clinical Policy Guidelines for Abortion Care.

65. Plaintiffs Blue Mountain and All Families are NAF members and are certified by
NAF as complying with its Clinical Policy Guidelines for Abortion Care.

66. Plaintiffs are subject to DPHHS oversight and regulation through CLIA and
Montana abortion-reporting requirements. Plaintiffs are further subject to other generally
applicable State and local laws, like zoning laws.

ii. Health Care Facilities

67.  Under current law, facility licensure is not required for clinicians’ offices like
Plaintiffs. “Health care facility” includes hospitals, outpatient centers for surgical services,
outpatient centers for primary care, among others. § 50-5-101(20)(a), MCA. “Health care facility”
“does not include offices of private physicians, dentists, or other physical or mental health care
workers regulated under Title 37.” § 50-5-101(20)(b), MCA (emphasis added).

68. Some clinicians’ offices or clinics may choose to optionally become licensed as
health care facilities. A clinician’s office or clinic might choose to become licensed as a health
care facility so that it can charge a facility fee to insurance.

69.  DPHHS has made clear that such licensure is optional: as a general matter, DPHHS
does not require clinics run by licensed health care providers to obtain an additional facility
license.

70. For example, in 2011, the Montana Nurses Association and Council on Advanced
Practice expressed concern that facility licensure for outpatient facilities for primary care would

require all nurse-managed centers and nurse-practitioner-run clinics to be licensed as facilities and
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comply with rules requiring a physician to supervise the facility. See 37-526 Mont. Admin. Reg.
7 (Apr. 14, 2011) (Comment #1). DPHHS dismissed that concern, stating:

[T]he department does not agree. Title 37, MCA 1is the chapter under which the
Department of Labor and Industry provides for occupational/professional licensing.
The Department of Public Health and Human Services considers advanced practice
registered nurses (APRNs) and any other practitioners licensed under Title 37,
MCA as exempt from health care facility licensure. In other words, if a practitioner
is already licensed to practice medicine they may open a private practice or clinic
without having to license as a health care facility. Any licensed practitioner can
sign up and bill Medicare/Medicaid for professional services rendered.

If a licensed healthcare practitioner additionally wants to bill for a facility fee (such
as for a birthing center) a health care facility license must be acquired; hence the
rule for licensing ‘outpatient facilities for primary care.” The health care facility

standards are only applicable to those healthcare professionals who would seek and
qualify for a healthcare facility license, in addition to their professional credentials.

Id. (Response #1) (emphasis added).

71. Similarly, in 2010, DPHHS explained that its provision of facility licensure for birth
centers was spurred by providers’ interest in charging insurance a facility fee. In its proposed rules
that birth centers can obtain a license as a type of outpatient facility for primary care, DPHHS
stated:

Currently, birth centers can operate under the independent scope of practice of the

health care professional and these professionals are seeking facility licensure under

the existing outpatient center for primary care authority. Birth centers have sought
a facility license for purposes of Medicaid reimbursement.

37-526 Mont. Admin. Reg. 22 (Nov. 26, 2010).

72. Today, birth centers—where pregnant patients may labor and give birth—may still
“operate under the independent scope of practice of [] health care professional[s].” They may, but
not required to, obtain facility licensure. Likewise, gynecology offices, dentists’ offices, and other
health care clinics, may continue to operate as clinicians’ offices under the direction of a licensed

health care professional.
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D. HB 937 and the Final Rules

73.  Rep. Lola Sheldon-Galloway introduced HB 937 on March 27, 2023.

74.  The House Judiciary Committee held a public hearing on HB 937 two days later,
on March 29, and the Senate Judiciary Committee held a public hearing on April 13, 2023.

75.  Proponents of HB 937 cited no health and safety incidents concerning any Montana
clinicians who provide abortion care or at any Montana facility that provides abortion care.

76.  Opponents testified that providers of abortion care are already subject to regulation
in Montana and that HB 937 singled out abortion providers without justification. They raised
concerns that DPHHS licensure and regulations could impede access to and disrupt the provision
of care, undermining, rather than furthering, any health and safety goal. Opponents also testified
that HB 937 conflicted with the Montana Constitution’s protection for the right of every individual
to abortion care, including from their chosen provider.

77.  Governor Gianforte signed HB 937 on May 16, 2023.

78.  DPHHS published proposed rules on July 26, 2024; held a public hearing on August
16, 2024; and took written comments until August 23, 2024.

79. The Final Rules were issued on September 20, 2024, with no substantive changes
and with an immediate effective date.

80.  HB 937 and the Rules make it unlawful to operate an “abortion clinic” in the State
without a valid license issued by DPHHS. Final Rule I, at p. 2242. “Abortion clinic” means a
facility that performs any “surgical abortion procedures” or prescribes, administers, or dispenses
an “abortion-inducing drug” to five or more patients per year. § 50-20-901, MCA.

81. “Abortion clinic” does not include a facility that provides an “abortion-inducing

drug” for a purpose other than abortion. /d. § 1(2)(c). “Abortion clinic” also does not include
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facilities licensed as hospitals, critical access hospitals, or rural emergency hospitals. Final Rule
I1, at p. 2242.

82. The penalty for operating an abortion clinic without a license, or for violating any
licensure regulation, is up to $1,000 per day. § 50-5-112, MCA.

83. HB 937 and the Rules arbitrarily and irrationally apply only to “abortion clinics,”
and not other health care facilities that provide identical or similar care—most notably miscarriage
care.

84. HB 937 and the Rules also mandate facility licensure for exceedingly safe and
common outpatient care, while not requiring licensure for care that carries a higher risk, including
wisdom tooth removal or care during labor and delivery.

85. DPHHS states that the Rules are based on rules for outpatient centers for surgical

29 ¢¢

services, and the Rules’ use of terms like “pre-operative,” “post-operative,” and “operating room”
reflect that. DPHHS’s approach conflicts with the medical consensus finding that mandating

abortion care be provided in settings like ambulatory surgical centers confers no safety benefit.

i. Annual License Fee, Inspections, and Investigations

86. Rule 1I(4) requires an abortion clinic to submit a $450 license fee with its initial
application and with each annual renewal application. Proposed Rule II, p. at 1768.

87.  The licensure fee for abortion clinics is exponentially more than the licensure fee
for other health care facilities, which is $20 for facilities with 20 beds or less, and $1 per bed for
facilities with 21 beds or more. § 50-5-202, MCA.

88. Other health care facilities, including outpatient centers for surgical services, may

be licensed for up to three years. Admin. R. M. 37.106.310 (rules for all health facilities).
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89. Rule II(5) requires that DPHHS inspect each licensed “abortion clinic” at least once
each calendar year. DPHHS may conduct additional investigations “as needed” in response to any
complaints. Proposed Rule II, p. at 1768.

90. DPHHS provides no limit on or description of the types of complaints that would
trigger additional investigations. Anti-abortion activists already harass and threaten clinics that
provide abortion care, their providers, and their patients. By providing a mechanism for anti-
abortion organizers and protesters to complain to DPHHS, HB 937 and the Rules risk encouraging
baseless complaints and unnecessary investigations that disrupt patient care.

ii. Physical Plant Requirements

91. Rule III(2) requires that “[p]atient rooms with the abortion clinic must be, at
minimum, 100 square feet” and that there must be “4-foot available space on 1 side of the
examination table and 3-feet on all other sides.” Proposed Rule III, at p. 1769 (adopted as
proposed). The Rules do not define “patient room,” but DPHHS states that the term refers to a
room in which a patient is “assessed or treated.” Final Rules, Response # 65, at p. 2260.

92. Rule ITI(4) states that “[a]ll corridors within an abortion clinic must be at minimum
6-foot in width.” Proposed Rule II1, at p. 1769 (adopted as proposed).

93.  DPHHS states that the physical plant requirements in Rule III are “based on the
2018 edition of the American Institute for Architects (AIA) Guidelines for Design and
Construction of Hospitals and Health Care Facilities,” and that DPHHS “referenced chapters
pertaining to standards for all health care facilities, outpatient centers for surgical services, and
birthing centers.” Proposed Rules, Statement of Reasonable Necessity, at 1777.

94. There is no 2018 edition of the American Institute for Architects (“AIA”)

Guidelines for Design and Construction of Hospitals and Health Care Facilities. There are separate
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2018 editions of Guidelines for the Design and Construction of Hospitals and Guidelines for the
Design and Construction of Outpatient Facilities.!!

95. The Facilities Guidelines Institute (“FGI”’), which published the 2018 Guidelines
to which DPHHS refers, does not support application of its surgical center guidelines to clinics
that provide abortion care. Many of the guidelines are geared toward maintaining a sterile
operating environment such as would be appropriate for a procedure involving an incision that
exposes sterile tissue. But abortion does not require a sterile field because an incision is not made—
the procedure is “performed through the natural opening of the birth canal, which is itself not
sterile.” Whole Woman'’s Health, 136 S. Ct. at 2316. Thus, physical facility requirements aimed at
maintaining a sterile field are medically unnecessary and provide no health benefit.

96. In 2015, FGI explained that its guidelines for “Outpatient Surgical Facilities apply
to those outpatient facilities where surgery is performed. The Guidelines do not define surgery,
but they do define surgical facilities as those ‘designated and equipped for performing surgical or
other invasive procedures[,]’ . . . , implying that surgery is an invasive procedure.”!? The FGI
Guidelines further define “invasive procedure” as a procedure that:

e Penetrates the protective surfaces of a patient’s body (e.g., skin, mucous membranes,

cornea).

e [s performed in an aseptic surgical field (i.e., a procedure site).

e QGenerally requires entry into a body cavity.
e May involve insertion of an indwelling foreign body.!?

97. FGI continued:

1 See Facilities Guidelines Inst, https://www.fgiguidelines.org/guidelines/editions/.

12 Amicus Curiae Brief of Facility Guidelines Institute at 4, Whole Woman s Health v. Cole, No. 15-274, 2015 WL
9610336 (Dec. 30, 2015).

13 Id. (quoting FGI Guidelines)
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The intent is to differentiate those procedures that carry a high risk of infection, either by
exposure of a usually sterile body cavity to the external environment or by implantation of
a foreign object(s) into a normally sterile site. Procedures performed through orifices
normally colonized with bacteria and percutaneous procedures that do not involve an
incision deeper than skin would not be included in this definition.'*

98. FGI stated further that “the vagina is an orifice normally colonized with bacteria,”
indicating that FGI understands that there is no health reason to mandate abortion procedures be
performed in outpatient surgical centers. '

99. In general, the dimensions of rooms where health services are provided are based
on the service being provided, including equipment and personnel needed to support the patient
during the procedure. There is no medical basis to mandate abortion procedures be provided in a
room of a certain size but not any other gynecological care, including miscarriage care. And there
is no basis for mandating that patient counseling or the prescription or dispensing of medication
abortion be provided in a room of a particular size. No such dimension requirements apply to
patient counseling, prescription, or medication dispensing unrelated to abortion care, or procedures
similar or identical to abortion care.

100. The rooms in which All Families and Blue Mountain assess and treat patients do
not meet all of the dimensions mandated by the Rule.

101.  The hallways at All Families and Blue Mountain are not 6 feet wide, as the Rule
requires. This width requirement is not necessary, for example, to allow passage by emergency

services or wheelchairs, for which All Families and Blue Mountain’s hallways allow passage.

4 d.

51d.
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102.  The Rules regarding patient room and corridor dimensions would not apply to All
Families or Blue Mountain but for their provision of abortion care.

103. It would be impossible or extremely difficult for All Families and Blue Mountain
to alter the size of its corridors and its patient rooms.

iii. Unnecessary Tests and Exams, and End to Telehealth Abortion

104. Rule VII requires that an abortion clinic document for every patient—and thus
mandates every patient undergo—medically unnecessary exams and tests. This includes
requirements for a physical exam and RH test, and that “[a] pregnancy test or pathological exam
of tissue shall be recorded to verify pregnancy.” Proposed Rule VII, at p. 1771 (adopted as
proposed).

105. A physical exam is not medically necessary prior to a medication abortion. The
requirement for a physical exam would eliminate the option for telehealth, because the physical
exam must be done in person.

106.  All Families and Blue Mountain’s telehealth programs are critical for patients, in
particular those who face the most challenges accessing in-person care—people in more rural
areas, people with disabilities, and people who struggle with gas money or who do not have
adequate transportation (like vehicles that can handle Montana’s harsh winter weather). People
who need to keep their abortion confidential because they live with an abusive partner, who do not
have control over their school or work schedule, or who have to arrange for childcare also benefit
from the comparative ease of telehealth.

107. For some, the requirement of an in-person visit will be insurmountable and will
force them to forgo abortion care. Others will try to manage the logistical arrangements but

arranging work leave and gathering the money for childcare or transportation can take time,
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pushing people further into pregnancy, and increasing the risks and actual costs of obtaining an
abortion later in pregnancy. Delay means a person continues to endure the symptoms and risks of
pregnancy and can mean they are pushed too far to be eligible for a medication abortion or pushed
beyond the point at which abortion is available in Montana.

108.  Rh testing, which Rule VII also mandates, is likewise medically unnecessary prior
to all abortion care. The most recent research shows that Rh testing and RhoGAM need not be
provided for patients seeking abortion care before 12 weeks. Guidelines published by the National
Abortion Federation, the Society of Family Planning, American College of Obstetrics and
Gynecology, and World Health Organization reflect this most recent research. '¢

109. Because Rh testing at a minimum entails an unnecessary blood draw and lab tests,
it requires an in person visit to a clinician and thus eliminates access to telehealth.

110. The Statement of Reasonable Necessity in the Proposed Rules provides that “RH
Negative Factor is recommended for gestational ages of eight weeks or more.” Proposed Rules,
Statement of Reasonable Necessity, at 1780. Although this is not consistent with the standard of
care today, the statement reflects that DPHHS is imposing a requirement indiscriminately on
abortion care regardless of evidence, patient circumstances, and clinician judgment.

111. Rule VII also requires that “a pregnancy test or pathological exam of tissue shall
be recorded to verify pregnancy.” Proposed Rule VII, at p. 1771 (adopted as proposed). There is
no medical need for patients to produce pregnancy test results or undergo a pathological exam, as

they can self-report home pregnancy test results. Mandating that patients produce results of a

16 National Abortion Federation, 2024 Clinical Policy Guidelines for Abortion Care 12-13,
https://prochoice.org/wp-content/uploads/2024-CPGs-FINAL-1.pdf; Sarah Horvath et al., Society of Family
Planning Committee Consensus on Rh Testing in Early Pregnancy, 114 Contraception 1, 3 (Oct. 2022),
https://www.contraceptionjournal.org/article/S0010-7824(22)00197-4/fulltext; World Health Organization, Abortion
Care Guidelines 44-45 (2022), https://www.who.int/publications/i/item/9789240039483; Am. Coll. Obstet. &
Gynecol. Clinical Practice Update: Rh D Immune Globulin Administration After Abortion or Pregnancy Loss at
Less Than 12 Weeks of Gestation, Obstet. & Gynecol. (2024).
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pregnancy test can require them to take additional tests and delay care. Undergoing an exam by a
pathology lab, which would require All Families and Blue Mountain to send tissue out to a third-
party lab for every procedural abortion patient, would impose additional cost to the patient and
potentially further delay care.

112.  Not only is Rule VII’s option to record a pathological exam as an alternative to a
pregnancy test medically unnecessary, it makes no sense. Tissue is examined affer a procedural
abortion, including to confirm the pregnancy has been evacuated completely, not to “verify”
pregnancy before a procedure. And no such exam occurs at all with a medication abortion, as the
pregnancy passes at the patient’s home or a location of their choosing, not the clinic.

113.  DPHHS disagrees that Rule VII threatens telehealth, arguing that a patient need not
undergo the unnecessary exams and tests at the abortion clinic. See Final Rules, Response # 44, at
p. 2254. DPHHS’s statement ignores the practical reality that the physical exam and Rh testing
require at least one in-person visit to a clinician, with all of the attendant obstacles that involves
for patients. Because the in-person exams and tests are unnecessary, there is no patient benefit to
mandating patients submit to them as a condition of accessing abortion care.

114. The mandate for medically unnecessary testing and a physical exam, which
eliminates access to telehealth abortion, conflicts with three separate injunctions. Planned
Parenthood of Montana v. State, 2022 MT 157,99 12, 14, 51, 409 Mont. 378, 387-88, 401-2, 515
P.3d 301, 306-7, 315 (“PPMT I’) (affirming preliminary injunction of law that banned telehealth
and imposed in-person exam requirement); Order Granting Plaintiffs’ Motions for Preliminary
Injunction, at 3, 10-11, Planned Parenthood of Mont. v. State, No. ADV-2023-299 (1st Jud. Dist.,
Jul. 11, 2023), Dkt. No. 62 (“PPMT II’) (preliminarily enjoining Medicaid coverage restriction

that imposed in-person exam requirement, and rejecting argument that it did not eliminate
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telehealth because exam need not be done at abortion clinic); Order Granting Plaintiffs’ Motions
for Preliminary Injunction at 9, 12, Planned Parenthood of Mont. v. State, No. ADV-2023-231 (1st
Jud. Dist., Jul. 11, 2023), Dkt. No. 84 (“PPMT III’) (preliminarily enjoining ultrasound
requirement, which would have imposed in-person visit and eliminated access to telehealth
abortion, and rejecting same argument that ultrasound need not occur at abortion clinic).

iv. Physician Medical Director

115.  Rule V(1) requires that “an abortion clinic must have a medical director who has a
current physician license in good standing with the Montana Board of Medical Examiners.”
Proposed Rule V, at p. 1770 (adopted as proposed).

116. Evidence and experience in Montana and elsewhere repeatedly demonstrate that
advanced practice clinicians, including physician assistants and nurse practitioners, may provide
abortion care autonomously, without physician supervision. That same evidence and experience
confirms that advanced practice clinicians may autonomously provide identical miscarriage care,
or similar gynecological care. There is no medical reason to require a physician medical director
oversee a clinic that provides abortion care.

117. DPHHS’s statement that the requirement for a physician medical director applies
to other health care facilities is misleading. See Proposed Rules, Statement of Reasonable
Necessity, at p. 1779. Although the requirements for “all health care facilities” includes a physician
medical director, the term “health care facilities” does not include clinicians’ offices, including
those run by nurse practitioners. Accordingly, nurse practitioners may operate their own offices
without the facility becoming licensed as an outpatient center for primary care, which would
trigger the mandate for a physician medical director. See supra q 70. Likewise, a licensed clinician
may run a clinic that functions as a birth center without the facility becoming licensed as an

outpatient center for primary care. See id. By contrast, under the scheme, facilities that meet the
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definition of “abortion clinic” must become licensed as “abortion clinics” and must have a
physician medical director. H.B. 937, §§ 1, 2.

118. Rule V attempts to circumvent Weems v. State, 2023 MT 82, 412 Mont. 132, 529
P.3d 798 (2023) and Armstrong v. State, 1999 MT 261, 296 Mont. 361, 989 P.2d 364, which hold
that the State cannot restrict the provision of abortion to physicians only. Contrary to Weems and
Armstrong, Rule V prohibits advance practice clinicians, including Ms. Weems, from providing
abortion care unless they secure physician oversight.

119. All Families does not have a physician medical director, nor would having a
physician medical director confer any benefit to patients. No similar requirement applies to All
Families’ provision of identical miscarriage care. Rule V would end All Families’ abortion practice
and may force it to close altogether.

V. Written Transfer Agreement with a Hospital

120.  Rule IX(3) requires that abortion clinics “have a written transfer agreement with a
hospital, critical access hospital, or rural emergency hospital, for transfer of patients experiencing
a medical emergency.” Proposed Rule IX, at p. 1772 (adopted as proposed)

121. A written transfer agreement with a hospital is not necessary to protect patient
health and safety. Such an agreement is not imposed upon clinicians’ offices, where people may
experience emergencies and require transfer to the hospital.

122.  To the extent a patient experiences an emergency when they are not near their health
care provider, they are typically advised to go to the closest emergency room—which may not be
the hospital at which a facility has a transfer agreement. That advice is not unique to abortion care.

123.  The requirement for a written transfer agreement also applies to outpatient centers
for surgical services. ARM 37.106.506(1)(d). The medical consensus rejects outpatient centers for

surgical services as an appropriate comparator for clinics that provide outpatient abortion care.
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124.  The written transfer agreement requirement would not apply to All Families and
Blue Mountain but for their provision of abortion care. There is no valid reason, nor any benefit to
patient safety, to mandate a written transfer agreement simply because All Families and Blue
Mountain provide abortion care.

125. All Families and Blue Mountain do not have written transfer agreements with a
hospital, nor is one necessary for patient safety.

126. Both clinics have transfer protocols that provide for transfer of patients when
appropriate. Those transfer protocols apply for both patients seeking abortion care and patients
seeking other care (including patients experiencing chest pain, who experience hemorrhage or a
uterine rupture during a gynecological procedure, or an allergic reaction to a medication, among
others), and Blue Mountain has facilitated transfers for patients not seeking abortion care. But for
All Families and Blue Mountain’s provision of abortion care, they could continue to rely on their
current transfer protocols.

vi. Staffing Requirements, Including Anesthesia Requirements

127.  Rule X(2)-(3) states that “anesthesia must be administered only by a physician
qualified to administer anesthetic agents or a certified registered nurse anesthetist (CRNA)” and
that “a pre-operative evaluation of the patient within 24 hours of surgical abortion shall be done
by a physician to determine the risk of and anesthesia needed for the procedure.” Proposed Rule
X, at p. 1773 (adopted as proposed).

128.  “Anesthesia” is not defined and DPHHS dismissed any need to define it. It is
unclear whether DPHHS intends for this requirement to apply to local anesthesia, minimal or
moderate sedation, general anesthesia, all anesthesia, or some of those types of anesthesia.

129. Montana law permits advanced practice registered nurses to administer local

anesthesia, as well as minimal and moderate sedation. Registered nurses may also administer
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minimal or moderate sedation, when those medications are prescribed by a clinician with
prescriptive authority. There is no medical reason to restrict the provision of local anesthesia or
minimal or moderate sedation to physicians and CRNAs—and to impose that restriction only on
patients seeking abortion care.

130. Ms. Weems administers local anesthesia prior to procedural abortion care, and on
occasion, minimal sedation. Rule X denies Ms. Weems’ patients the basic pain management of
local anesthesia and minimal sedation because she is a nurse practitioner. Ms. Weems’ could
continue to administer local anesthesia and offer minimal sedation to patients seeking other, non-
abortion care from her, and there is no health reason for that distinction.

131. In addition to providing local anesthesia, Blue Mountain offers its procedural
abortion patients moderate sedation administered by a registered nurse. Rule X mandates that Blue
Mountain’s physician administer any moderate sedation, taking her time away from other patient
care and micromanaging the responsibilities of the registered nurse solely because she provides
services in connection with abortion care. Under Rule X, Blue Mountain’s registered nurse could
continue to administer moderate sedation to Blue Mountain patients accessing care that is not
abortion care, and there is no medical reason for that distinction.

132.  Rule XII(1)(b) requires each “abortion clinic must maintain an infection prevention
and control program. . . that is under the direction of a designated and qualified infection control
officer who is a licensed health care professional and has training in infection control.” Proposed
Rule XII, at p. 1774 (adopted as proposed).

133.  There is no valid reason that an infection control program be under the direction of

a “licensed” health care professional, rather than staff who has sufficient training.
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134. Blue Mountain’s infection control program is under the direction of a medical

assistant (for whom Montana does not provide licensure) with training in infection control.
vii.  HB 937 and the Rules Stigmatize Abortion Care

135. There are several other aspects of HB 937 and the Rules that single out abortion
care to stigmatize it.

136. For example, HB 937and Rule II require an applicant to submit an attestation that
they are of “reputable and responsible character.” HB 937 § 2; Proposed Rule I1(2)(h), at p. 1768
(adopted as proposed). Applicants seeking licensure as other types of health facilities are not
required to make a similar attestation.

137. Rule IV(f)(i1) requires abortion clinic staff have “law enforcement training or if law
enforcement training is not available, training acceptable to the department, on identifying and
assisting women and girls who are coerced into abortion or who are victims of rape, incest, or sex
trafficking.” Proposed Rule IV(f)(ii), at p. 1770 (adopted as proposed).

138.  Health care professionals and staff at health care facilities throughout Montana may
interact with people at risk of reproductive coercion, or who are survivors of rape, incest, or
trafficking. Yet, DPHHS does not require any similar training for health care professionals or staff
at other licensed health care facilities.

139. Rule IV(4)(h) requires “staff screening and acquisition of a background check’ and
Rule VI(2)(e) requires that “at minimum, the employee file must contain. . . a name-based or FBI
fingerprint background check.” Proposed Rules 1V(4)(h) and VI(2)(e), at p. 1770 (adopted as
proposed).

140. DPHHS does not require staff at other licensed health care facilities like outpatient

primary care centers or outpatient surgery centers to have a background check. Admin. R. M.
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37.106.315 (requirements for all health facilities). There is no reason to apply this requirement
solely to clinics that offer abortion care.

141. These aspects of HB 937 and the Rules illustrate how the Laws as a whole attempt
to characterize abortion as wrong, and to shame and isolate abortion care, people who access
abortion, and health care professionals who provide it.

viii. Waivers

142.  Rules I and III reference waivers. Rule III states that DPHHS may waive the
physical plant requirements for existing clinics if DPHHS determines that compliance would be
“extremely difficult or impossible” or that “the level of safety to patients and staff is not
diminished.” Proposed Rule 111, at p. 1769 (adopted as proposed). Rule I states that DPHHS may
waive “certain” requirements “if not necessary in light of the scope of, and any gestational limits
on,” the abortion care provided by the clinic. Proposed Rule 1(5), at p. 1767 (adopted as proposed).
Rule I also states that “general requirements and provisions and requirements pertaining to the
abortion services provided by the abortion clinic may not be waived.” Final Rule I(a), at p. 2242.

143. In response to comments stating that DPHHS provided no guidance on what
abortion clinics need to do to obtain a waiver, DPHHS stated only that “[t]he issuance and
identification of any waivers in the license would occur after review of the application, in
discussion with the provider, and be individualized.” Final Rules, Response #66, at p. 2260.

144. DPHHS provided one example as to potential waivers: “with respect to an abortion
clinic whose application indicated that it would not be providing surgical abortions, but only
medication abortions . . . the department . . . may waive regulatory requirements associated
exclusively with surgical abortions.” Id. at p. 2260. It is unclear what DPHHS believes are

“requirements associated exclusively with surgical abortions” because the Rules fail to distinguish
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between what requirements apply exclusively to either medication abortions or procedural
abortions. Moreover, there is no valid reason to apply any Rule to procedural abortion but not the
identical procedure for miscarriage management.

145. DPHHS states that existing clinics have 30 days to apply for a license and waivers,
and that DPHHS will act on an application within 60 days of receipt. It is unclear whether DPHHS
must take some initial action within 60 days of receipt (e.g., getting in touch with the applicant to
discuss potential waivers) or take final action to grant or deny a license within the 60 days.

146. The temporary restraining order enjoining the State from enforcing HB 937’s
licensure requirement expires on November 19, 2024. Depending on when DPHHS acts on any
applications for licensure, there may be a period of time in which the temporary restraining order
has lapsed but existing abortion clinics are still waiting for DPHHS to act on any applications for
licensure.

147.  On October 1, 2024, All Families applied for a license and waiver of certain
requirements in Rules II, III, IV, V, VII, IX, and X.

148.  On October 1, 2024, Blue Mountain applied for a license and waiver of certain
requirements in Rules II, III, IV, VI, VII, IX, and X.

E. HB 937 and the Rules Threaten to End or Curtail Access to Abortion Care in
Montana.

149. Plaintiffs are already subject to licensure, regulation, and oversight by federal,
State, local, and professional authorities. Plaintiffs, however, do not meet all of the new
requirements for licensure as an “abortion clinic.”

150. Absent relief from this court, All Families and Blue Mountain may be forced to

cease providing abortion care to Montanans and patients travelling from surrounding states. As
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abortion care is time-sensitive, any disruption or delays in being able to provide such care will
prevent some patients from accessing abortion care at all.

151.  HB 937 and the Rules may force All Families to close, as abortion care makes up a
substantial part of its practice. The Flathead Valley would once again be without any abortion
provider, and the community would also lose critical access to safe and confidential contraception,
STI testing, and 2S-LGBTQIA+ care.

152. Blue Mountain, too, may be forced to make the devastating decision to choose
between providing the abortion care it has offered for nearly 50 years, or ceasing such care to
continue its family practice.

153.  Uncertainty as to the status of Plaintiffs’ continued ability to provide abortion care
injures Plaintiffs and their patients. Disrupting access to abortion care delays some and denies
others access to this time-sensitive care. Delaying or denying access to abortion care has life-
altering consequences for Montanans who have made the decision to end a pregnancy. The
uncertainty itself contributes to patients’ believing abortion is unavailable or unlawful in Montana,
also interfering with their constitutionally-guaranteed rights to access safe, essential abortion care
from a provider of their choosing.

154.  Securing a license and waivers this year does not resolve the harms to Plaintiffs or
their patients. Plaintiffs must seek licensure each year, subject to DPHHS acting under minimal
guidance in HB 937 and the Rules. Already, Plaintiffs have expended unnecessary time and
resources as a result of HB 937 and the Rules, which has taken time away from patient care. And,
each year, Plaintiffs will need to expend time and resources attempting to meet bureaucratic and

medically unnecessary requirements, taking time and resources away from patient care. Nor does
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securing a license avert the harms to Plaintiffs and their patients of being singled out and targeted
for discrimination solely because the care they seek and provide is abortion care.

CLAIMS FOR RELIEF

COUNT ONE
Violation of the Right to Privacy
Article I1, Section 10 of the Montana Constitution

155. Plaintiffs reaffirm and re-allege each and every allegation made in the preceding
paragraphs as if set forth fully herein.

156. Article II, Section 10 of the Montana Constitution provides that “[t]he right of
individual privacy is essential to the well-being of a free society and shall not be infringed without
the showing of a compelling state interest.” This right includes the fundamental “right to seek and
to obtain a specific lawful medical procedure, a pre-viability abortion, from a health care provider
of her choice.” Armstrong, § 14; Mont. Const. art. II, § 10.

157.  Violations of these rights are subject to strict scrutiny by the Court. The State must
show ““a compelling interest in and obligation to legislate or regulate to preserve the safety, health
and welfare of a particular class of patients or the general public from a medically acknowledged,
bona fide health risk.” Armstrong, 4 59.

158. HB 937 and the Rules infringe with the rights of people seeking abortion care in
Montana by targeting abortion care, and patients who seek it, with a unique and additional scheme
of regulation—on top of generally applicable requirements. HB 937 and the Rules infringe the
fundamental right to privacy, but avert no bona fide health risk and are not narrowly tailored to
effectuate a compelling State interest, in violation of Article II, Section 10 of the Montana

Constitution.
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COUNT TWO
Violation of the Right to Equal Protection of the Laws
Article II, Section 4 of the Montana Constitution

159. Plaintiffs reaffirm and reallege each and every allegation made in the preceding
paragraphs as if set forth fully herein.

160. The Montana Constitution provides: “No person shall be denied the equal
protection of the laws. Neither the state nor any person, firm, corporation, or institution shall
discriminate against any person in the exercise of his civil or political rights on account of race,
color, sex, culture, social origin or condition, or political or religious ideas.” Mont. Const. art. II,
§ 4.

161. HB 937 and the Rules violate the right to equal protection secured by Article II,
Section 4 in at least the following three ways:

162. First, HB 937 and the Rules violate equal protection because they create
classifications that burden the fundamental right to abortion without being narrowly tailored to
effectuate a compelling interest. See Snetsinger v. Mont. Univ. Sys., 2004 MT 390, 9 17, 325 Mont.
148, 104 P.3d 445 (strict scrutiny applies if distinctions drawn by a law affect fundamental rights).
HB 937 and the Rules discriminate against pregnant Montanans seeking to exercise their
fundamental right to abortion, as compared to pregnant Montanans not seeking abortion care—
including those who decide to continue their pregnancies and give birth. HB 937 and the Rules
also discriminate against pregnant Montanans who seek abortion care from Plaintiffs as their
chosen provider, as compared to providers at facilities licensed by DPHHS. HB 937 and the Rules
additionally discriminate against pregnant Montanans seeking to exercise their fundamental right
to abortion, as compared to pregnant Montanans seeking miscarriage management, which involves
nearly identical care but which is not subject to mandatory facility licensure requirements, or care

for continued pregnancy and childbirth.
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163. Second, HB 937 and the Rules discriminate against Montanans based on suspect
classes, including based on sex. Because sex is an expressly protected class recognized in Article
II, Section 4, HB 937 and the Rules interfere with a suspect class and are subject to strict scrutiny.
See, e.g., McDermott v. Mont. Dep’t of Corrs., 2001 MT 134, q 31, 305 Mont. 462, 29 P.3d 992
(“Strict scrutiny applies when a classification affects a suspect class.””). HB 937 and the Rules do
not withstand strict scrutiny because are not necessary to advance any compelling interest and are
not narrowly tailored to effectuate a compelling interest.

164. Third, HB 937 and the Rules discriminate against providers of abortion care in
private clinicians’ offices, as compared to providers of other services in private clinician offices,
which do not require licenses under HB 937 and the Rules, including those who provide nearly
identical care but are not subject to facility licensure per §§ 50-5-101(26)(b), 50-5-103, MCA.

COUNT THREE
Violation of Due Process
Article II, Section 17 of the Montana Constitution

165.  Plaintiffs reaffirm and reallege each and every allegation made in the preceding
paragraphs as if set forth fully herein.

166.  Under Article II, Section 17 of the Montana Constitution, “[n]o person shall be
deprived of life, liberty, or property without due process of law.” Vague statutes violate the due
process clause of the Montana Constitution. “[A] statute is void on its face if it fails to give a
person of ordinary intelligence fair notice that his contemplated conduct is forbidden.” State v.
Woods, 221 Mont. 17, 716 P.2d 624, 627 (1983); Mont. Const. art. II, § 17.

167. HB 937 and the Rules are unconstitutional because they are riddled with vague and

undefined terms, as well as providing inadequate guidance on the process by which to seek waivers
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and the standard DPHHS will use to determine whether to grant them. Without such safeguards,
the Scheme risks arbitrary and discriminatory enforcement by DPHHS.
COUNT FOUR

Violation of the Inalienable Right to Seek Safety, Health, and Happiness
Article II, Section 3 of the Montana Constitution

168.  Plaintiffs reaffirm and reallege each and every allegation made in the preceding
paragraphs as if set forth fully herein.

169. Article II, Section 3 of the Montana Constitution provides that all Montanans have
the “[i]nalienable right” to “seek[] their safety, health and happiness in all lawful ways.”

170. In the context of this case, Article II, Section 3 guarantees “the right to seek and
obtain medical care from a chosen health care provider and to make personal judgments affecting
one’s own health and bodily integrity without government interference.” See Armstrong, § 72.
Article I, Section 3 “does not permit the government’s infringement of personal and procreative
autonomy in the name of political ideology.” Id. 9 73.

171. By threatening to restrict the provision of abortion care to licensed abortion clinics,
without due justification, HB 937 and the Rules jeopardize Plaintiffs’ continued provision of
abortion care and their patients’ access to that time-sensitive care.

172. HB 937 and the Rules interfere with the right of Plaintiffs’ patients to obtain
abortion care from their chosen providers and make personal decisions about their own health and
bodily integrity, in violation of Article II, Section 3 of the Montana Constitution.

COUNT FIVE

Violation of the Right to Individual Dignity
Of Article II, Section 4 of the Montana Constitution

173. Plaintiffs reaffirm and reallege each and every allegation made in the preceding

paragraphs as if set forth fully herein.
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174.  Article 11, section 4 of the Montana Constitution provides that all Montanans have
the right to individual dignity.

175.  The right to individual dignity demands that Plaintiffs and Plaintiffs’ patients “have
for themselves the moral right and moral responsibility to confront the most fundamental questions
about the meaning and value of their own lives and the intrinsic value of life in general, answering
to their own consciences and convictions.” Armstrong, Y 72; see also Baxter v. State, 2009 MT
449, 9 84, 354 Mont. 234, 224 P.3d 1211 (Nelson, J. concurring) (“[D]ignity is indirectly violated
by denying a person the opportunity to direct or control [her] own life in such a way that [her]
worth is questioned or dishonored.”). The decision to seek or provide pre-viability abortion care
falls squarely within this right.

176.  The right to individual dignity is inviolable and carries an absolute prohibition. See
Armstrong, q 83.

177.  HB 937 and the Rules threaten to interfere with individuals’ access to abortion care
and to stigmatize or discourage patients from obtaining abortion care in Montana, thus infringing
on the right to individual dignity.

178.  HB 937 and the Rules violate the right to individual dignity of Plaintiffs and their
patients in violation of Article II, Section 4 of the Montana Constitution.

COUNT SIX
Violation of the Monana Administrative Procedure Act, § 2-4-101, et seq., MCA

179.  Plaintiffs reaffirm and reallege each and every allegation made in the preceding
paragraphs as if set forth fully herein.

180. MAPA allows for judicial review of agency action, and courts may enjoin
enforcement of an administrative rulemaking for certain enumerated reasons, including that it

“impairs or threatens to interfere with or impair the legal rights or privileges of the plaintiff” or
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that it “was adopted with an arbitrary or capricious disregard for the purpose of the authorizing
statute as evidenced by documented legislative intent.” Section 2-4-506(1)—(2), MCA; see also §
2-4-704(2)(a)(1), MCA (courts may reverse administrative decision if it is “in violation of
constitutional or statutory provision™).

181. The Rules violate § 2-4-506, MCA, because they: (1) violate the constitutional
rights of Plaintiffs and their patients; (2) lack guidance for DPHHS to use when granting licensure
and waiver applications, thus granting DPHHS officials essentially unrestricted discretion to grant
or deny licenses and waivers; and (3) are impermissibly vague and will lead to arbitrary results.

INJUNCTIVE RELIEF

182. HB 937 and the Rules subject Plaintiffs and Plaintiffs’ patients to irreparable harm
and violate fundamental rights guaranteed by the Montana Constitution, thus entitling Plaintiffs to
a permanent injunction. § 27-19-101, MCA.

183.  Plaintiffs are entitled to preliminary injunctive relief under §§ 27-19-201(1), (2),
MCA, because they have established that they are likely to succeed on the merits of their claims
under the Montana Constitution, that they and their patients will suffer irreparable injury if HB
937 and the Rules are enforced during the pendency of the litigation, and that the public interest
and balance of the equities weigh in favor of granting preliminary relief.

184.  Plaintiffs are entitled to a temporary restraining order enjoining the enforcement of
HB 937 and the Rules until such time as this Court can set argument and rule on Plaintiffs’
application for a preliminary injunction, filed concurrently. Given these pleadings, the
concurrently filed brief in support of Plaintiffs’ application for preliminary injunction and
temporary restraining order, and the accompanying affidavits, “it clearly appears . . . that a delay
would cause immediate and irreparable injury to the applicant before the adverse party or the

party’s attorney could be heard in opposition.” § 27-19-315(1), MCA. Absent a temporary
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restraining order or preliminary injunction, the unconstitutional scheme will become enforceable
on November 19, 2024,

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs respectfully request that this Court issue:

185. A declaration that HB 937 and the Rules violate Plaintiffs’ and/or their patients’
constitutional rights to privacy, equal protection, due process, and dignity, as well as their
constitutional, inalienable right to seek safety, health, and happiness;

186. A preliminary injunction prohibiting Defendants, their agents, employees,
appointees, or successors from enforcing, threatening to enforce, or otherwise applying HB 937
and the Rules;

187. A permanent injunction prohibiting Defendants and their agents, employees,
appointees, and successors from enforcing, threatening to enforce, or otherwise implementing HB
937 and the Rules;

188.  An order awarding Plaintiffs’ attorneys’ fees and costs pursuant to the Declaratory
Judgment Act and the Private Attorney General Doctrine; and

189.  Such further relief as may be just and proper.

Respectfully submitted this 4™ day of November, 2024.
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jacqueline.harrington@dechert.com
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