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The undersigned coalition® of reproductive rights, health, and justice organizations respectfully
submits this report to the UN Committee on the Elimination of Racial Discrimination (CERD
Committee), in preparation for its tenth review of the United States of America (“U.S.”) in August
2022.2 This report evaluates U.S. progress on the human rights commitments it made when it
ratified the International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD).2 Among those commitments, the U.S. agreed to ensure the right to health care that is
free from all forms of racial discrimination, to all within its borders.*

Drawing on the experience and expertise of reproductive rights, health, and justice organizations
from across the U.S., this coalition document provides information about a health equity crisis
affecting maternal health and abortion access for people of color, in violation of their human
rights. It fills gaps in the U.S. government’s report on the status of women’s rights to substantive
equality, non-discrimination, and other core human rights protected by the ICERD, and it
responds to the Committee’s 2014 Concluding Observations to the U.S. regarding the impact of
gender and race discrimination on the enjoyment of the right to health.s This report is intended to
assist the Committee in evaluating U.S. progress on implementation since the last periodic review,
and to recommend priorities for the Committee’s interactive dialogue with the U.S. government in
Geneva in August 2022.°

We urge the CERD Committee to condemn violations of reproductive rights during its upcoming
periodic review of the United States and to recommend that the U.S. government:

1. Ensure the meaningful participation of women of color in all decision-making processes
that impact their reproductive health

2. Remove barriers to accessible, high quality, comprehensive reproductive health care

3. Address and eliminate racial and intersectional discrimination in reproductive health care
settings, including birthing facilities and criminal and immigration detention settings

4. Ensure that communities of color can access and provide culturally aligned services that
improve maternal health, including midwifery and doula care

5. Halt and remedy retrogression of the right to abortion, and ensure abortion access

6. Address the impact of environmental racism on reproductive health
Respectfully,
Abortion Care Network, Ancient Song Doula Services, Birthmark Doulas, Black Mamas Matter
Alliance, Center for Reproductive Rights, Changing Woman Initiative, Human Rights & Gender
Justice Clinic, CUNY School of Law, If/When/How, Indigenous Women Rising, National Birth

Equity Collaborative, National Latina Institute for Reproductive Justice, Movement for Family
Power, Restoring Our Own Through Transformation, SisterSong Women of Color Reproductive

Justice Collective.”
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I. VIOLATIONS OF SEXUAL AND REPRODUCTIVE HEALTH AND RIGHTS CONTRAVENE
U.S. COMMITMENTS UNDER ICERD AND RAISE CONCERN AMONG UN HUMAN
RIGHTS EXPERTS

When it ratified the International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD), the United States (U.S.) committed to ensure the right to health

care, free from racial discrimination to all within its borders (Articles 2, §).8 In 2022, racial
discrimination in U.S. health care is rampant. For women of color, intersectional discrimination
on the basis of race, ethnicity, and gender is fueling a reproductive health equity crisis.?
Immigrants and women of color in the U.S. do not have adequate access to health care, including
essential reproductive health services.” The care that is available and accessible is often low
quality, compromised by discrimination.™ And across a broad range of health outcomes, racial
disparities reveal systemic inequities, within and beyond the U.S. health care system.*

This Committee (the Committee on the Elimination of Racial Discrimination, or CERD) has
noted the gender-related dimensions of racial discrimination, recognizing that “some forms

of racial discrimination have a unique and specific impact on women.”*s The Committee has
specifically addressed the preventable maternal deaths of Black women and barriers to health care
(which impact reproductive health outcomes) for immigrants and people of color in its concluding
observations to the United States.

-In its 2014 Concluding Observations regarding the U.S., the CERD stated its concern

about high maternal mortality rates among Black women.14 The CERD recommended the U.S.
eliminate racial disparities in sexual and reproductive health and “standardize the data collection
system on maternal and infant deaths in all states to effectively identify and address the causes of
disparities in maternal and infant mortality rates”15 and “improve monitoring and accountability
mechanisms for preventable maternal mortality, including by ensuring state-level maternal
mortality review boards have sufficient resources and capacity.”16 It also noted that many

U.S. states with large populations of racial and ethnic minorities had opted out of the Medicaid
expansion program and thus “failed to fully address racial disparities in access to affordable

and quality health care.”17 It recommended the U.S. take concrete measures to ensure that all
individuals, “in particular those belonging to racial and ethnic minorities who reside in states that
have opted out of the Affordable Care Act [...] have access to affordable and adequate health-

care services.”18 The CERD recommended the U.S. take concrete measures to ensure that all
individuals, in particular “undocumented immigrants and their families who have been residing
lawfully in the United States for less than five years, have access to affordable and adequate
health-care services.”19

-Inits 2008 Concluding Observations regarding the U.S., the CERD expressed concern about

disparities in health affecting racial, ethnic, and national minorities who “face numerous obstacles
to access adequate health care and services”*° and recommended the U.S. “eliminat[e] obstacles”
that prevent or limit access to health care, such as “lack of health insurance, unequal distribution
of health care resources, persistent racial discrimination in the provision of health care and poor
quality of public health care services.” ** The CERD also expressed concern regarding the U.S.’s
racial disparities in sexual and reproductive health, noting high maternal and infant mortality
rates, especially among Black women.* The CERD recommended the U.S. improve “access to
maternal health care, family planning, pre- and post-natal care and emergency obstetric services,”
by, among other things, “the reduction of eligibility barriers for Medicaid coverage.”*

Related concerns about sexual and reproductive health and rights violations in the U.S.—including
related to maternal health and abortion access—have been raised by the UN Human Rights
Committee (CCPR), during the Universal Periodic Review, by the UN Commissioner for Human
Rights, and by many UN Special Procedures, including the UN Working Group on Discrimination
Against Women in Law and Practice, the UN Working Group of Experts on People of African
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Human Rights
Advocacy Spotlight

Monica Simpson, SisterSong

In 2014, Monica Simpson was

sitting among civil society leaders

in Geneva, preparing to deliver a
statement to the CERD Committee
during its periodic review of the
United States. Ms. Simpson, a leader
of the U.S. reproductive justice
movement, wanted CERD to know
that Black women in the United
States were unnecessarily dying
during pregnancy, childbirth, and the
postpartum period because one of the
wealthiest, most powerful countries
in the world didn’t value their lives,
their motherhood, or their children
enough to stop it. Before her turn

to speak, she was confronted by the
news that a white police officer had
killed Michael Brown in Ferguson,
Missouri. Ms. Simpson recognized
immediately that racial disparities

in maternal mortality and police
brutality are both systemic problems
and symptoms of deeply rooted racial
discrimination in a country built

on violations of Black, brown, and
Indigenous people's bodily autonomy.
Ms. Simpson's human rights advocacy
includes seeking justice for Breonna
Taylor, who was killed by police in
Louisville, KY and never got to build
the family she dreamed of.

Photo courtesy of Monica Simpson

Descent, the Working Group on Arbitrary Detention, and the Special Rapporteur on Extreme
Poverty. For a summary of statements and recommendations, please see the Appendix.

Il. ELIMINATING RACIAL DISCRIMINATION REQUIRES THE FULL REALIZATION OF
REPRODUCTIVE RIGHTS

The right to make and act on decisions about one’s own sexual and reproductive health is
fundamental to autonomy, self-determination, and both gender and racial equality.># For generations,
women of color in the U.S. have been fighting for the rights and resources needed to decide whether,
when, and with whom they will have or raise children; to prevent, end, or continue a pregnancy;

to give birth under conditions they choose and consent to; to parent children in safe, supportive
environments, free from discrimination and harassment by the state or others; and to achieve the
highest attainable standard of health possible for themselves and their families.>

The human rights violations described in this report—discrimination in maternal health care and
birth outcomes, abortion bans, the shackling and forced sterilizations of women in immigrant
and criminal detention facilities, and the criminalization of women of color during reproductive
health experiences—are all forms of intersectional discrimination that reinforce race and

gender inequality in the United States.>¢ Women of color will not be free from all forms of racial
discrimination until these harms are addressed and eliminated.

From its founding to the present, U.S. laws, policies, and practices have treated Black, brown, and

o
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Indigenous people as disposable bodies, to be exploited or restrained. With the sanction of U.S.
law, Black women were enslaved, raped, tortured, forced to birth, and had their children sold for
profit by their oppressors.” Indigenous women were targets of attempted genocide, colonization,
and sexual and reproductive violence including rape, murder, sterilization, and the kidnapping
and abuse of children in institutions of forced assimilation.?® Under the Trump Administration,
immigrant women of color were held in detention and subjected to unconsented hysterectomies
amidst rising anti-immigrant political rhetoric.?® Gender discrimination and violations of

sexual and reproductive health and rights are not incidental to this ongoing history of racial
discrimination and domination, they are key enablers of it.

In the eight years since the last periodic review of the U.S., much has changed—and much has

not.3° The U.S. has seen a rise in white nationalism, attacks on democracy, and a national reckoning
with racism,* ignited by the murder of George Floyd in 2020.3* In the wake of that killing, the U.N.
Special Rapporteur on Contemporary Forms of Racism, Racial Discrimination, Xenophobia and
Related Intolerance, E. Tendayi Achiume noted during the Human Rights Council’s historic “Urgent
Debate,” that while the focus of the debate was law enforcement, “the uprising in the United States
and in other parts of the world are rejections of all systemic racism in all areas of life.”ss

Reproductive justice leaders of color battle inequities in all areas of U.S. life and are leading
multiple fronts of the U.S. human rights movement.3* They are demanding an end to the
impunity that allows police officers to routinely destroy Black and Indigenous lives, supporting
voting rights, advocating for immigrants, and protecting the environment for future generations.
.. all while defending their sexual and reproductive autonomy against escalating threats.’s

These leaders recognize the interdependent nature of human rights, yet their own needs and
gendered experiences with racial oppression are frequently minimized or deprioritized.3® Sexual
and reproductive health and rights are critical to achieving substantive equality for women,
transgender, and non-binary people of color, and they can no longer be sidelined.’”

I1l. MATERNAL HEALTH

Maternal health outcomes are indicators of inequality in the United States.?® The outcomes and
experiences of women of color in the U.S. during pregnancy, birth, and postpartum depict a
country complacent with systemic racism, unwilling to repair a broken health care system, and
far from meeting its treaty obligations under ICERD.*

a. Maternal mortality disproportionately affects Black and Indigenous communities

Higher rates of maternal mortality among women of color in the U.S. are both a form and a
symptom of intersectional discrimination.“ For decades, the U.S. has failed to adequately
intervene in pregnancy-related deaths, normalizing gender stereotypes that objectify women
as vessels for reproduction, meant to suffer and sacrifice through pregnancy. And by tolerating
racial and ethnic disparities in who survives the effort to carry a pregnancy or build a family, the
U.S. reinforces white supremacy, making clear whose lives matter most.+

In the eight years since CERD last reviewed the U.S., more than 2,500 Black and Indigenous
women have lost their lives to maternal mortality.# The Centers for Disease Control and
Prevention (CDC), the national public health agency of the U.S., estimate that 700-900 women
per year die from pregnancy-related causes in the United States.+ Regardless of income or
education, Black women are more than three times more likely to die than white women
are, and American Indian and Alaskan Native women are twice as likely as white women
to die.# Based on CDC data, the Center for Reproductive Rights estimates that at least 233
Black women and 82 Indigenous women are lost to maternal mortality each year.4
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During 2020, the first year of data impacted by the COVID-19 pandemic, maternal deaths
rose even higher among Black and Hispanic women, but not white women.# A lack of political
will to ensure Black and Indigenous people’s right to life during pregnancy has driven the rise
in maternal deaths and has made the U.S. an outlier among wealthy nations, with the worst
maternal mortality ratio in the developed world.+

When the CERD reviewed the U.S. in 2014, it recommended that the U.S. improve data
collection and monitoring of maternal deaths.+ Progress has been made in this area, and better
data collection and analysis reveals that a majority of U.S. maternal deaths are preventable.s

b. Racial inequities are deeply embedded across a range of maternal health outcomes

Maternal mortality is a violation of human rights, and the extreme end of a spectrum of harms
that people of color in the U.S. face during pregnancy, birth, and postpartum.s* For every maternal
death in the U.S., about 100 women will experience a life-threatening pregnancy complication
and survive.s* Maternal morbidity can include traumatic injuries and illnesses that result in short
or long-term disability.$3 Like maternal mortality, maternal morbidity has been rising in the U.S.
and disproportionately affects women of color, particularly Black and Hispanic women.5

Infant mortality is also linked to maternal health and is higher for infants of color. Pre-term birth,
aleading cause of infant mortality, is 1.5 times higher among Black women than white women.
Researchers have concluded that racisms is the most plausible explanation for the disparity.s Black
women also have higher rates of miscarriage than white women do between 10 and 20 weeks of
pregnancy.” Stillbirth, defined as a pregnancy loss after 20 weeks gestation, is experienced by Black
mothers at nearly twice the rate of white mothers and rates of stillbirth are higher in U.S. south
where many women of color live.®® Similar racial inequities exist in the rate of infertility in the U.S.

where Black women are nearly twice as likely to experience infertility than white women yet they,
and Hispanic and American Indian/Alaska Native women are less likely to access fertility care,
undermining their access to the fertility care they

need to build their family.»* And although Indigenous
women in the U.S. experience many health inequities,
including with regard to reproductive health, they are
often not even included in discussions of them because
of discriminatory data practices. Data analyses

often conclude that Native American and Alaska
Native people are “statistically insignificant” and U.S.
government entities often do not make data available
to tribes.®°

Human Rights Advocacy Spotlight

Dr. Joia Crear-Perry, MD, FACOG,
National Birth Equity Collaborative

“Black race is listed as a risk factor for many health
conditions. In health and health care we work to
mitigate risk factors. But race is a social /political
construct and Blackness does not need to be
mitigated. It’s racism, not race, that is driving
poor health outcomes among Black, brown, and
Indigenous folks and it's racism that we must end.”

Photo courtesy of Dr. Joia Crear-Perry
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Human Rights
Advocacy Spotlight

The Black Mamas Matter Alliance
(BMMA)

BMMA serves as a national entity
working to advance Black maternal
health, rights, and justice, and
uplifts the work of locally based,
Black-led and Black women-led
maternal health initiatives and
organizations. Black women are
improving maternal health in

their communities every day as
health care providers, researchers,
educators, and advocates. Too
often, their work is overlooked and
underfunded. BMMA brings these
experts together to share ideas, build
power, and hold decision-makers
accountable for improving policies
and processes that impact Black
mamas. Since the alliance was
founded in 2016, BMMA has drawn
much needed attention to rising
rates of maternal mortality and
racial disparities in U.S. maternal
health, and has insisted that national
conversations about maternal health
include Black women. BMMA's
advocacy touches policy, research,
culture, and healthcare and frames
the need to address racial inequities
in maternal health as a human rights
imperative. Photo courtesy of The Black

Mamas Matter Alliance

c. Racism is the cause of racial disparities in maternal health

Stigmatization, stereotypes, and blaming patients is common across “women’s health” issues.®
Until recently, the predominant narrative explaining rising maternal mortality and morbidity
in the U.S. was one of unchallenged ableism, sexism, and racism— patients who suffered or
died from pregnancy complications were dismissed as simply too old, fat, biologically inferior,
or unhealthy to achieve good birth outcomes.® Stereotypes about women being irrational, poor
decision-makers, and of Black women as aggressive, irresponsible, and undeserving of care are
sprinkled throughout U.S. medical records documenting “non-compliant” and uncooperative
patients.® For too long, women of color who died from pregnancy-related causes were seen

as unfit bodies produced by unhealthy cultures and the U.S. government felt little pressure to
examine its role in contributing to these outcomes.%

To counter this racist and deadly narrative, Black women in the U.S. are building a movement® that
centers racial justice and has the potential to improve maternal health for all.*® The reproductive and
birth justice movement recognizes that fundamental human rights are violated when women, girls,
and people capable of pregnancy are forced to endure preventable suffering, including death, illness,
injury, mistreatment, abuse, discrimination, and denials of information and bodily autonomy.*

Maternal deaths can be tied to a number of contributing factors, but racism is the factor

that explains why Black and Indigenous women are at higher risk than white women are.®
According to the CDC’s website, “[v]ariability in the risk of death by race/ethnicity may be

due to several factors including access to care, quality of care, prevalence of chronic diseases,
structural racism, and implicit biases.”® All of these factors—access, quality, the opportunity to
prevent and manage disease, and to be free from discrimination—are influenced by systemic
racism in the United States.”” Women of color are denied equal access to health care, receive
lower quality care when they do access it, and are deprived of material and social conditions
that promote health and protect against disease.”

d. Structural racism impedes access to quality care

The U.S. is a large country, with 330 million people covering 8 million square miles.” It does not
ensure that health care is distributed equitably across the land or that it is accessible to all people.”s
There is no universal health care system and public health insurance is limited in what and who it
will cover.”# Health care costs are exceptionally high compared to other countries, and conservative

politicians have fought efforts to provide everyone with a basic level of access to care.”s Immigrants,
women of color, rural Indigenous communities, and low-income people have difficulty affording and
accessing health care in general, and reproductive health care in particular.”
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For some immigrants and women of color, adverse maternal health outcomes begin with lack of
access to health care pre-pregnancy.”” Economic, social, and geographic barriers to primary care,
preconception care, contraception and family planning services can prevent women of color from
entering pregnancy in their best health, at the time that is right for them.”® States that refused to expand
public insurance (Medicaid) under the Affordable Care Act (ACA) continue to block access to health
care for individuals who fall into the coverage gap that state opposition to the ACA has created 7 Non-
citizens are more likely than U.S. born and naturalized citizens to lack health insurance, especially
Black and Latina non-citizens.® Under the ACA, lawfully residing immigrants are required to wait five
years before becoming eligible for public health insurance through Medicaid and the Children’s Health
Insurance Program (CHIP), and undocumented immigrants cannot access Medicaid or even purchase
private health insurance in the market places created by the ACA.»

To obtain health care during pregnancy, women of color must navigate complex and fragmented
health care delivery and payment systems, often with minimal assistance or empathy from providers
and policymakers.® By placing many of the burdens of health care coordination on patients, the
health care system exacerbates inequities and barriers to care that women and girls of color already
face, including disproportionate poverty, childcare responsibilities, pregnancy discrimination in
employment and housing, and unmet transportation needs.® And while public insurance (Medicaid)
is available to many low-income people during pregnancy, many providers do not accept it and

in most states, the coverage ends just 60 days after the pregnancy does®—despite a growing
proportion of maternal deaths occurring during the first year postpartum.ss

Moreover, many women of color in the U.S.
are segregated into dysfunctional health
systems by poverty, location, or insurance
status.®¢ Nearly half of all U.S. counties lack
an obstetric provider and hospitals that
provide critical maternity and emergency
care to rural areas, Native Americans, and
communities of color are closing across the
country.®” The hospitals that primarily serve
Black patients provide lower quality care and

Human Rights Advocacy Spotlight

Breana Lipscomb,
Center for Reproductive Rights

Breana Lipscomb worked with lawmakers
and advocates to get public health insurance
(Medicaid) coverage extended to 12 months
after the end of pregnancy in her home state
of Georgia. Previously, pregnancy-related
Medicaid coverage ended just 60 days

after the pregnancy did, leaving many low-
income people without access to health care
during the postpartum period. As of May 30,
2022, 11 states provide pregnancy-related
health insurance for a full year postpartum.
(Georgia, South Carolina, Tennessee,
Michigan, Louisiana, Virginia, New Jersey,
Illinois, California, Florida, Kentucky, and

Oregon) . Photo courtesy of Breana Lipscomb
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have worse maternal health outcomes.* Indian Health Service hospitals, which are responsible
for providing federal health services to American Indians and Alaska Natives—have also been
found to provide low quality labor and delivery care, including failure to follow national clinical
guidelines and best practices.® Physicians and nurses of color are significantly underrepresented
in the health care workforce, and many women of color never have an opportunity to be cared for
by someone who shares their racial or cultural background.>°

e. Institutional and interpersonal racism facilitate mistreatment in the U.S. health care system

Discrimination within the health care system often exacerbates structural inequities. In the U.S.,
gender-based violence is racialized.” The devaluation of women of color increases the risk for abuse
and neglect in maternity care facilities.” Because discrimination is both normalized and denied in
the U.S., many instances of mistreatment and violence in maternity care are overlooked or accepted
by government actors, health care professionals, and sometimes even patients themselves.?

Concerns about abuse and neglect of people of color in medical settings are grounded in history
and routinely affirmed in modern practice.*+ For instance, significant technical advancements in
the field of Obstetrics and Gynecology are credited to a white physician who forced enslaved Black
women to endure the torture of repeated experimental surgeries, without anesthesia.>s Today,
women in hospital labor and delivery units are routinely treated as bodies from which babies will
be extracted, rather than the authority and ultimate decision-maker in the physiological process of
birth.*¢ For women of color, the risks of objectification and violence are heightened.”

One of the most common forms of mistreatment that women of color report is being ignored or
not believed when communicating life-threatening symptoms.®® Such neglect can be fatal®* When
Black women express concerns and needs during birth and providers fail to listen, potentially
lifesaving health care may be denied or delayed.*° Research shows that U.S. physicians diagnose
and treat women and Black patients differently than they treat men and white patients, and that
they hold false beliefs about Black women’s capacity to endure pain.”® Women of color also
report being humiliated, verbally abused, coerced, threatened, restricted to a hospital bed during
labor, forced to birth without a companion, treated as teaching aids for medical students, racially
profiled for drug testing and referral to child welfare authorities, forced into procedures, denied
information and the opportunity to give or refuse consent, denied care and pain medication, and
having police or hospital security called on them®: for acts of self-advocacy.’

Pregnant women who are incarcerated or in immigration detention facilities have even fewer
options and lack avenues for recourse when they are mistreated and denied appropriate
maternal health care.’** While these systems resist the transparency needed to facilitate
accountability for human rights violations, media reports and the testimony of currently and
formerly incarcerated or detained people have exposed abuses.’ Women in these settings
continue to be shackled—even where applicable laws and policies prohibit it—and pregnant
women experiencing labor or obstetric emergencies have been denied necessary health care.*

The human rights framework— and pregnant people themselves— assert that access and survival
are not enough. Dignity, self-determination, bodily autonomy, informed decision-making, privacy,
consent, and respect are important too. As the U.S. reckons with the way police wield and abuse
authority over Black bodies, that reckoning must also extend to health care institutions where
Black women and other pregnant people of color birth, and too often, die preventable deaths. 7

f. Racism undermines the availability and acceptability of maternal
health care for women of color

Women of color in the U.S. have always played important roles caring for one another during

pregnancy, birth, and postpartum.'®® As skilled birth attendants, they provide respectful,
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culturally aligned maternal health care in their own communities and offer physical, emotional,
and social support surrounding reproductive life experiences.’*® Over the last few generations,
birth workers of color have been pushed out of these roles as U.S. health care became more
professionalized and elite decision-makers sought to bring pregnancy and birth under the
control of white male physicians and hospital institutions.””® For some people, birthing with a
surgeon in a hospital will be the safest or most comfortable choice.™ But nearly eliminating
community-based alternatives didn’t make birth safer for everyone.™

The effort to eliminate community-based birth removed many women of color from the
reproductive health field and has contributed to over-medicalization of the birth process,
unnecessary interventions, centering physicians rather than pregnant people as the authorities

and ultimate decision-makers during pregnancy-related health care encounters, criminalization of
traditional midwives, loss of cultural knowledge, less access to maternity care providers, and more.'s
Today, obstetricians and midwives licensed to practice are overwhelmingly white and hospital-
based, limiting the meaningful options that women of color have for where, how, and with whom
they will experience pregnancy and birth.”4 Nevertheless, there are women of color who sustained
birth work traditions through these challenges and a new generation of community leaders is
working to restore midwifery care in the U.S. and provide doula support in communities of color.™s

d. Restoring midwifery in communities of color

Midwifery care has the potential to address many barriers to safe and respectful maternal
health care that disproportionately impact low-income, rural, and Black and Indigenous
communities.”® Restoring legal, sustainable midwifery practices for communities of color is a
critical step towards protecting human rights in maternal health.*” Midwives provide skilled,
compassionate care™® for people during pregnancy, birth, and postpartum.” The midwifery
model of care approaches birth as a natural process, rather than a pathology, and upholds the
birthing person’s right to make informed, autonomous decisions.”° It is patient centered, holistic,
and valued by the World Health Organization (WHO) as key to ensuring excellent maternal

health outcomes.** According to the WHO and others, midwives, when educated, licensed

and fully integrated in and supported by
interdisciplinary teams, and in an enabling
environment, can provide a wide range

of clinical interventions and contribute to
broader health goals, such as advancing

Human Rights Advocacy Spotlight

Jessica Roach, Restoring Our Own
Through Transformation

Jessica Roach, a doula, former nurse, and
founder of ROOTT, an organization

that supports pregnant Black women

in the state of Ohio, almost lost her
daughter to preventable maternal

mortality. Recognizing the severity of her
daughter's pregnancy complication and the
dismissiveness of the health care providers,
Jessica advocated for her. The hospital
responded by calling armed security guards.

Photo courtesy of Jessica Roach
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primary health care, addressing sexual and reproductive rights, promoting self-care interventions
and empowering women.**

The WHO recognizes the benefits of midwifery care in both high and low resource countries.’s
Research in the U.S. indicates that midwifery care has many benefits for birthing people and their
babies.* Midwives spend more time with their patients than obstetricians do. People cared for by
midwives are less likely to have low birthweight babies, C-sections, episiotomies, epidurals, and
drug induced labor (interventions that can lead to complications and increase costs).” They are
more likely to breastfeed and describe their birth experience as joyful and positive than patients
cared for by obstetricians.’?¢ And low-income people with public health insurance (Medicaid) had
healthier babies when they received prenatal care from birth center midwives.”” In states where
midwives are integrated into the health care system, there are lower rates of C-section, prematurity,
and infant mortality. However, many states have laws that inhibit access to and integration of
midwifery care, which increases risks to the person giving birth and undermines potential benefits.’®

Unlike many other wealthy nations where midwives provide maternal health care for
most people giving birth, the U.S. has marginalized midwifery care by imposing medically
unnecessary legal and financial barriers and has created a patchwork of laws that vary
from state to state.”” Restrictive licensure requirements and regulations, public and private
insurance coverage policies, and birth facility regulations can make it difficult or impossible
for midwives to practice in their communities.’° For many, these restrictions make birthing

in the nearest hospital (which may be far) with a surgeon the default and only option.’ And
while some wealthy women in states with midwifery-friendly laws can pay out-of-pocket for
midwifery care, poor people cannot.

Legal restrictions on midwifery are rooted in racism and competition.’ The initial campaigns

to limit who could practice midwifery and what midwifery could entail relied on racist

Human Rights
Advocacy Spotlight

Nicolle Gonzales,
CNM, Changing Woman Initiative

Nicolle Gonzales is a Dine midwife.
She provides maternal health
care to Indigenous women and

families in their homes and in ‘:\"\:'\V\'\N\
: : A W
her birth center, helping to renew / ” ;
CUTANT

cultural birth knowledge and

the sovereignty of Indigenous
midwifery. Although Nicolle is
Indigenous to the area she practices
in and is a Certified Nurse Midwife,

>

the midwifery certification most
favored by U.S. law, she still has to
navigate colonial borders and legal
restrictions on where she can assist
pregnant people. The Navajo Nation,
which Nicolle belongs to, overlaps
with five U.S. states and Nicolle is
licensed in one.

Photo courtesy of Nicolle Gonzales
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Shafia Monroe, Birthing Change

Shafia Monroe became a midwife
in the 1970s. She has provided
individualized, high-quality care

to Black families in the U.S., while
teaching midwives and doulas
around the world as the founder

of the International Center for
Traditional Childbearing and
founding member of the Oregon
Doula Association. Despite her
expertise, legal changes in the state
where she now lives (Oregon) have
made it illegal for her to call herself
a midwife or collect payment for
midwifery care.

propaganda targeting Black, Indigenous, and immigrant midwives.* According to legal scholar
Michelle Goodwin, “[s]killed Black midwives represented both real competition for white men
who sought to enter the practice of child delivery, and a threat to how obstetricians viewed
themselves.”’s To eliminate competition from midwives, “[s]uccessful racist and misogynistic
smear campaigns, cleverly designed for political persuasion and to achieve legal reform,
described Black midwives as unhygienic, barbarous, ineffective, non-scientific, dangerous,

and unprofessional.”s Seeking financial gains, recognition, and a monopoly, “[g]ynecologists
pushed women out of the field of reproductive health by lobbying state legislatures to ban
midwifery [...]. Doing so not only undercut women’s reproductive health, but also drove
qualified Black women out of medical services.”"s

Communities of color in the U.S. have since been denied the right to continue much needed,
culturally affirming maternal health care traditions®® because of laws and policies that restrict
the ability of many midwives to legally practice their skills.”® In many states, Black and
Indigenous midwives with a demonstrated record of providing essential, respectful, life-
saving health care now face punishment and poverty if they continue to care for their own
communities.*° Women of color who wish to learn and practice midwifery continue to be
disproportionately impacted by the barriers erected to shut them out.* And as the COVID-19
pandemic strains already burdened health and hospital systems, millions of people continue
to need safe places to birth and access pregnancy-related care.'* (For more information about
policy barriers to midwifery care in the state of Florida, please see the shadow human rights report
submitted by the University of Miami School of Law Human Rights Clinic and the Florida Health
Justice Project).

h. Expanding doula support in communities of color

Doulas are birth workers who provide non-clinical emotional, physical, and informational
support to people who are pregnant, birthing, and postpartum.s Doulas are not health care
providers, but they are recommended by the WHO and have positive impacts on health
outcomes, including reduced pain and fewer interventions.*+ In the U.S., doulas of color are
playing a particularly powerful role'# in transforming expectations about how women of color
should be treated during pregnancy and birth."¢

Across the country, doulas committed to racial and gender justice are creating local models

of service delivery that build the capacity of their own communities to provide dignified care
to one another.**” These community-based doula groups train women of color from within
neighborhoods that are affected by racial disparities and mistreatment in maternal health,
increasing the diversity of the doula field and ensuring that marginalized women have free or
low-cost access to doula care.™® In the process, they raise awareness about respectful maternal
health care throughout the community, while empowering women of color with the knowledge
that at least one person present at their birth will champion their dignity and autonomy.'#

In most cases, community-based doula groups are providing these critical services without
adequate support or government funding, and they are sometimes excluded from births by
providers or hospitals who view doulas as a threat to their authority.”s°

Attempts to expand access to doula services has had mixed results. In several states, law
makers who have not prioritized participation of the people most affected by their decisions
have rushed forward with legislation seeking to regulate doulas.”s* In some cases, these are well
intentioned efforts to facilitate reimbursement of doula care by public insurance programs.’*
But they also risk repetition of the harm that occurred when women of color were nearly
regulated out of U.S. midwifery.’3 In many instances, the regulations being proposed and
enacted will favor white doula businesses and disproportionately exclude women of color,
further limiting access to culturally affirming doula support for Black, brown, and Indigenous
people.5+ Ironically, many of the government led efforts to expand access to doula care in low-
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Chanel Porchia-Albert,
Ancient Song Doula Services

Chanel Porchia-Albert founded
Ancient Song Doula Services
("Ancient Song") in Brooklyn,

NY where the rates of maternal
mortality for Black women are, on
average, more than g times higher
compared to white women. Ancient
Song provides doula care to families
of color that would not otherwise

be able to afford it. Ancient Song
also trains women, transgender,

and non-binary people of color

to become doulas capable of
offering physical, emotional, and
informational support to individuals
across a range of reproductive life
experiences. Chanel's curriculum
includes information about biology
and massage, but also reproductive
and birth justice, policy advocacy,
and human rights. As a doula herself,
Chanel witnessed women of color
violated during births, including
treatment without consent and
verbal abuse. Now, she works with
both pregnant people and health
care providers to change the policies,
expectations, and power dynamics
that enabled those abuses. roto
courtesy of Chanel Porchia-Albert

income communities of color do not provide the doulas of color with a living wage.’s Across
the country, doulas of color know what they and their communities need, yet they are being
marginalized from policy making processes that will determine whether and how they can
continue to help improve maternal health.s

i. Racism compromises social determinants of health for women of color

Due to structural and systemic racism, immigrants and women of color in the U.S. do not have
equitable access to healthy living conditions.” Generation after generation, communities of
color have been denied equal access to high quality medical care, education, employment,
housing, food, transportation, infrastructure investments, clean environments, and other
resources that help prevent illness and promote health.’® Immigrants and families of color in
the U.S. also have a thinner safety net than families in many other wealthy countries, with no
guarantee of paid parental or sick leave, or affordable childcare.” These inequities in access

to the social determinants of health—the conditions in which we live, work, grow, and age—
make immigrant women and women of color more vulnerable during stressful events, such as
pregnancy, pandemics, and disasters.?s

In essence, exposure to racial discrimination is stressful, and racial discrimination simultaneously
ensures that women of color have fewer resources to cope with that stress.** For Black women, the
toxic stress caused by repeated exposure to racial discrimination has a demonstrated weathering
effect on their bodies, negatively impacting their health and birth outcomes.**

While racial discrimination must be addressed at all levels and in all areas of U.S. life, the impact
of environmental racism on maternal health is an area of rapidly growing concern.3 Women of
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Birthmark Doula Collective

Birthmark Doula Collective is

a multi-racial, worker-owned
cooperative that provides support,
education, and a variety of services
and programs for pregnant and
parenting families during the
perinatal year and beyond. This
includes doula services, childbirth
education, perinatal health
advocacy, lactation services, and
support circles. Pregnant and
parenting people of color living
along the gulf coast have been

hit hard by climate change and
repeated storms. Since 2018,
Birthmark Doula Collective has
been addressing climate-related
threats to maternal and infant
health by providing information
and supplies related to perinatal
emergency preparedness. Birthmark
has distributed over 800 emergency
infant feeding kits to help families
safely feed their infants during
emergencies. They have also
trained close to 500 emergency
preparedness and response
stakeholders and perinatal health
professionals on safe infant and
young child feeding in emergencies.
During hurricanes Laura, Delta,
Zeta, and Ida, Birthmark activated
an emergency parent-infant hotline
which supported 105 pregnant

and parenting families with young
children. pPhoto courtesy of The Birthmark

Doula Collective

color in the United States are disproportionately exposed to toxic environments that harm their
reproductive health.’*+ In many cases, exposure is not inevitable, but is the result of government
policies that deprioritize the safety and well-being of marginalized communities.¢s

For instance, in Flint, Michigan, government officials changed the source of the public’s water
supply in 2014, in an effort to save costs.’® Subsequent studies found that the proportion

of lead exposed children in Flint doubled after the water change, while fertility declined.*s”
Women living in Flint during the water crisis experienced a dramatic increase in miscarriages
and recorded stillbirths.’® Many of the women in Flint who lost wanted pregnancies and/or are
mothering lead-exposed children are low-income women of color.*®

Air pollution and heat exposure related to climate change also adversely impact neonatal

and maternal health, and women of color disproportionately.”7° Across the country, poor and
minority communities bear the burdens of pollution, due to both the lack of infrastructure
investment in their communities and the placement of hazardous sites in their neighborhoods.””*
The exploitation and contamination of natural resources is often intertwined with the theft of
Indigenous land and the displacement of communities of color.”* With extreme weather events
and climate disasters becoming more frequent, more women of color are facing hurricanes,7
floods, wildfires and other events while pregnant, in labor, or postpartum.

j. International human rights standards

Treaty monitoring bodies have developed strong human rights standards on women’s right
to maternal health care, framing this right within the rights to life, health, equality and
non-discrimination, and freedom from ill-treatment.s States must guarantee all women
available, accessible, acceptable, and good quality maternal health services.”7¢ The right
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National Latina Institute for
Reproductive Justice (NLIRJ)

In Texas, immigration check-points
can block the roads between people
and their health care providers

and U.S. immigration policies

can discourage immigrants from
seeking essential reproductive
health care. As Rosa Valderama,
Senior Public Affairs and
Communications Associate for
NLIR] explains, “[s]howing up for a
medical appointment or even going
to a hospital or an emergency room
without valid identification can be
an obstacle and create so much fear
that some of our undocumented
folks just decide to forego care
altogether.” And “[w]hen we're
talking about abortion care, those
obstacles become higher.”

Alexandra Martinez, Undocumented people
have already been living in a post-Roe world,
PRISM (June 3, 2022), https://prismreports.

org/2022/06/03/undocumented-people-al-
ready-living-post-roe/.

to maternal health care encompasses an individual’s right to the full range of services in
connection with pregnancy and the postnatal period and the ability to access these services
free from discrimination, coercion, and violence.””? The CEDAW Committee has, for over 20
years, recommended that States should “require all health services to be consistent with the
human rights of women, including the rights to autonomy, privacy, confidentiality, informed
consent and choice.”7® In General Comment No. 22, the CESCR Committee reiterated States’
obligation “to adopt appropriate legislative, administrative, budgetary, judicial, promotional
and other measures to ensure the full realization of the right to sexual and reproductive
health.”7 The CESCR Committee described the right to sexual and reproductive health

as covering a range of freedoms and entitlements, including “the right to make free and
responsible decisions and choices, free of violence, coercion and discrimination, regarding
matters concerning one’s body and sexual and reproductive health.”:%

Treaty monitoring bodies have recognized that intersectional discrimination can hinder
women’s access to maternal health services and have recommended that States put a
particular focus on the maternal health needs of women from marginalized groups, including
adolescents, poor women, minority women, rural women, migrant women, and women with
disabilities.®® The CESCR Committee has recognized that individuals belonging to particular
groups, including indigenous or ethnic minorities, may be disproportionately affected by
intersectional discrimination in the context of sexual and reproductive health, requiring
special measures to guarantee substantive equality.’®> Although the U.S. has not ratified
CEDAW and ICESCR, as a signatory, it is obligated to not defeat their object and purpose.’®

Treaty monitoring bodies have also found that social and other determinants of health must be
addressed in order for women to be able to seek and access the maternal health services they
need.’+ In General Comment No. 36 the Human Rights Committee affirmed that preventable
maternal deaths are a violation of the right to life and recommended that States should
develop strategic plans and campaigns for improving access to treatments designed to reduce
maternal mortality, as part of advancing the enjoyment of the right to life.’ss

k. U.S. government response

In its report to CERD, the U.S. government identifies several efforts the Biden-Harris
Administration has taken or maintained to improve maternal health, which include (1) making
it easier for, but not requiring, states to extend Medicaid coverage for pregnant people up to 12
months postpartum; (2) HRSA’s research on underserved populations and funding of the Title
V Maternal and Child Health Services Block Grant Program; (3) work that CDC and partners
are doing to strengthen Maternal Mortality Review Committees (MMRCs) at the state level; (4)
Maternal, Infant, and Early Childhood Home Visiting Programs; and (5) an HHS Action Plan
launched with an NGO partner to work with rural providers, implement quality improvement
in hospitals, and collect data in collaboration with state MMRCs and other task forces.’®¢

Because rising maternal mortality and disempowering maternal health care for people of color
have been ignored for so long, the increased attention that the U.S. government has paid to these
issues in the last few years is in some ways striking.'®” It also highlights the importance of political
representation and the slow rate of progress the U.S. has made on that front.’® Vice President

of the United States Kamala Harris is the first woman of color to hold that position and she has
been a strong supporter of racial justice in maternal health since her time serving as one of the
few women of color in the U.S. Congress.**? As a Senator, Vice President Harris co-sponsored the
MOMNIBUS, a package of bills created by Black law makers (wWho formed a Black Maternal Health
Caucus) to fill gaps in U.S. law and address the racial inequities in maternal health.’° Only one of
the 12 proposed and critically important bills in the MOMNIBUS has passed into law.**
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What remains missing from many of the U.S. government’s efforts and initiatives is an explicit
commitment to addressing the racism that drives human rights violations in maternal health.
Further, by failing to prioritize the needs and participation of Black and Indigenous women
in the new programs, initiatives, and decision-making processes it champions, the U.S.
government risks simply reinforcing a health care system that has already failed women of
color. New investments in old gate keepers will not change the status quo for women of color
at the community level.

To ensure that the Biden-Harris Administration’s commitments to improve sexual and
reproductive health care benefit those experiencing the worst maternal health violations,
more must be done to tailor such efforts to Black and Indigenous communities and
ensure their participation in policy change. This approach aligns with U.S. obligations
under ICERD and will ultimately improve maternal health conditions for all.

IV. ABORTION ACCESS

On June 24, 2022, the Supreme Court of the United States (SCOTUS) issued a decision in Dobbs

v. Jackson Women’s Health Organization that will harm millions of people, and women of color
most of all.*? The ruling overturns Roe v. Wade, eliminating an individual’s constitutional right

to decide to end their own pregnancy.”s Because the U.S. has a federal system of government, the
ruling allows anti-abortion politicians to ban or further restrict abortion in individual states and
emboldens their push for a nationwide ban.*# This is the first time in U.S. history that the Court
has eliminated a fundamental constitutional right to personal liberty.'s As racial justice scholars
warned the Court, immigrants and people of color have been disproportionately bearing the brunt
of attacks on abortion access for years, and will face even greater risks to their lives, health, and
autonomy as a result of this radical retrogression.’® At a time when many countries are liberalizing
their abortion laws, this decision violates U.S. human rights obligations to “remove existing
barriers” to safe, legal abortion and “not introduce new barriers.”"”

At ts core, the right to abortion is the right to make personal health care decisions that impact

one’s life, health, and future.® For women of color in the U.S., codifying that right, defending it,
and making it accessible in practice has been an ongoing struggle. ' For nearly five decades, Roe

v. Wade was repeatedly affirmed as the law of the land, and politicians could not enforce bans on
abortion before a fetus was viable.>°° Roe v. Wade provided a floor of legal protection for pregnancy-
related decision-making, but it was never sufficient to guarantee abortion access to everyone who
needed it.>* Immigrants and women of color continued to face numerous barriers to abortion access
and the harms those barriers cause are well documented.2* The Supreme Court’s recent decision

to destroy federal protection for abortion access in the U.S., and state legislatures’ rush to enact
increasingly draconian abortion bans— despite evidence of the harm —reflects a callous disregard
for the lives of people who can become pregnant, and women of color in particular.>s

a. Attacks on abortion access have been escalating for years

Anti-abortion law makers in the U.S. have chipped away at abortion access for years.?+ Although
a majority of Americans support abortion access,** abortion opponents have taken advantage
of inequities in U.S. political representation to push restrictions through disproportionately
conservative state legislatures.?*® Due to systemic racism, the political bodies creating these
barriers to abortion care are disproportionately white, male, and do not reflect the diversity
of the people they represent.2” The recent, racialized escalation of efforts to suppress voting
rights will only make this dynamic worse.?*8

In most cases, state legislative attacks on abortion access hit immigrant and low-income
women of color hardest.>*® In some cases, the disparate impact is explicitly anticipated.>°

In all cases, the disproportionate harm that abortion restrictions cause is tied to systemic
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racism and the many ways that immigrants and people of color have been denied access to
the rights and resources that many white women are able to leverage to prevent unwanted
pregnancies and overcome abortion barriers.**

For instance, at the federal level, a legislative provision called the Hyde Amendment has
banned federal funding for abortion in most circumstances since 1976.22 As a result, low-
income people with public health insurance—who are disproportionately women of color—are
unable to use their insurance for this health care procedure.?s Related bans withhold abortion
coverage from people in other federal health insurance programs, including Native Americans
who receive care through Indian Health Services.>+

At the state level, conservative politicians have eroded reproductive rights in many central

and southern states, making abortion access largely dependent on one’s location and ability to
navigate expensive, time consuming, politically imposed barriers.” By passing restrictions that
conflicted with almost fifty years of federal legal protection for reproductive rights, anti-abortion
state law makers sought to advance cases that would eventually provide the U.S. Supreme Court
with an opportunity to overturn its legal precedents.”¢ The Trump Administration and federal law
makers facilitated this strategy by appointing judges and justices with a record of ruling against
abortion rights.*” By the end of its four-year term, the Trump Administration had replaced three of
the nine members of the U.S. Supreme Court, all with lifetime appointments.”®

From 2018 t0 2021, in a race to provide the newly aligned conservative majority on the U.S. Supreme
Court with the opportunity to overturn Roe v. Wade, state legislatures throughout the country enacted
historic numbers of highly restrictive abortion laws and outright bans on abortion services.*® In Texas,
politicians tested the boundaries early, enacting Senate Bill 8 (“S.B. 8”), an abortion ban designed to
evade judicial review.? S.B. 8 bans abortion as early as six weeks of pregnancy, before many people
even realize they are pregnant. It effectively makes abortion care unavailable to anyone unable to
travel! out of state.?> “Ripping a page from the darkest annals of American history, the Texas law
includes a bounty provision that allows local residents to sue individuals who aid, abet, or assist
individuals seeking to terminate a pregnancy. As with its shameful predecessors, the Fugitive Slave
Acts, the bounty provision incentivizes private individuals to spy upon, surveille, and interfere with
individuals asserting fundamental human and constitutional rights such as bodily autonomy, privacy,
and freedom.”* S.B. 8 took effect on September 1, 2021 and the U.S. Supreme Court continuously
refused to block it, causing tremendous harm to pregnant people of color.+

On May 2nd, 2022 a draft opinion in Dobbs v. JWHO indicating that Roe v. Wade would be
overturned was leaked from the Supreme Court of the United States.?s Several states began
planning special legislative sessions with the intent of passing retrogressive abortion measures
over the summer, and anti-abortion state lawmakers began trying to prohibit people from
escaping state bans by accessing abortion across state lines or receiving abortion medication
by mail.* By early June, two states (Oklahoma and Idaho) enacted S.B. 8 copycat bills, while
two others (Florida and Arizona) enacted bans after 15 weeks of pregnancy.”” Three states
(Kansas, Kentucky, and Montana) put initiatives on their 2022 ballot that would amend their
state constitution to restrict abortion.*® Advocates in three states (Michigan, Oklahoma, and
Vermont) are working on ballot initiatives that would give voters the chance to protect abortion
access.” Many states had previously enacted so-called “trigger laws” meant to swiftly outlaw
abortion once Roe v. Wade was weakened or overturned.>° By the time the final decision in
Dobbs v. JWHO was released on June 24, 2022, half the states in the country were poised
to ban abortion.»* Over 31 million women of reproductive age currently live in those
states, many of which include large populations of women of color.’s* Battles over specific
laws are sure to continue, but already, large swaths of the country are without abortion access.?3
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b. People of color have already suffered harm from abortion restrictions and will face
even greater harm as reproductive rights are reversed

In the U.S,, abortion care has been heavily stigmatized and segregated from other types of
health care.?+ Independent abortion clinics provide the majority of abortions, often in hostile
regulatory environments, and in the face of constant threats and harassment.s As legislative
attacks on abortion escalate, clinics are forced to close and patients are forced to travel longer
distances to reach care.?¢ The costs and risks associated with being forced to travel farther and
farther distances to access abortion are multi-faceted, and include financial, emotional, and
physical burdens, as well as immigration risks.?” Now that some states are banning abortion
entirely, even more people will have to navigate these obstacles.**

i. Imnmigrants and people of color navigate abortion restrictions with fewer resources

Abortion restrictions disproportionately impact pregnant people who are already facing systemic
discrimination, including immigrants, people of color, low-income people, young people,

and people with disabilities.?® About three-fourths of all abortions in the U.S. are sought by
patients who are poor or have low incomes.*° Poverty is deeply intertwined with other forms of
discrimination, and people of color, immigrants, LGBTQI+ people, people with disabilities, and
women and children suffer disproportionately from economic inequalities.?#* Before the Dobbs v.
JWHO decision was issued, women living in poverty were already more likely to live farther away
from abortion providers than women living above the poverty limit.> For some, the distance is
several hours— and growing.># Many low-income individuals who seek abortion care do not own
cars, and public transportation options may be limited, inefficient, inaccessible, or unavailable to
them.*+ With no limit on the restrictions that states can now impose, low-income people seeking
abortion may now have to travel across multiple states to reach a clinic.*

When abortion care is several hours away, some patients sleep in their cars, while others spend
precious resources on motel or hotel rooms.¢ For people who have difficulty traveling due to

a disability or illness, who are struggling financially, who have caregiving responsibilities or
abusive partners that they cannot leave for long periods of time, traveling to access abortion
may be impossible.?” Additionally, more than half of all women who have abortions already
have children and many will need to secure and pay for childcare while they attend and travel
to and from appointments.> Many lose wages from work and some risk the loss of their jobs.*
These cumulative barriers raise the cost of obtaining an abortion and can push people farther
into pregnancy as they scrape together the resources needed*° to proceed with their decision.**

Immigration status often presents additional barriers.”* The majority of immigrants obtaining
abortions in the U.S. have poverty or near poverty-level incomes and almost half are uninsured.>3
Immigrants who are undocumented or traveling with undocumented loved ones must weigh

the risks of encountering immigration enforcement check points on the roads that lead to

their nearest clinic.> In southern states where abortion restrictions have proliferated, federal
immigration checkpoints can be located up to 100 miles north of the U.S./Mexico border.>s
Abortion access for pregnant people in criminal and immigration detention settings is especially
limited, and the Trump Administration took extreme measures attempting to block pregnant
people (including unaccompanied minors) in immigrant detention from accessing abortion.*¢

Now, many of the states that had once sought to erect as many barriers to abortion access as
possible will simply ban it.>” Even in states where abortion remains legal, there are a limited
number of abortion providers willing to provide care in the hostile conditions U.S. politicians
have enabled.”® These human rights defenders are struggling to absorb the influx of out-of-state
patients while also meeting the health care needs of people in their own communities.*® As more
people are forced to travel, all abortion patients will be affected by the government manufactured

scarcity of services and longer wait times will push many patients farther into pregnancy.z*°
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ii. Stigmatization of abortion access stigmatizes women of color

Law makers—and now the Supreme Court— have misrepresented the impact of abortion
restrictions, describing them as reasonable limitations on a controversial issue that should be
decided at the state level.>* But the experiences of women of color in the U.S. demonstrate why
people’s fundamental rights should not be up for debate. Restrictive abortion laws are harmful
restraints on bodily autonomy and personal decision-making, particularly in the context of
systemic discrimination against immigrants and people of color.>

Government sanctioned stigmatization of reproductive health not only interferes with patients’ access
to evidence-based, dignified care, it also contributes to an environment in which patients and their
health care providers are routinely exposed to privacy violations and harassment at work, on their

way to health appointments, in their communities, and in online spaces where they seek or share
information.3 The recent surge in white nationalist organizing involves many white supremacist
members of the anti-abortion movement who surround reproductive health clinics and direct
racialized harassment at Black patients and providers.?¢+ Anti-abortion extremists were also among
those who attacked U.S. democracy and the capitol building on January 6, 2021.2% Laws that restrict
abortion access send the message that abortion is distinct from “normal” health care, and that people
who seek to end a pregnancy deserve to suffer in the process.® Even when patients are ultimately able
to overcome these restrictions and obtain an abortion, lawmakers have ensured that they will face

some harm while navigating a process designed to punish and condemn their decision.>”

Human Rights
Advocacy Spotlight

Indigenous Women Rising

When government systems fail to

protect human rights, communities
do what they can to protect
themselves and their communities.
Abortion is no different. Local
abortion funds, many led by women
of color, have recognized the unmet
needs and are trying to fill the gaps.
They raise money to assist others
with the cost of the procedure and
are increasingly helping people cover
other costs as well, including travel,
lodging, meals, and childcare. But
the need has exploded, depleting
the funds and their organizers. As
abortion access becomes more

and more limited, women of color
leading funds face heartbreaking
decisions about where to direct
their finite energy and resources.
Indigenous Women Rising, an
organization that raises funds for
Indigenous/Native Americans
seeking abortion care had to pause
funding in April and June of 2022.

Photo courtesy of Nicole Martin
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c. Without federal Constitutional protection for abortion, pregnant people of color
are facing a reproductive health equity crisis

While legislative efforts to restrict abortion in the U.S. are not new, the recent decimation of
federal Constitutional protection represents a devastating rollback of reproductive rights, which
is becoming increasingly dangerous for pregnant people, their health care providers, and the
rule of law.28 Judges, justices, and anti-abortion lawmakers are aware of these harms, which
have been documented extensively in court briefs and personal testimony shared by women

of color*® in and outside legislatures, in the media, and in the streets.?”° Based on the way that
women of color have already been harmed by abortion restrictions in the U.S., we can anticipate
that these conditions will only worsen.>””

i. Gender equality

Reliance on the right to abortion has been essential to advancing gender equality in the United
States. Access to abortion has enabled generations of women more control over their lives and
futures, better enabling them to pursue personal, educational, and employment opportunities
and life goals.?> The ability to decide if and when to carry a pregnancy has been essential

to countering the long history of discrimination that has limited women’s legal, social, and
economic progress.”’3 For women of color who experience intersectional discrimination on

the basis of both race and gender, the fight for legal, social, and economic equality is far from
finished, and bodily autonomy is central to that struggle.”+ Taking away an individual’s right
to make their own decisions about pregnancy would turn back the clock on incremental—but
essential—progress and limit the ability of women, transgender men, and non-binary people of
color to participate fully and equally in society.”s

ii. Maternal health

All pregnancies come with risks. A full-term pregnancy lasts an average of nine months and comes
with a risk of death 14 times higher than that of an abortion.””¢ During pregnancy, a person’s

body changes drastically and endures additional stress.”” Even uncomplicated pregnancies can
involve painful and uncomfortable changes that impact routine daily activities including sleeping,
eating, walking, working, and caring for children.””® Pregnancy can exacerbate underlying

health conditions, create new ones, and increase a person’s risk of severe illness or death from
COVID-19.7? Pregnant people can develop gestational diabetes and preeclampsia, and people
who give birth can experience major abdominal surgery (c-section), hysterectomy, vaginal
tearing, hemorrhage, blood clots, infections, and heart problems.?*° Postpartum people can also
experience severe pain, pelvic floor damage, exhaustion, and mental health conditions.*® This is
an incomplete list of the many risks and physical changes that pregnant people face and which the
Justices and anti-abortion law makers have chosen to dismiss.?

Eliminating health care options for pregnant people results in more pregnancy-related deaths.
The newly issued World Health Organization Abortion Care Guidelines confirm this, noting
that between 4.7% and 13.2% of all maternal deaths are attributed to unsafe abortions.?® The
proportion of unsafe abortions is significantly higher in countries with highly restrictive abortion
laws than in those with less restrictive laws. U.S. states with the most restrictive abortion laws
have higher maternal mortality rates than states with fewer restrictions.?8 States that imposed
gestational restrictions on abortion access increased the maternal mortality rate by 38%.2%

The maternal mortality rate—already unacceptably high among women of color— increased

in states where a significant number of Planned Parenthood clinics closed, reducing access

to contraception and abortion.?®¢ While there are ways to safely self-manage an abortion, not
everyone will be able to access the information, medicines, and support they need to do so0.2*
Forcing women of color to carry pregnancies when they have decided not to has life-altering

consequences— and in a rising number of cases, will ultimately violate the right to life.25
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Human Rights
Advocacy Spotlight

Dr. Jamila Perritt, MD, MPH,
Physicians for Reproductive Health

On December 1, 2022, speaking to
a crowd gathered on the front steps
of the Supreme Court of the United
States during oral arguments in the
Dobbs v. JWHO case, Dr. Perritt
stated, “[f]or every story we hear
of a pregnant person who was

able to leave their state to access
abortion, there are many others
who don't have the time, money, or
resources to do so. As a doctor and
an abortion provider, I trust my
patients to make the right decisions
for their families and bodies. These
are private decisions. These are
health care decisions. Abortion

is health care. Abortion is safe.
Abortion is essential. Abortion is an
act of love."

The largest study of women’s experiences with abortion and unwanted pregnancy in the U.S. -

“The Turnaway Study”—found that women who wanted an abortion and were denied one were

more likely to experience death, serious pregnancy complications, poor health, and chronic
pain.*® They were also more likely to experience household poverty, stay tethered to an abusive
partner, and the children they already had showed worse child development compared to the
children of women who received an abortion.?*° Immigrants and women of color already facing
social, economic, and health inequities cannot afford the many ways that denial of abortion
access amplifies their marginalization.?*

People decide to end pregnancies for many different reasons.?* No one should be forced to
continue carrying a pregnancy when they don’t want to, and no one should have to end a wanted
pregnancy because systemic, intersectional discrimination prevents them from accessing rights
and resources they need to maintain a healthy pregnancy and parent children.?3Significantly,
U.S. states that want to force people to carry pregnancies and birth have spent their political
energy and resources curtailing bodily autonomy rather than building communities where
families can thrive.*+ Indeed, the states with the most restrictions on abortion also have the
fewest supportive policies for women and children.>s

iii. The ripple effects of legal backlash against reproductive rights

The Constitutional right to abortion in the U.S. was based on legal theories about liberty and
privacy developed over nearly fifty years of jurisprudence involving personal decisions about
family, relationships, and bodily autonomy.?¢ In overturning a fundamental right to abortion,
the Supreme Court of the United States puts many other Constitutional rights at risk, including
the right to use contraception, the right to marriage equality for same sex and inter-racial
couples, and the right to engage in private sexual conduct.>”

Furthermore, people in the U.S. will still need and have abortions.*$ Now, in addition to
navigating increased risks to their health and autonomy, immigrants and women of color
will have to navigate heightened surveillance and criminalization in the criminal justice
system, the child welfare system, and the health care system— systems defined by racial
disproportionality and bias.?®

Women of color in the U.S. are already subjected to government control and punishment
related to their pregnancy or an outcome of their pregnancy.3°° Despite the Constitutional
legal protections for reproductive autonomy and decision-making that existed until very
recently, state and local law enforcement officers and agencies in the U.S. misused laws to
criminalize and arrest pregnant people for pregnancy loss, for having or seeking an abortion,
and for conduct during or related to pregnancy that law enforcement officials object to.3*
Because women of color are incarcerated at disproportionately high rates, they are also
disproportionately impacted by the sexual and reproductive health and rights abuses that
proliferate in these settings.3°* Government child welfare agencies play a similar role, using
the civil legal system to forcibly and disproportionately remove children from parents of color
in cases where they suspect substance use during pregnancy, and cases where poverty is a
larger concern than neglect.’*s Racist stereotypes and the over policing and surveillance of
communities of color make women of color particularly vulnerable to pregnancy-related
punishments in these family regulation systems.:**The policing of women of color’s decisions
during pregnancy and birth, as well as the outcomes they experienced, was an entrenched
injustice even with some laws in place that should have discouraged it.3s

In many cases, it is health care workers who facilitate the punishment of women of color during
pregnancy, birth, and the postpartum period.:°® With federal Constitutional protection for decision-
making during pregnancy stripped away, women of color will now have even more reason to
hesitate before seeking care for pregnancy complications, miscarriages, obstetric emergencies,
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substance use disorder, and mental health conditions, and are at even greater risk of unconsented
interventions, obstetric violence, and having their decisions overridden during childbirth.3%7 (For a
detailed exploration of criminalization in the context of reproductive health, please see the human rights
shadow report submitted by the Human Rights & Gender Justice Clinic, CUNY School of Law, and others).

d. International human rights standards

Denying pregnant people bodily autonomy is a grave violation of human rights and dignity, and
it must be condemned as such. Treaty monitoring bodies have long recognized the connection
between restrictive abortion laws, high rates of unsafe abortion, and maternal mortality3*® and
found that restrictive abortion laws violate a range of human rights, including the rights to
health, life, privacy, freedom from gender discrimination or gender stereotyping, and freedom
from ill-treatment.3*?

In General Comment No. 36 on the right to life, the Human Rights Committee has reaffirmed
that abortion access is critical to preventing foreseeable threats to the right to life.s*® The
Committee noted that abortion regulations must not violate women and girls’ right to life,
subject them to physical or mental pain, discriminate against them, or arbitrarily interfere with
their privacy3* At a minimum, the right to life requires states to provide safe, legal, and effective
access to abortion where the life and health of the woman or girl is at risk, or when carrying a
pregnancy to term would cause her substantial pain or suffering.>** State parties to the ICCPR

“may not regulate pregnancy or abortion in all other cases in a manner that runs contrary to their
duty to ensure that women and girls do not have to resort to unsafe abortions, and they should
revise their laws accordingly.”s In addition, States may not introduce new barriers to abortion
and should remove existing barriers that deny effective access to safe and legal abortion .3+
States must also “prevent the stigmatization of women and girls who seek abortion.”s*

Moreover, the CEDAW Committee has found that criminalization of abortion, denial or delay
of safe abortion and post-abortion care, and forced continuation of pregnancy are forms of
gender discrimination and gender-based violence.3* Treaty monitoring bodies recognize that
abortion must be decriminalized, legalized at a minimum on certain grounds, and services must
be available, accessible, affordable, acceptable, and of good quality.37 Treaty monitoring bodies
recommend that States should liberalize their abortion laws to improve access and remove legal,
financial, and practical barriers that deny effective access by women and girls to safe and legal
abortion, including medically unnecessary barriers to abortion and third-party authorization
requirements.’®® UN mandate holders emphasized these human rights protections for abortion
access in a statement condemning the Supreme Court's decision in Dobbs v. JWHO.3?

e. World Health Organization recommendation

In outlining states’ core obligations in General Comment 22, to ensure the satisfaction of
minimum essential levels of the right to sexual and reproductive health, the CESCR Committee
notes that states “should be guided by . . . the most current international guidelines established
by United Nations agencies, in particular WHO.3° In its most recent Abortion Care Guideline,
the World Health Organization (WHO) makes several law and policy related recommendations,
including the full decriminalization of abortions* and advises against laws and other regulations
that restrict abortion by grounds.3** The WHO recommends that abortion be available on the
request of the woman, girl or other pregnant person.’® It further recommends against gestational
age limits,** mandatory waiting periods for abortion’* and third-party authorization.* The
WHO includes abortion medication on its essential medicines list and notes that these medicines
can expand abortion access within the healthcare system and can be safely self-administered

as well.3” The WHO provides strong public health evidence to support its law and policy
recommendations and consistently refers to discrimination, including based on race and ethnicity,

as playing a part in hindering access to abortion services.3*

21 - AReport for the UN Committee on the Elimination of Racial Discrimination



f. U.S. government response

The abortion access crisis is not mentioned anywhere in the U.S. Government’s report.? While
the Supreme Court decision in Dobbs v. JWHO was issued after the government’s report was
submitted, escalating attacks on abortion access have caused harm to immigrants and people of
color every day since the last CERD review.3°

During his four-year term, former President Donald Trump took several steps to dismantle
abortion access, including efforts to prevent people with public insurance from getting any type
of healthcare through Planned Parenthood, and blocking abortion access for unaccompanied
immigrant minors seeking asylum.' Under President Trump, the U.S. government also
reinstated and expanded the “Global Gag Rule” and pursued similar policies domestically.*
In 2016, the U.S Government released a final rule undermining the Title X family planning
program, which provides reproductive health care services to over four million low-income,
under and uninsured individuals across the country.3 The rule required strict physical and
financial separation of Title X services from abortion services and prohibited Title X funding
recipients from referring patients for abortion care.’ This rule was revoked in March 2022
under the Biden-Harris Administration and a new rule restores funding.3s

(For information about the 1973 Helms Amendment and the ongoing impact that prohibiting the use
of foreign assistance to pay for abortion has on women of color across the world, please see the human
rights shadow report submitted by the Gender Justice Clinic, Human Rights Watch, and others) 33

The Biden-Harris Administration has been more supportive of sexual and reproductive health
and rights but has not been able to significantly interrupt the retrogression.’¥” In October 2021,
the Biden-Harris Administration issued the first-ever U.S. government National Strategy on
Gender Equity and Equality, a groundbreaking strategy developed by the White House Gender
Policy Council that serves as a roadmap for a government-wide effort to advance gender
equity and equality in domestic and foreign policy.3*The strategy identifies 10 interconnected
priorities to advance gender equity and equality, and explicitly makes protecting and
expanding access to sexual and reproductive health care, including access to abortion care, a
strategic priority.3s®

In December 2021, the U.S. Food and Drug Administration (FDA) permanently lifted some of
the medically unnecessary and harmful restrictions on mifepristone, a medication used for
early abortion and miscarriage care, by removing the in-person dispensing requirement and
allowing certified pharmacies to prescribe mifepristone.3* Once finalized, this would expand
the scope of where the medication can be dispensed and increase access to medication abortion
for many.3* In May 2021, President Biden released his budget proposal, marking the first time

in decades that a president has submitted a budget without the Hyde Amendment, a policy that
has prohibited coverage of abortion care for people insured through federal health insurance
programs, including Medicaid, since 1976.34

The House of Representatives in Congress has introduced and passed the Women’s Health
Protection Act, federal legislation that would protect the right to access abortion in every
state.3* Following its introduction, the Biden-Harris Administration issued a Statement of
Administration Policy supporting the legislation.3* On May 11, the Senate took its second
vote, and for the second time fell short of the 60 votes needed.> On July 8, 2022, President
Biden signed an Executive Order that directs the Secretary of Health and Human Services

to identify actions to protect access to reproductive health services, directs the Attorney
General, the Secretary of Homeland Security, the Chair of the Federal Trade Commission,
and the Secretary of Health and Human Services to consider actions to protect privacy,
safety, and security related to provision of reproductive health services, and improves federal

coordination around these efforts.34¢
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V. RECOMMENDATIONS

We respectfully urge the CERD to express concern over the impact of systemic racism and
intersectional discrimination on the sexual and reproductive health and rights of racial and
ethnic minorities in the United States, including discrimination in maternal health care and
maternal health outcomes and retrogression of abortion rights and curtailed access to abortion.
We further urge the CERD to recommend that the United States government:

1. Ensure that the individuals and communities most affected by sexual and
reproductive health and rights violations—particularly Black, Indigenous, and other
people of color—are centered and supported to meaningfully participate in federal,
state, and local programs, policy change, and decision-making processes that affect
their health and lives;

2. Ensure rights and remove barriers to health care, including maternal health

care and abortion care, for immigrants and women of color, and ensure that all people
can access comprehensive reproductive health care with dignity, free from
discrimination and criminalization, regardless of where they live;

3. Address and eliminate racism and intersectional discrimination in health care
settings, including mistreatment and obstetric violence in maternity care settings and
sexual and reproductive health and rights violations in criminal and immigration
detention settings;

4. Reform legal and policy frameworks to ensure that communities of color

can provide and access culturally aligned midwifery and doula care and take
measures recommended by Black and Indigenous communities to improve maternal
health and eliminate maternal mortality, morbidity, and mistreatment;

5. Remedy retrogression in the right to abortion and enact positive measures to ensure
that all people, including people of color, ethnic minorities, and immigrants, have
meaningful access to abortion;

6. Take proactive steps to protect the natural environment, eliminate environmental
racism, and mitigate the impact of environmental damage on pregnant people of
color and their families.
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Appendix

Human rights experts have repeatedly expressed concern
over sexual and reproductive health and rights violations in
the United States, often noting that they disproportionately
impact women of color.

The UN Human Rights Committee (CCPR) expressed concerns
about the U.S. during review cycles under the International
Covenant on Civil and Political Rights (ICCPR) .3+

- Inits 2019 List of issues prior to the fifth periodic report of the U.S.,
the Human Rights Committee (CCPR) requested information about
reproductive rights concerns, including racial disparities in maternal
health outcomes, laws restricting access to abortion, barriers to
contraception, the criminalization of pregnant women who use
drugs, the shackling of detained women during birth, lack of abortion
services in immigration detention, and the “global gag rule.”s#

+ Inits 2014 Concluding Observations regarding the U.S., the
Human Rights Committee (CCPR) expressed concern about “the
exclusion of millions of undocumented immigrants and their children
from coverage under the Affordable Care Act (ACA) and the limited
coverage of undocumented immigrants and immigrants residing
lawfully in the United States for less than five years by Medicare and
Children’s Health Insurance.”s* The Committee recommended
the U.S. “identify ways to facilitate access to adequate health care,
including reproductive health-care services, by undocumented
immigrants and immigrants and their families who have been residing
lawfully in the United States for less than five years.”s°

At the conclusion of its 2020 Universal Periodic Review, the U.S.
received numerous recommendations to ensure access to sexual
and reproductive health and rights, including maternal health.s
These included that the United States:

- make essential health services accessible to all women and
girls, paying special attention to those who face multiple and
intersecting forms of discrimination;3s*

- guarantee essential health services for all, including sexual and
reproductive health services;ss

- ensure access by all women to sexual and reproductive health
information and services;s and

- advance universal maternal health care.3s

In a May 2021 Communication, the UN High Commissioner
for Human Rights followed up with the U.S. on several areas
raised during its UPR.3¢ The High Commissioner reiterated
recommendations to ensure access to affordable health care,
reduce the maternal mortality among Black women, and ensure
all women have effective access to reproductive health services
and information, including safe and legal abortion.’s
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In the time since the CERD last reviewed the U.S., UN experts have
consistently expressed concern with racial disparities in maternal
health and the impact that abortion bans and restrictions in the U.S.
have on marginalized communities, including women of color.3*

+ On June 24, 2022 UN High Commissioner for Human Rights,
Michelle Batchelet, issued a statement in response to the U.S.
Supreme Court decision in Dobbs v. Jackson Women’s Health
Organization (JWHO), which eliminated federal Constitutional
protection for abortion. The High Commissioner noted that, “[a
ccess to safe, legal and effective abortion is firmly rooted in
international human rights law and is at the core of women and
girls’ autonomy and ability to make their own choices about their
bodies and lives, free of discrimination, violence and coercion. This
decision strips such autonomy from millions of women in the U.S., in
particular those with low incomes and those belonging to racial and
ethnic minorities, to the detriment of their fundamental rights.”ss°

« Also reacting to the U.S. Supreme Court decision in Dobbs v. JWHO
on June 24,2022, 9 UN Special Procedures issued a joint statement
describing it as a dangerous rollback of human rights and noting, “[t]
he Court has completely disregarded the United States’ binding legal
obligations under international law, including those stemming from
its ratification of the International Covenant on Civil and Political
Rights, ever more regrettably at a time when many countries have,
in what is a positive trend, liberalized their abortion laws to respect
and uphold women’s human rights to life, health, equality and
non-discrimination, privacy and freedom from violence and torture,
cruel, inhuman and degrading treatment.”3%

« Following the September 2021 enactment and implementation of
aradical ban on abortion after 6 weeks in Texas (S.B. 8), a group

of UN Special Procedures condemned the law as a violation

of international human rights and called on the U.S. to halt its
implementation, prevent retrogression in access to abortion,

and enact positive measures to ensure access to abortion.3* The
statement noted the law’s devastating impact on marginalized
women, noting that “women with low incomes, women living in
rural areas, and women from racial and ethnic minorities as well as
immigrant women will be disproportionately” harmed by the law.35*

« In May 2020, a group of UN Special Procedures led by the
Working Group on discrimination against women and girls sent
a Communication to the United States expressing concern that
some state officials had manipulated the COVID-19 crisis to
restrict access to abortion and noted that access barriers exacerbate
systemic inequalities and disproportionately harm marginalized
communities, including people with low-income, people of color,
and immigrants.3%

- In 2018, a group of UN Special Procedures led by the Working
Group on arbitrarydetention expressed their “grave concerns at the
risks to the life, health, liberty, safety, wellbeing and other human
rights of pregnant immigrant women,” especially those living in



- At the conclusion of its 2016 visit to the

- At the conclusion of its 2015 visit to the
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detention in the United States.’* The Communication noted that
many pregnant detainees reported receiving inadequate health
care jeopardizing their rights to health, including their sexual and
reproductive health.3s

+ In 2017, the UN Working Group on Arbitrary Detention

expressed concern about civil detentions of pregnant women in the
U.S. who used or were suspected to have used criminalized drugs,
noting that “[t]his form of deprivation of liberty is gendered and
discriminatory in its reach and application.”3%

- At the conclusion of his 2017 visit to the U.S., the UN Special

Rapporteur on Extreme Poverty expressed concern that the U.S.
has the highest maternal mortality rate among wealthy countries
and that Black women are three to four

it “hides distressing ethnic and socioeconomic disparities.””* It

recommended the U.S. address the root causes of maternal mortality,
“in particular among African-American women.”¥3 The Working group
also noted the over-incarceration and shackling of pregnant women,
as well as the lack of appropriate health care services for women in
immigration detention.’* It noted the “heightened vulnerability”
of Native American, Black, Latina, Asian American women, and
migrant women, and that “immigrant women3”s and girls face severe
barriers in accessing sexual and reproductive health services.”s76 It
recommended the U.S. ensure that women are able to exercise their
constitutional right to terminate a pregnancy in the first trimester
and that Congress repeal the Hyde Amendment and enact both the
Women'’s Health Protection Act and the Health Equity and Access
under the Law for Immigrant Families (HEAL) Act.377

times more likely to die from childbirth
than white women.3” The Rapporteur
also noted that immigrant women
experience higher poverty rates and
have less access to social protection
benefits,’%® noting in particular the
exclusion from the ACA of permanent
residents who have lived in the U.S. for
less than five years.3® He also noted
that people living in poverty, and

in particular pregnant women, are
disproportionately criminalized and
subjected to interrogations that strip
them of privacy rights.’7°

U.S., the UN Working Group of Experts
on People of African Descent noted
that racial discrimination has a nega-

tive impact on Black women’s ability to
maintain good health and recommended
the U.S. prioritize policies and programs
to reduce maternal mortality for Black

women.”*

United States, the UN Working Group
on Discrimination Against Women in
Law and Practice expressed concern

at rising U.S. maternal mortality noting
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human rights advocates Nicole Martin
(top left), Angela Aina (top center), Nicolle
Gonzales (top right), Dr. Joia Crear-Perry
(bottom left), Chanel Porchia-Albert and
her baby (bottom center), and Monica
Simpson (bottom right).
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