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Laws and policies that promote equitable access to infertility care,
including those that mandate insurance coverage, help to ensure
the full spectrum of reproductive rights, including the rights to
make decisions about one’s reproductive life, health, equality and
non-discrimination, and benefit from scientific progress. Human
rights principles should guide the development of such policies.

INTRODUCTION

Inequities in health and access to health-
care, including infertility care, are perva-
sive in the United States. Well-documented
disparities in access to infertility care reveal
that people of color, low-income people,
people with disabilities, and the LGBTQ
community receive infertility treatment at
disproportionately low rates.

Deeply entrenched racial and ethnic dis-
parities in health disproportionately impact
Black women of all socioeconomic back-
grounds,’ including in rates of infertility.
Blackwomen in the United States are nearly
twice as likely to experience infertility than
non-Hispanic white women3 yetare 20%
less likely than white womento receive infer-
tility care.+ Below-average rates of infertility
care use have also been found among His-
panic and American Indian/Alaska Native
non-Hispanic women, while Asian/Pacific
Islander and Black non-Hispanic women
have reported longer periods of infertility
and accessing ART at later ages compared to
their non-Hispanic white counterparts.’

Likewise, having low-income and lacking
access to insurance can be major barriers
to infertility care. Indeed, women with-
outinsurance are three times more likely
than women with insurance to discontinue
infertility care after a single cycle of treat-
ment.® Even when insured, many public
and private insurers require patients to
prove clinical infertility before provid-

ing IVF coverage. That s, patients must
demonstrate they have tried to become
pregnant by having unprotected sex for six
months or a year, depending on their age.

Such insurance eligibility requirements are
not inclusive of or sensitive to the experi-
ences of single individuals and individuals
in same-sex couples, who are required to
undergo six to twelve unsuccessful cycles
of IUI, depending on their age, to receive
the required clinical diagnosis.

Inrecentyears, legislatures across the
country have recognized infertility as a
public health concern and acted to make
infertility care affordable and accessible.
They have done so by enacting legislation
establishing state insurance mandates
requiring some or most private health
insurance plans to include certain mini-
mum levels of coverage for infertility diag-
nosis and treatment, including IVF. Such
legislation addresses an important need
given that, in the United States, a single IVF
cycle can cost upwards of $20,000 in out-
of-pocket costs and the chances of live birth
increase with each cumulative cycle.”

However, the limited number of private
insurance markets and public programs
covering infertility care, combined with high
out-of-pocket expenses result in significant
economic barriers to needed infertility treat-
ment. State insurance mandates have been
shown to increase infertility care use nearly
three times and to result in more positive
health outcomes for individuals, couples,
and their children.® This increase, however,
has been most notable among a subgroup

of “older, more educated women” who may
have a “higher probability of having private
health insurance.” Human rights-based
legislation to establish or expand infertility
care insurance mandates s critical to address
these and other remaining barriers to access.
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It should be noted that increasing access to
infertility care through insurance man-
dates alone will not address the disparities,
including racial and ethnic disparities, in
infertility incidence or in access to care

in the United States. Doing so requires a
deeper investment to address disparities in
access to broader reproductive health edu-
cation and services, and a commitment to
addressing personal bias and institutional
racism in medicine.

Italsorequires a greater understanding of
the scale of infertility incidence and of what
groups are disproportionately impacted.
There is a dearth of recent, accurate data on
how many people are impacted by infertil-
ity in the United States. Investing in funding
research on how and why infertility is more
prevalent in some communities than in
others and in practicing inclusive research
participation by impacted communities is
imperative. Likewise, researching whether
existing infertility treatment meets the
needs of people impacted by infertility is
important. Research has shown that even
when care is accessed, infertility treatment
like IVF has poorer success rates in Black
women as compared to their non-Hispanic
white counterparts.®® Filling the research
gaps in infertility incidence, access to

care rates, and treatment success rates is
critical to ensuring not only that people
impacted by infertility can equitably access
care, but that the care they access success-
fully meets their family formation goals.

Tolearn more about infertility, access to
care, and disparities in the United States,
see Infertility and IVF Access in the United

States: A Human Rights-Based Policy
Approach.

GUIDING PRINCIPLES

The principles outlined here are based
on core human rights norms and stan-
dards, including the rights to reproduc-
tive autonomy, health, and equality and

Infertility

The Centers for Disease Control and Prevention (CDC) defines infertility as

the inability to become pregnant after six months of unprotected sexual
intercourse if 35 or more years of age or 12 months if under 35 years of age.

By this metric, infertility impacts approximately 12% of women ages 15-44
years in the United States," while almost 9% of men ages 25-44 years report
that they or their partner saw a doctor for an infertility issue. This definition,
oftenincorporated into legislation regulating insurance coverage for infertil-
ity care, describes the physiological conditions underlying the inability to
reproduce and assumes that a person is engaging in procreative sex with their
partner. As such, it fails to address social infertility, defined as the inability to
reproduce due to social factors such as a person’s lack of a partner or because

of a person’s sexual orientation.

Intrauterine Insemination (1Ul)

A method of assisted reproduction whereby sperm is transferred directly into

a person’s uterus to facilitate fertilization.

In Vitro Fertilization (IVF)

An assisted reproductive technology wherein sperm and an egg are combined
in a laboratory to create an embryo that can then be transferred into a uterus

where it may implant in the uterine lining.

Ovulation Stimulation (Ol)

A method of assisted reproduction most used in an IVF cycle that uses
hormone medications to stimulate follicular development and induce oocyte
maturation to ensure that during a menstrual cycle one or more mature

oocytes are released.

non-discrimination, which respect, protect,
and fulfill the rights of every individual to
reproductive health care. Infertility care

is part of the full spectrum of reproductive
health care and as such, these principles
apply human rights norms and standards to
ensure that individuals, couples, and fami-
lies have equitable access to infertility care
without discrimination. Lawmakers should
consider these principles when developing
proactive legislation to require insurance
coverage for infertility care, including diag-
nosis and treatment such as IVF.

Every person has the right to make
autonomous decisions about their
reproductive life, including whether to
have children, when to have children,
and how many children to have." This
rightincludes an individual’s right to decide
whether to grow their family using assisted
reproduction, including assisted reproduc-
tive technologies such as IVF. IVF is time-
sensitive and requires frequent ultrasound
monitoring, blood tests, medication, and

availability for egg retrieval. Insurance
mandates to provide coverage for infertil-
ity care should not require individuals to
undergo other forms of assisted reproduc-
tion, such as IUI, before becoming eligible
for IVF. While less expensive than IVF, a
single cycle of IUI can cost between $150
and $4,000 out-of-pocket depending on
whether itincludes hormone treatment and
medical monitoring.’ Notably, the rates
of success for IUI are lower than for IVF. 4

Governments must ensure that every
person has the right to the high-

est attainable standard of physical
and mental health, including sexual
and reproductive health.”® As such,
governments must provide access

to infertility care that is available,
accessible, acceptable, and of good
quality.”® Limited information, restrictive
laws and policies, stigma, high cost, and
other barriers put infertility care, includ-
ing IVF, out of reach for many, especially
people of color, low-income people, people
with disabilities, and the LGBTQ commu-


https://reproductiverights.org/wp-content/uploads/2020/12/64785006_Infertility-and-IVF-Access-in-the-U.S.-Fact-Sheet_2.5.2020_Final.pdf
https://reproductiverights.org/wp-content/uploads/2020/12/64785006_Infertility-and-IVF-Access-in-the-U.S.-Fact-Sheet_2.5.2020_Final.pdf
https://reproductiverights.org/wp-content/uploads/2020/12/64785006_Infertility-and-IVF-Access-in-the-U.S.-Fact-Sheet_2.5.2020_Final.pdf
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nity. To guarantee that infertility care and
facilities are available, governments must
ensure that there is a sufficient number

of trained infertility care providers and
facilities throughout the country.” To
ensure that infertility health care is ac-
cessible, it must be physically accessible,
including for people living in rural areas
and people with disabilities. It must also
be economically accessible, i.e. affordable
for all, and evidence-based information on
infertility must be made easily accessible
and provided in a manner consistent with
the needs of the individual and the com-
munity.”® To ensure that infertility care is
acceptable, it must respect principles of
confidentiality and informed consent and
be culturally appropriate and respectful.*®
Finally, infertility care, including facilities,
services, and information must be of good
quality, meaning that they “are evidence-
based and scientifically and medically
appropriate and up-to-date.”?°

Insurance mandates can help to ensure
that infertility care meets the requirements
of availability, accessibility, acceptability,
and good quality. To do so, and to reach
the widest number of insured individu-

als, insurance mandates should apply to
individual, small, and large group insur-
ance markets.” Likewise, laws and policies
should consider how to ensure infertility
care insurance coverage for employees of
self-insured employers, whose plans are
exempt from state insurance mandates
under the Federal Employee Retirement
Income Security Act Laws.?

Laws and policies should also look beyond
the private insurance market. Medicaid,
an income-restricted health insurance
program and the largest source of public
funding for medical and health-related
services for low-income people and
families in the United States, rarely covers
diagnostic testing for infertility or infertil-
ity care.? This makes receiving a diagnosis
of infertility and most forms of infertility
care prohibitively expensive for the nearly
75 million people enrolled in the program.
Likewise, laws and policies should con-

sider the needs of people insured under
TRICARE, an insurance-like benefit plan
used in the Department of Defenses’
(DoD) military health system, the Depart-
ment of Veterans Affairs, and the Federal
Employee Health Benefit Program, which
does not currently cover IVF for its over 8
million enrollees.?

Laws and policies relating to access to
infertility care must not discriminate
against people on prohibited grounds,
including sex, gender identity, sexual
orientation, race, disability, marital

or relationship status, nationality,

or other status.?® Record numbers of
people are seeking infertility care in the
United States. In 2018, one third of U.S.
adults reported either using some form of
infertility care to try to grow their family
or knowing someone who had.?¢ To better
ensure that every person can afford and ac-
cess the infertility care they need, laws and
policies should be inclusive. For example,
laws and policies should be gender neutral
and not predicate eligibility for infertility
coverage solely on an individual’s inability
to procreate with their partner. Instead,
they should recognize social infertility and
the need for assisted reproduction by sin-
gle people and people in same-sex couples
through an inclusive definition of “infertil-
ity” which recognizes a person’s inability
to reproduce either as an individual or with
their partner.” Alternatively, legislation
should include a definition of “infertility
patient” as anyone who requires medical
intervention to become pregnant.?®

Laws and policies should also not require
an individual to be married or to use their
spouse’s sperm to be eligible for cover-
age. Such a requirement excludes single
individuals, individuals in same-sex part-
nerships, married same-sex couples, and
individuals in non-traditional family units
impacted by infertility. Additionally, they
should not require individuals or families
to use their own gametes to be eligible for
coverage as is currently required of U.S.
military servicemembers and veterans. In-
stead, infertility insurance coverage should
allow for individuals and couples to use
gametes or embryos provided by others®
thereby better recognizing how different
individuals and couples experience infer-
tility and the kind of infertility care they
need to grow their family.

To learn more about infertility inci-
dence and access to care for service-

members and veterans, see Serving
Those Who Serve? Access to IVF for
Servicemembers and Veterans.

Every person has the right to com-
prehensive, unbiased, and evidence-
based information and services and
has the right to consent to or to
refuse treatment.*® To make informed
decisions, individuals seeking infertil-

ity care should be well-informed about
how infertility may present itself, what
care is available to address infertility, and
the risks associated with infertility care,
including but not limited to ovulation
stimulation, intrauterine insemination,
IVF, and fertility preservation as well as
the risks associated with any medication
used in combination with these. Laws and
policies mandating coverage for infertility
care should require the dissemination of
accurate and evidence-based information
on infertility and on the availability of
infertility care. This information should
be accessible to all individuals seeking
infertility care, including via the internet
and primary health care providers.

Governments must ensure that
persons directly impacted by infertil-
ity can effectively and meaningfully
participate in the development, adop-
tion, and implementation of laws and
policies governing access to infertility
care.’" Impacted people are best po-
sitioned to understand how infertility is ex-
perienced and what solutions are needed
to address it. Laws and policies should be
drafted following a consultative process
with stakeholders so that resulting laws
and policies are responsive to the needs
identified and prioritized by those commu-
nities most impacted by infertility.

Public and private actors have a
responsibility to respect the human
rights of people seeking or receiving
infertility care.®*> Governments must
ensure that laws, policies, and practices
requiring insurance coverage for infertility
care, including IVF, promote accountabil-
ity and transparency in decision-making
by private actors and at the local, state, and
federal level. One way to do this is to in-
corporate accountability mechanisms that
oversee and hold accountable the actions
of third parties, including fertility clinics,
should they fall short of established guide-
lines, best practices, or licensing schemes.


https://reproductiverights.org/wp-content/uploads/2020/12/USP-Fed-IssueBrief-IVF-Aug2020.pdf
https://reproductiverights.org/wp-content/uploads/2020/12/USP-Fed-IssueBrief-IVF-Aug2020.pdf
https://reproductiverights.org/wp-content/uploads/2020/12/USP-Fed-IssueBrief-IVF-Aug2020.pdf
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