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Around 340 million adolescents live in the South Asia region  

(Afghanistan, Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan 

and Sri Lanka) – more than in any other region in the world.1 Across 

the region, adolescents continue to face barriers in access to reproduc-

tive health services. Although laws, policies, social and cultural 

conditions vary, there are some common challenges faced by adoles-

cents. The absence of clear laws and policies enabling adolescents to 

access sexual and reproductive health (SRH) services entails that they 

are often denied these services without parental or guardian consent.2 

Social and cultural stigmas also restrict adolescents’ access to contra-

ception and safe abortion services. Adolescents remain vulnerable to 

cultural sanction and even criminal penalties for engaging in consen-

sual sexual activity.3  

 

The Center for Reproductive Rights, through its South Asia Reproduc-

tive Justice and Accountability Initiative (SARJAI) network, has 

partnered with individuals and organizations in five countries in South 

Asia (Bangladesh, India, Nepal, Pakistan and Sri Lanka) to advo-

cate for legal frameworks that protect, respect and promote 

reproductive rights, including the reproductive rights of adolescents. 

The five countries represented in the SARJAI network have signed 

and ratified the Convention on the Rights of the Child (CRC) as well 

as the Convention on the Elimination of Discrimination Against 

Women (CEDAW).  

 

During periodic reviews, the CRC and CEDAW Committees have 

called on governments in these five South Asian countries to take a 

range of measures to ensure that the sexual and reproductive rights of 

adolescents are respected, protected and fulfilled. The Committees 

have made important Concluding Observations in relation to adoles-

cents’ access to SRH services, enforcement of laws pertaining to child 

sexual abuse as well as ending harmful traditional practices such as 

child marriage. Some aspects of the Concluding Observations, how-

ever, do not fully consider the challenges posed by existing legal 

frameworks and prevailing cultural realities to the realization of the  
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INTERNATIONAL HUMAN RIGHTS STANDARDS  
 

International human rights treaties guarantee a range of sexual and re-

productive rights to adolescents. The CRC Committee has noted that 

adolescence “is a unique defining stage of human development charac-

terized by rapid brain development and physical growth, enhanced 

cognitive ability, onset of puberty and sexual awareness and newly 

emerging abilities, strengths and skills.”5  
 

The CRC Committee has urged states to ensure that health systems and 

services are able to meet the specific SRH needs of adolescents.6 The 

CRC Committee has made clear that adolescents should have access to 

the full range of SRH services, including maternal health care, contra-

ceptive information and services, including short- and long-term 

methods of contraception and emergency contraception, safe abortion 

The CRC Committee has 

noted that adolescence is a 

“unique defining stage of hu-

man development 

characterized by rapid brain 

development and physical 

growth.”  
 

and post-abortion care, and services to prevent and address sexually 

transmitted infections.7 The CRC Committee has also urged states to 

“decriminalize abortion to ensure that girls have access to safe abor-

tion and post-abortion services.”8 The CRC Committee has also stated 

that “all adolescents have the right to have access to confidential med-

ical counselling and advice without the consent of a parent or 

guardian, irrespective of age, if they so wish.”9 The CRC Committee  

sexual and reproductive rights of adolescents. This paper analyses 

standards established by the CRC and CEDAW committees pertaining 

to SRH and rights of adolescents and highlights some of their gaps in 

view of the challenges posed by legal frameworks as well as social and 

cultural norms in the five South Asian countries represented in the 

SARJAI network.  

 

The paper begins with a brief overview of relevant standards set forth 

by the CEDAW and CRC Committees pertaining to adolescents’ sexual 

and reproductive rights. It then goes on to analyze some of the gaps in 

Concluding Observations made by CEDAW and CRC Committees to 

the five South Asian countries with respect to three areas: (1) re-

strictions on consensual sexual activity for adolescents; (2) mandatory 

reporting of sexual abuse; and (3) criminal laws pertaining to child 

marriages. Finally, the paper sets forth recommendations for strength-

ening jurisprudence on adolescents’ sexual and reproductive rights in 

light of prevailing legal, social, and cultural contexts for adolescents.4   
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has emphasized that this right “should not be subject to any age 

limit.”10  The CEDAW Committee has called on State parties to pro-

vide SRH services and information without discrimination particularly 

for “female and male adolescents.”11 It has also stated that reproduc-

tive health education programs for adolescents must respect their 

rights to privacy and confidentiality.12   
 

In a general comment issued jointly by the CEDAW and CRC Com-

mittees, both committees call on State parties to end harmful practices 

that “are deeply rooted in social attitudes according to which women 

and girls are regarded as inferior to men and boys based on stereo-

typed roles.”13 The joint general comment points to child marriage as a 

harmful traditional practice. In its original 2014 version, the joint gen-

eral comment referred to the “evolving capacities” of the child and 

noted that “a marriage of a mature, capable child below 18 years of 

age may be allowed in exceptional circumstances, provided that the 

child is at least 16 years of age and that such decisions are made by a 

judge based on legitimate exceptional grounds defined by law and on 

the evidence of maturity, without deference to culture and tradition .”14  

In 2019, however, the CEDAW and CRC Committees voted to ex-

punge this text.   
 

EVOLVING CAPACITIES OF ADOLESCENTS  

 

Article 5 of the CRC requires that parental discretion and guidance be 

provided in a manner consistent with the “evolving capacities of the 

child.”15 The CRC Committee notes that “[I]n seeking to provide an 

appropriate balance between respect for the evolving capacities of ad-

olescents and appropriate levels of protection, consideration should be 

given to a range of factors affecting decision-making, including the 

level of risk involved, the potential for exploitation, understanding of 

adolescent development, recognition that competence and understand-

ing do not necessarily develop equally across all fields at the same 

pace and recognition of individual experience and capacity.”16   
 

The CRC Committee has also recommended that “States introduce 

minimum legal age limits, consistent with the rights to protection, the 

best interests principle and respect for the evolving capacities of ado-

lescents” while also noting that “the right of any child below that 

minimum age and able to demonstrate sufficient understanding to be 

entitled to give or refuse consent should be recognized.”17 The CRC 

Committee has also noted that “voluntary and informed consent of the 

adolescent should be obtained whether or not the consent of a parent 
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or guardian is required for any medical treatment or procedure.”18 It 

also called on State parties to consider introducing “a legal presump-

tion that adolescents are competent to seek and have access to 

preventive or time-sensitive sexual and reproductive health commodi-

ties and services.”19 

 

GAPS IN CRC AND CEDAW COMMITTEES’  
JURISPRUDENCE  
 

This section highlights gaps in the Concluding Observations of the 

CEDAW and CRC Committees to five South Asian countries with re-

spect to three areas: (1) restrictions on consensual sexual activity for 

adolescents; (2) mandatory reporting of sexual abuse; and (3) criminal 

laws pertaining to child marriages. 
 

I. CONSENSUAL SEXUAL ACTIVITY BETWEEN ADOLESCENTS  

 

The CEDAW and CRC Committees have called for the implementa-

tion of laws that prevent and punish child sexual abuse in their 

Concluding Observations to South Asian countries.20 They have not 

yet noted however that some of these laws also place restrictions on 

consensual and non-exploitative sexual activity between adolescents. 

Legal frameworks in some South Asian countries prohibit consensual 

sexual activity among adolescents. In Pakistan, for example, all sex 

outside marriage is prohibited.21 The age of consent to sex is set to 16 

years of age, and sex with a person below that age is deemed to be 

rape with or without their consent.22 At the same time, the age of crim-

inal responsibility is set to 10 years of age,23 which means that an 

adolescent could be charged and convicted of rape for consensual sex 

with another adolescent under the age of 16. Similarly, in Nepal, the 

age of consent to sex is set to 18 years, while the age of criminal  

responsibility is 10 years.24 In India, the Protection Of Children from 

Sexual Offenses Act 2012 (POCSO Act), which sets the age of  

consent to 18 years, does not recognize any distinction between con-

sensual and non-consensual sexual activity among adolescents and 

deems both subject to criminal penalties. As a result, a number of ado-

lescents have been prosecuted under the POCSO Act for consensual 

sex.25   
 

Such laws are inconsistent with the CRC Committee’s General Com-

ment No. 20, which states that non-exploitative, consensual sexual  
 



 

 

 

5 

reproductiverights.org 

 
 
 

behavior among adolescents of similar ages should not be criminal-

ized.26 The CRC Committee reaffirmed the call for decriminalization 

of adolescents who engage with one another in consensual sexual acts 

in its General Comment No. 24 on Children’s Right in Juvenile Jus-

tice.27 The CRC Committee has also called for the “recognition of 

lesser culpability” for children in the criminal justice system and has 

noted that “[e]xposure to the criminal justice system has been demon-

strated to cause harm to children, limiting their chances of becoming 

responsible adults.”28 Affirming children’s right to liberty, the CRC 

Committee has emphasized that “the scale and magnitude of children’s 

suffering in detention and confinement called for a global commitment 

to the abolition of child prisons and large care institutions, alongside 

scaled-up investment in community-based services.”29 
 

The CRC Committee has recognized that adolescence is a unique pe-

riod of significant physical, emotional and social change. Adolescents 

will explore their sexuality during this period and therefore it is  

important that they do so with comprehensive sexuality education and 

access to health services.30 Exposing adolescents to criminal  

prosecution and penalties for engaging in consensual sexual behavior 

endangers their well-being, exposing them to serious harms. It also 

puts further obstacles against their access to SRH services and infor-

mation.   

 

II. MANDATORY REPORTING OF SEXUAL ABUSE  

The CRC Committee has recommended mandatory reporting mecha-

nisms for cases of child sexual abuse.31 While it is critical for states to 

address child sexual abuse and provide effective remedies for  

survivors, it is important to ensure that mandatory reporting mecha-

nisms do not expose adolescents to criminal penalties for engaging in 

consensual sexual relationships or deter adolescents from accessing 

SRH services.  

 

Mandatory reporting procedures are likely to deter adolescents from 

seeking SRH services in contexts where laws prohibiting child sexual 

abuse do not distinguish between consensual and exploitative sexual 

activity between adolescents. For example, the POCSO Act in India 

classifies all sexual activity with persons under the age of 18 as child 

sexual abuse without any exceptions for adolescents in consensual 

sexual relations.32 The mandatory reporting requirement in the  
 

 

Exposing adolescents to  

criminal prosecution and pen-

alties for engaging in 

consensual sexual behavior 

endangers their well-being, ex-

posing them to serious harms.  
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POCSO Act requires reporting of all suspected sexual activity by mi-

nors, including consensual sexual activity by adolescents.33 Where 

laws exist to prohibit all sexual relations outside marriage – for  

example in Pakistan – mandatory reporting would expose adolescents 

to criminal prosecution and punitive measures as a consequence of 

consensual sexual activity.  

 

Mandatory reporting laws that require reporting to criminal law en-

forcement authorities can also be harmful for adolescents facing 

sexual abuse as they may compel interaction with a criminal justice 

system that does not serve the best interests of the adolescent.34  

Criminal proceedings in the absence of strong social protection ser-

vices, including counselling, shelters and reproductive health services, 

could expose the adolescent to more trauma and give rise to backlash 

from perpetrators and unwanted public exposure. This is especially the 

case in contexts where criminal proceedings are not child-friendly and 

are not accompanied with welfare services. Under the POCSO Act in 

India, any person having knowledge of the commission of a sexual of-

fence or the apprehension that a sexual offence is likely to be 

committed is required to report to the police or the Special Juvenile 

Police Unit.35 Reporting to the police under the POCSO Act “will trig-

ger a criminal justice proceeding that is likely to result in acquittal due 

to lack of adequate evidence, lack of support to the victim, or pressure 

from the accused.”36  

 

The CRC Committee has recognized the tension between the need for 

increased reporting and adolescents’ access to SRH services, and has 

recommended that reporting procedures be “accessible and child-

friendly.”37 Given the reality of the criminal justice process in countries 

in the region, however, a mandatory reporting mechanism that involves 

reporting to criminal law enforcement authorities is unlikely to be child 

or adolescent-friendly. Mandatory reporting laws must also be con-

sistent with the CRC Committee’s requirement that health care 

providers “keep confidential medical information concerning adoles-

cents, bearing in mind the basic principles of the Convention.”38 The 

CRC Committee has also noted that “[s]uch information may only be 

disclosed with the consent of the adolescent, or in the same situations 

applying to the violation of an adult’s confidentiality.”39 While the 

CEDAW Committee has not made any specific recommendations to the 

SARJAI focus countries with respect to mandatory reporting require-

ments, it has recommended that health services for adolescents respect 

their privacy and confidentiality.40  
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The confidentiality and privacy of the adolescent should be compro-

mised only to the extent that is necessary to protect the minor from 

exploitation and abuse. Mandatory reporting procedures that do not 

have such safeguards for the privacy of adolescents and are not ac-

companied with strong social protections for minors could expose 

them to further trauma rather than create opportunities for healing and 

meaningful accountability. 
 

III. CHILD MARRIAGE 

The CEDAW and CRC Committees have called for the implementa-

tion of laws that prohibit child marriage.41 They have also 

recommended that the minimum age of marriage be raised to the age 

of 18 without exceptions42 and that child marriages below the mini-

mum age be declared void.43 CEDAW and CRC Committees have also 

criticized a provision in child marriage legislation in Bangladesh that 

permits marriage of adolescents above the age of 16 in “special” cir-

cumstances with the permission of courts.44   
 

While rates of child marriage in South Asian countries remain high, 

child rights activists have noted that distinctions should be drawn be-

tween forced child marriages and self-arranged marriages entered into 

by older adolescents. Trends in South Asian countries show that older 

adolescent girls sometimes enter into marriage of their free will due to 

social and cultural constraints that prevent them from engaging in con-

sensual sexual activity outside of marriage.45 Girls often also elope 

from their homes to marry in order to escape a marriage forced on 

them by family or community members. Laws criminalizing child 

marriage are often used to target young couples marrying of their free 

will.46 Criminalizing such marriages could therefore be detrimental to 

the well-being of adolescents, especially adolescent girls, particularly 

in light of the fact that there are few protection services and financial 

support mechanisms available to young persons in these countries.47 

Having child marriages declared void ab initio i.e. invalid at the out-

set, could also give rise to legal and cultural complications for 

adolescent girls as it would entail that girls lose any economic rights 

in the marriage and expose them to further backlash from community 

members. It would also deter them from seeking access to SRH ser-

vices as it would reinforce the stigma of their sexual relationship.48   
 

 

The CRC and CEDAW  

Committees should emphasize 

that reporting of suspected 

cases of child sexual abuse 

must respect the confidential-

ity, privacy and autonomy of 

adolescents and ensure that 

the safety of the adolescent is 

never compromised.  
 



 

 

 

8 

reproductiverights.org 

  RECOMMENDATIONS  

CRC and CEDAW Committees’ Concluding Observations and rele-

vant General Comments should call on South Asian countries to  

amend or repeal laws that place adolescents at risk of criminal prose-

cution and hinder access to sexual and reproductive health and 

services. They should call on South Asian countries to establish legal 

frameworks that enable access to SRH services.   

 

I. CALL FOR DECRIMINALIZATION OF CONSENSUAL, NON- 
EXPLOITATIVE SEXUAL ACTIVITY BETWEEN ADOLESCENTS. 

 

On a number of occasions, the CRC and CEDAW Committees have 

called for the implementation of laws that prohibit child sexual abuse, 

recognizing that prevention and punishment of sexual crimes against 

children must be strengthened. However, the Committees have not so 

far emphasized that some laws prohibiting child sexual abuse do not 

distinguish between consensual sexual activity among mature adoles-

cents and coercive sexual activity between adults and minors.   

 

Prohibition of consensual sexual activity between adolescents not only 

exposes them to criminal prosecution and criminal penalties, it also 

deters them from seeking access to SRH services. Therefore, the CRC 

and CEDAW Committees should call on State parties to amend laws 

that criminalize consensual sexual activity between adolescents. They 

should call on State parties to stop criminal prosecution and incarcera-

tion of adolescents engaging in consensual sexual activity with other 

minors.   

 

Laws prohibiting child sexual abuse – such as the POCSO Act in India 

and provisions in the Pakistan Penal Code – should explicitly exempt 

adolescents who engage in consensual sexual activity with other mi-

nors. State parties should also consider introducing close-in-age 

exceptions to laws prohibiting sexual activities with minors to protect 

from prosecution adolescents whose ages are not far apart, if they en-

gage in consensual and non-exploitative sexual conduct with another.  

 

II. REPORTING MECHANISMS FOR CHILD SEXUAL ABUSE CASES 
MUST RESPECT THE BEST INTERESTS OF THE ADOLESCENT 

 

The CRC and CEDAW Committees should emphasize that reporting 

of suspected cases of child sexual abuse must respect the confidential-

ity, privacy and autonomy of adolescents and ensure that the safety of 

the adolescent is never compromised. They should call on State parties 

to ensure that mandatory reporting mechanisms are not activated  
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where adolescents have engaged in consensual sexual activity. Report-

ing protocols that expose adolescents to risk of criminal prosecution 

for consensual sexual activity or compromise their confidentiality are 

likely to deter them from seeking access to SRH services. In cases of 

sexual abuse, mandatory reporting procedures should be accompanied 

with social protection services, including counselling, shelters and 

SRH services. Reporting mechanisms that trigger criminal proceed-

ings which could expose the adolescent to backlash, without providing 

crucial protection services, will not be consistent with the best inter-

ests of the adolescent. Instead of prioritizing punitive proceedings and 

outcomes as the central objective of reporting mechanisms, State par-

ties should develop procedures that focus on the well-being and 

healing of adolescents.  

 
III. CALL ON STATE PARTIES TO ENSURE THAT LAWS PROHIBIT-

ING CHILD MARRIAGE ARE ENFORCED IN A MANNER 
CONSISTENT WITH ADOLESCENTS’ AUTONOMY 

 

Laws prohibiting child marriages should not deny adolescents their 

agency to enter into consensual sexual relationships. The Committees 

should call on State parties to take measures to address legal, social 

and cultural restrictions that prohibit adolescents from entering into 

consensual, non-exploitative relationships and compel them to enter 

into child marriage. These measures may include quality and afforda-

ble education, awareness raising campaigns as well as adolescent-

friendly protection services. Committees should also call on State par-

ties to ensure that punitive measures are not applied against 

adolescents who have entered into self-arranged marriages.  

 

In the original 2014 version, the joint General Recommendation No. 

31 of the CEDAW Committee/General Comment No. 18 of the CRC 

Committee recognized that under “exceptional circumstances” the 

marriage of a “mature, capable child below 18 years of age may be  

allowed.”49 This reflected a recognition that older adolescents may 

freely enter into self-arranged marriages and their choice should not be 

criminalized. It is therefore concerning that in 2019, the 

CRC/CEDAW Committees voted to expunge this language.  

 

 State parties must be cognizant of the harmful impact that declaring 

child marriage void ab initio could have on adolescents, particularly 

adolescent girls who have entered into such unions, by further limiting 

their access to SRH services, making them more vulnerable to family 

and community backlash and also denying them legal rights in a mar-

riage. Instead of calling on State parties to declare child marriages 

void 
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ab initio, they should require them to ensure that legal aid and other 

protections services are available to young persons, especially girls, 

who wish to escape child marriages.  
 

CONCLUSION  

Laws, cultural norms and systemic weaknesses in the criminal justice 

system continue to pose significant challenges for adolescents’ repro-

ductive health and rights in South Asia. International human rights 

standards guarantee adolescents the right to SRH services while ac-

knowledging that adolescents should not be subject to criminal 

penalties for engaging in consensual, non-exploitative sexual activity. 

The above analysis shows that the enforcement of criminal laws 

against child marriage and child sexual abuse laws that do not distin-

guish between coercive and consensual sexual activity expose 

adolescents to punitive consequences and deter them from seeking 

SRH services. The CEDAW and CRC Committees should call on 

State parties in South Asia to ensure that their legal frameworks pro-

mote development of adolescents, are consistent with their rights to 

health and privacy, and that laws enacted for the protection of adoles-

cents are enforced in a manner that is sensitive to the cultural and 

social realities of adolescents in the region.  
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