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1. Introduction

1. These written comments are submitted by thernat®nal human rights organization Center
for Reproductive Rights in support of the Initi&ien assessing the constitutionality of the Law
on Termination of Pregnancy (as published in thiecaf Gazette of the Republic of Macedonia,

no. 87/2013) [U. br. 137/2013, filed on Septemb&rZD13].

2. These comments focus on standards developedtésnational and regional human rights
bodies as well as by the World Health Organiza{ddfHO) addressing mandatory biased pre-
abortion counselling and mandatory waiting pericuirements prior to abortion. It is
respectfully submitted that these standards shaflkm the interpretation of the relevant
provisions of the Law on Termination of Pregnanay published in the Official Gazette of the
Republic of Macedonia, no. 87/2013) by the Constitial Court of the Republic of Macedonia.

2. Interest of the Center for Reproductive Rights

3. The Center for Reproductive Rights (CRR), fouhde 1992, is one of the world’s leading
legal human rights organizations in the field ofrmem’s reproductive rights. CRR’s mission is
to strive for the respect, protection and fulfilimef women’s human rights in relation to their
reproductive health and reproductive autonomy waidd. Consisting primarily of human rights
lawyers, CRR advocates for rights-promoting repotiste health laws and policies globally, and
engages in strategic litigation to advance womemsnan rights. In this capacity, the
organization has brought forth and won several dpigiiile cases on behalf of women whose
reproductive rights have been violated, such a€tirepean Court of Human Rights ca&R.

v. Poland (2011) andP. and S. v. Poland (2012) and the CEDAW Committee cag¥gne da
Slva Pimentel v. Brazil (2011) andL.C. v Peru (2011). The CRR’s expertise is also frequently
called upon by U.N. human rights bodies such asuh¢. human rights Treaty Monitoring
Bodies, the Office of the High Commissioner of Humigights, and the Human Rights Council.
The CRR has also submitted third-party intervergtionnational level cases including in a case
on the constitutionality of abortion on requestmpgted under the Slovak law, which was
decided by the Constitutional Court of the Slovap&blic in 2007.

3. International human rights and WHO standards addresing mandatory biased
counselling and mandatory waiting period prior to @ortion

4. United Nations Treaty Monitoring Bodies (UNTMBIsave repeatedly called foncreased
access to safe, legal abortion services, and wstgd parties to eliminate barriers that prevent
women from accessing these servit@e Committee on Economic, Social and Culturahiig
(ESCR Committee), in charge of monitoring the impdatation of the International Covenant
on Economic, Social, and Cultural Rights (ICESCR)d aproviding guidance for its
interpretation, has specifically noted that “[t]remlization of women’s right to health requires
the removal of all barriers interfering with accéssealth services, education and information,

! See, e.g., Committee on Economic, Social and Cultural RigEESCR Committee)zoncluding Observations:
Argentina, para. 22, U.N. Doc. E/C.12/ARG/CO/3 (2011); Corttea on the Elimination of Discrimination against
Women (CEDAW Committee)Concluding Observations: India, para. 41, U.N. Doc. CEDAWY/C/IND/CO/3 (2007);
Hungary, paras. 30-31, U.N. Doc. CEDAW/C/HUN/CO/7-8 (201BFCR CommitteeConcluding Observations:
Poland, para. 28, U.N. Doc. E/C.12/POL/CO/5 (2009); CEDA¥mmittee Concluding Observations: Poland,

para. 25U.N. Doc. CEDAW/C/POL/CO/6 (2007).



including in the area of sexual and reproductivalthe? The Human Rights Committee, which
monitors implementation of the International Covanan Civil and Political Rights (ICCPR),
has further noted that “in cases where abortiorcgaores may lawfully be performed, all
obstacles to obtaining them should be removedrid the Committee on the Elimination of
Discrimination against Women (CEDAW Committee), moring implementation of the
Convention on the Elimination of All Forms of Diguaination against Women (CEDAW), has
advised state parties to address obstacles wornerirfaccessing reproductive health services.
In addition, recognizing harmful effects of procemlubarriers such as biased mandatory
counselling and mandatory waiting periods on womertcess to safe abortidghe CEDAW
Committee has specifically urged a state party to[g]nsure access to safe abortion without
su éecting women to mandatory counselling and a méchlly unnecessary waiting period

5. The European regional bodies also support adcesafe and legal abortion services. The
Parliamentary Assembly of the Council of Europe @ has expressed concern about the
conditions the Council of Europe member states layp®sed that “restrict the effective access
to safe, affordable, acceptable and appropriatetiabcservices,” noting that waiting periods and
requirements for repeated medical consultationg lia® potential to hinder or prevent access to
safe abortion servicdsAs a result,PACE has called on member states to “guarantee
women’s effective exercise of their right of acces® a safe and legal abortion” and “lift
restrictions which hinder, dejure or de facto, access to safe abortior!.”

3.1 Mandatory and biased pre-abortion counselling regirement

6. Informed consent in the medical sphere is agg®of communication between a health care
provider and patient and is a critical elementlbfreedical procedures. It requires the patient’s
consent to be given freely and voluntarily, withdliteats or improper inducements, after the
patient has been counseled on associated rislent@itside effects, benefits and alternatives to
a medical procedure, in a manner that is underatdado her or hirfi.In the reproductive health
field, this process is central to ensuring a wormaight to be involved in medical decision-

2 ESCR CommitteeGeneral Comment No. 14: The right to the highest attainable standard of health (Art. 12), (22
Sess., 2000jn Compilation of General Comments and General Recemdiations Adopted by Human Rights
Treaty Bodies, at 78, para. 21, U.N. Doc. HRI/GERAY.9 (Vol. 1) (2008).

® Human Rights Committe€oncluding Observations: Argentina, para. 14, U.N. Doc. CCPR/CO/70/ARG (2000).
* CEDAW CommitteeGeneral Recommendation No. 24: Article 12 of the Convention (women and health), (20"
Sess., 1999)n Compilation of General Comments and General Recemaations Adopted by Human Rights
Treaty Bodies, para. 21, U.N. Doc. HRI/GEN/1/Refw®l. 11) (2008) [hereinafter CEDAW Committe&en.
Recommendation No. 24].

> CEDAW CommitteeConcluding Observations: Hungary, para. 31(c), U.N. Doc. CEDAW/C/HUN/CO/7-8
(2013).

® PACE Resolution 1607, paras. 2 & 3, Access to aatklegal abortion in Europe (2008).

"Id. paras. 7.2 & 7.4.

8 FIGO, Ethical issuesin Obstetrics and Gynecology (Oct. 2012)at 13-15available at
http://www.figo.org/files/figo-corp/English%20Ethat?6201ssues%20in%200bstetrics%20and%20Gynecolofyy.pd
Special Rapporteur on the right of everyone toethjeyment of the highest attainable standard osjgay and
mental healthRep. of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health (64™ Sess.), transmitted by Note of the Secretary-General, para. 15, U.N.

Doc A/64/272 (2009) (by Anand Grover) [hereinafs&RH (2009)].



making that concerns her healtihe WHO has indicated that in connection with gt to
informed consent, patients also have a “right mobé informed,” should they wish to abstain
from receiving medical informatiof?.

7. The provisions of the Macedonian Law on Termarabf Pregnancy (no. 87/2013) regulating
mandatory counseling are not designed to ensutewbmen have access to full, proper and
appropriate information surrounding abortion. laste as further outlined below, these
provisions are designed to deter women from exegisheir reproductive autonomy by

guestioning their decision-making capacity aboaetfdte of their pregnancies.

8. The WHO standards do not support mandatory and biged counselling on abortionThe
WHO has made clear that “[m]Jany women have madedasibn to have an abortion before
seeking care, and this decision should be respetithout subjecting a woman to mandatory
counseling.*! It has also advised that counseling should be utalry, confidential, non-
directive and [provided] by a trained persdf.lt has stressed that women making decisions
about pregnancy need to be treated with respectuaiérstanding and be provided with
information in an understandable manner, so thay tban make such decisions without
inducement, coercion or discriminatibh.

9. As such, the WHO has noted that counseling ahbattion should be non-directivéand
“healthcare providers should be trained to suppannen’s informed and voluntary decision-
making.”> The WHO has made clear that “censoring, withhadior intentionally
misrepresenting information about abortion servicas result in a lack of access to services or
delays, which increase health risks for wont€mihd “States should refrain from... intentionally
misrepresenting health-related informatidh Further, “information must be complete, accurate
and easy to understand, and be given in a wayfdh#itates a woman being able to freely give
her fully informed consent [and] respects her dight®

10. A law that imposes mandatory and biased counsellgnon women directly discriminates
on the ground of sex.The CEDAW Committee has defined direct sex discration as
“different treatment explicitly based on groundssef and gender differenceS.In General
Comment No. 20, the ESCR Committee pointed out uhédvorable treatment on the basis of
prohibited grounds can constitute direct discririoraeven when there is no comparable similar

° See SRRH (2009)supra note 8, paras. 54-60.
19 World Health Organizatio®wHO), European Consultation on the Rights of PasieDeclaration on the
Promotion of Patients’ Rights in Europe, para. BXR/HLE 121 (June 28, 1994).
1 WHO, SAFE ABORTION: TECHNICAL AND POLICY GUIDANCE FORHEALTH SYSTEMS36 (2" ed. 2012) [hereinafter
\A/HO, SAFE ABORTION (2012)].
Id.
*1d. at 68.
41d. at 36.
*1d. at 68.
%14, at 97.
Td.
4.
19 CEDAW CommitteeGeneral Recommendation No. 28: The Core Obligations of Sates Parties under (Art. 2),
(47" Sess., 2010)n Compilation of General Comments and General Recemaations Adopted by Human Rights
Treaty Bodies, para. 16, U.N. Doc. HRI/GEN/1/Refw®l. 11) (2008).



situation, such as in cases involving pregnafcyurthermore, the CEDAW Committee has
made clear that “[i]t is discriminatory for a Stgparty to refuse to legally provide for the

performance of certain reproductive health servioesvomen.?* As abortion is a health service

that solely women need, legal provisions that stthjeomen to mandatory counselling and are
designed to provide biased information on pregnaay abortion in order to prevent or deter
women from accessing abortion services constitigerichination against women. The CEDAW

Committee has recognized the discriminatory impafctmandatory counselling on women

seeking abortion by urging Hungary to “[e]nsure emscto safe abortion without subjecting
women to mandatory counselling 22”

11. Mandatory counselling on abortion constitutes gener discrimination also because it
perpetuates negative stereotypes about women'’s abéds to make rational and competent
decisions on their pregnancy. In addition, the manatory counselling, as regulated in the
Macedonian Law on Termination of Pregnancy (no. 82013), is intended to persuade
women not to terminate their pregnancies, which infact perpetuates the stereotype of
women as mothers and caretakersln its recent concluding observations to Macedotha
CEDAW Committee expressed concern “about the fdersis of stereotypes concerning the
roles and responsibilities of women and men inféneily and society, which overemphasize the
traditional role of women as mothers and wivessthadermining women'’s social status and
their educational and professional careéfsis a result, the Committee urged the state “to put
in place a comprehensive policy with proactive anstained measures, targeted at women, men,
girls and boys, to overcome stereotypical attitualesut the roles and responsibilities of women
and men in the family and in sociel%/?.”l'he provisions on mandatory and biased counséling
the 2013 Macedonian Law on Termination of Pregnasiand in direct conflict with this
recommendation.

3.2. Mandatory waiting period requirement prior to abortion

12. Studies on mandatory waiting periods priordortion have found that they inhibit women’s
access to abortion services, causing women to &bwedions later in pregnancy and increasing
the number of second-trimester abortiGhdNVhile abortion generally is an extremely safe
medical procedure, risks of complications assodialgth the procedure increase as the
pregnancy progressés.As such, the imposition of barriers that delay weors access to
abortion services, such as mandatory waiting pseripdses a risk to women'’s health. Mandatory

20 ESCR CommitteeGeneral Comment No. 20: Non-discrimination in economic, social and cultural rights (Art. 2,
para. 2, of the International Covenant on Economic, Social and Cultural Rights), in Compilation of General
Comments and General Recommendations Adopted byaHRights Treaty Bodies, para 10(a),

U.N. Doc. E/C.12/GC/20 (2009).

21 CEDAW, Gen. Recommendation No. 24, supra note 4, para. 11.

%2 CEDAW CommitteeConcluding Observations: Hungary, para. 31(c), U.N. Doc. CEDAW/C/HUN/CO/7-8
(2013).

% CEDAW CommitteeConcluding Observations: the former Yugoslav Republic of Macedonia, para. 20, U.N. Doc.
CEDAW/C/MKD/CQ/4-5 (2013).

24 d. para. 21(a).

% See WHO, SAFE ABORTION (2012),supra note 11, at 96-97; Guttmacher Institufle Impact of Sate Mandatory
Counseling and Waiting Period Laws on Abortion: A Literature Review, 15(2009),available at
http://www.guttmacher.org/pubs/MandatoryCounsefid}.

% \WHO, SA\FE ABORTION (2012),supra note 11, at 32.



waiting periods also increase the cost associatéfd accessing abortion services, as women
generally have to make at least two trips to thelthefacility.?” The added financial burden of
repeated visits to the health center has a disptiopate impact on marginalized women, as
explained below, which leads to increased heakhuities and social injustice.

13. The impact of the mandatory waiting period requirement is twofold: (i) the waiting
period itself delays the performance of the procede, and (ii) the resulting requirement
that women make two trips to the facility where theabortion will be performed unduly
hinders abortion access for women who find each i to the facility particularly
burdensome.This may includeinter alia, women who have to travel long distances to rélaeh
health facility, women who lack access to religbdmsportation, and women who have difficulty
making time to go to the facility due to, for exdmpgheir work or familial obligations. As such,
mandatory waiting periods have a disparate impact o vulnerable and marginalized
groups. The considerable increase in financial expendittinat women must make to attend the
health facility twice is particularly burdensome feomen living in rural areas and poor women
because rural women may need to travel fartheamtsts for each visit to the facility, incurring
significant transportation and other relevant cgsish as those related to childcare and/or work,
while poor or low-income women may be particuldilydened by these extra costs.

14. The WHO has explained that “mandatory waiting perbds can have the effect of
delaying care, which can jeopardize women’s abilityto access safe, legal abortion
services.” It has also made clear that “once the decision [thave an abortion] is made by
the woman, abortion should be provided as soon as possible®® and without delay>°
Anand Grover, the United Nations Special Rapporteuron the right of everyone to the
enjoyment of the highest attainable standard of phsical and mental health has reinforced
that mandatory counseling and waiting periods can rke abortion inaccessiblé; thereby
violating international human rights norms.

15. The imposition of a mandatory waiting periodwomen seeking abortion services clearly
calls into question women’s decision-making capyaaiiout their reproductive lives, insinuating
that without a mandated time to ponder their deniswvomen would fail to give proper thought
to the impact of their actions. The exclusion afhbminors and women with disabilities from the
mandatory waiting period requirement in the Macéaoh.aw on Termination of Pregnancy (no.
87/2013) elucidates this point. For both minors aadnen with disabilities — who under the law
must always seek permission from a third-partyhgeita parent or guardian) in order to access
abortion services — the decision to terminate gmaecy does not lie solely in their hands. As
such, the lawmaker is indicating that because @angplarty either weighed into or made the
decision about termination for these women, theraa need to further question the decision.

?" Frances A. Althaus, Stanley K. Henshae Effects of Mandatory Delay Laws on Abortion Patients and
Providers, 26 FAMILY PLANNING PERSPECTIVES228, 233 (1994).

Z\WHO, SAFE ABORTION (2012),supra note 11, at 96.

21d. at 36.

1d. at 64.

31 Special Rapporteur on the right of everyone toethieyment of the highest attainable standard ofsiphl and
mental healthlnterim rep. of the Special Rapporteur on the right of everyone to the enjoyment of the highest
attainable standard oh physical and mental health, transmitted by note of the Secretary-General, para. 24, U.N.
Doc. A/66/254 (Aug. 3, 2011) (by Anand Grover).



The WHO has noted that mandatory waiting periods “cemean[] women as competent
decision-makers,®? urging states to “ensure that abortion care is délered in a manner
that respects women as decision-makers” includingybeliminating waiting periods >

16. Mandatory waiting periods prior to abortion constitute discrimination against women
because they question women’s reproductive decisionaking capacity and because they
perpetuate negative gender stereotypesSubjecting women to mandatory delay of their
reproductive choices reinforces discriminatory estéypes about women’s abilities to make
rational and competent decisions about their pregiea. The discriminatory implications of
mandatory waiting periods on women’s access totamomwas recognized by the CEDAW
Committee when it urged Hungary to “[e]nsure accessafe abortion without subjecting
women to ... a medically unnecessary waiting perisdecommended by the World Health
Organization.®*

17. Additionally, the state’s differential treatmeaf abortion services reinforces the stigma that
women face for accessing sexual and reproductigthservices and for exercising their sexual
and reproductive rights. The procedural barrietached to abortion services instill a sense of
disapproval of women who follow through with thec#on to terminate a pregnancy. As such,
this creates the sense that women who terminategmn@ncy are doing something wrong — either
by finding themselves facing an unwanted pregnamdyy making the decision that they do not

want to carry the pregnancy to term. The stigmach&#d to accessing reproductive health
services perpetuates discrimination surrounding &om sexuality and deters women from

accessing reproductive health servites.

4. Conclusion

18. While the Macedonian Law on Termination of Pty (no. 87/2013) states that “[tlhe
right to terminate pregnancy can only be limitedtfee purpose of protecting the health and life
of the pregnant womar’® the measures contained therein have the oppdéitet,eseriously
jeopardizing women’s lives and health. Proceduratibrs such as mandatory waiting period
and biased counseling seriously hinder women’ssactiesafe abortion services and inhibit them
from fully exercising their fundamental rights bgrpetuating discrimination against women,
infringing upon women'’s autonomy, and exacerbatiegstigma attached to abortion.

32\WHO, SA\FE ABORTION (2012),supra note 11, at 96.

*d. at 96-97.

34 CEDAW CommitteeConcluding Observations: Hungary, para. 31(c), U.N. Doc. CEDAW/C/HUN/CO/7-8
(2013).

% See Anuradha Kumar et alGonceptualizing Abortion Stigma, 11(6) QLTURE, HEALTH & SEXUALITY 625
(2009);see also Alison Norris et al.Abortion Stigma: A Reconceptualization of Constituents, Causes,

and Conseguences, 21-3S WOMEN'SHEALTH ISSUESS49 (2011).

3 Law on Termination of Pregnancy (no. 87/2013)jot2 (2013) (Maced.).



