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Dear Committee Members:

This letter is intended to supplement the periodic report submitted by El Salvador, which
is scheduled to be reviewed by the Human Rights Committee (the Committee) during its
78" session. The Center for Reproductive Rights (the Center), an independent non-
governmental organization, hopes to further the work of the Committee by providing
independent information concerning the rights protected in the International Covenant on
Civil and Political Rights (ICCPR). This letter highlights several areas of concern related
to the status of women’s reproductive and sexual health and rights in El Salvador and
focuses specifically on discriminatory or inadequate laws and policies.

Because reproductive rights are fundamental to women’s health and equality, States
Parties’ commitment to ensuring them should receive serious attention. Further,
women’s reproductive health and rights receive broad protection under the ICCPR. In its
elaboration of equality of rights between men and women in General Comment 28, the
Committee directs States Parties to report on laws as well as government or private action
that interferes with women’s equal enjoyment of the right to privacy in the area of
reproductive health.! The Committee asks States Parties to eliminate any interference in
the exercise of this right.> Women’s lack of access to health services, and particularly
reproductive health services, has been identified by the Committee as a violation of
Article 3, which guarantees the right of equality of men and women.”

We wish to bring to the Committee’s attention the following issues of concern, which
directly affect the reproductive health and lives of women in El Salvador:

A. The Right to Reproductive Health Care, including Family Planning and Safe
and Legal Abortion Services (Articles 3, 6, 23, and 26 of the ICCPR)

The ICCPR’s guarantee of the right to life in Article 6 requires governments to take
“positive measures” aimed at preserving life.* Such measures should respond to the
needs of both women and men, in keeping with Articles 3 and 26, which guarantee the



right to equal enjoyment of the rights in the Covenant and equality before the law.’
Because reproductive health care is an essential condition for women’s survival, these
provisions collectively give rise to a governmental duty to ensure the full range of
reproductive health services, including the means of preventing unwanted pregnancy, as
well as safe abortion. As the Committee noted in General Comment 28, when reporting
on compliance with the duty to fulfill the right to life, “States parties should give
information on any measures taken by the State to help women prevent unwanted
pregnancies, and to ensure that they do not have to undergo life-threatening clandestine
abortions.”

The Committee has found possible violations of the ICCPR where women have difficulty
accessing contraceptive methods to prevent unwanted pregnancies.’ It has recognized
that women’s lack of access to contraceptives, including their high cost, is
discriminatory.® The Committee has further called upon States to take measures “to
ensure that women do not risk life because of restrictive legal provisions on abortion,”
i.e. being forced to seek abortions under clandestine, unsafe conditions.” In this regard,
the Committee has recommended liberalization of laws that criminalize abortion."

1. Family Planning

Sixty percent of women between the ages of 15 and 49 living in unions use contraception,
with fifty-four percent using a modern contraceptive method. ' However, in a 1998
survey, which included divorced and single women, only 38% of all women aged 15-49
used contraceptives.12 Rural, low-income, and less-educated women still have reduced
access to con‘[raception.13

Surveys also show that El Salvador has a high rate of unplanned and unwanted
pregnancies.'* Furthermore, there are many women who wish to postpone motherhood
and control the spacing of their children but have limited access to contraceptive
methods.'> Women’s ability to control their fertility may be further limited by the
prevalence of powerful religious influences and male chauvinist behavior patterns that
surround the issue of family planning, especially in rural areas.'® Access to family
planning information and methods is even more vital in El Salvador’s environment of
highly restrictive abortion laws, where an unplanned or unwanted pregnancy can expose
a woman to the myriad risks that accompany clandestine and unsafe abortion. In this
context, the government should ensure access to family planning information and
services in a non-discriminatory manner, and pay special attention to the needs of rural,
low-income, less-educated, and adolescent women.

2. Abortion

Contrary to the Committee’s recommendations and the global trend toward liberalizing
abortion laws, El Salvador has enacted one of the most restrictive abortion laws in the
world."” The new Penal Code, which came into effect in April 1998, eliminated the legal
grounds that had previously permitted abortion under limited circumstances — such as in
cases of rape or danger to the pregnant woman’s health — thereby prohibiting abortion
altogether.'® As part of the tendency to restrict women’s access to legal abortion, Article



1 of the Constitution was amended in January 1999 to protect the right to life from the
moment of conception."’

Abortions performed in high-risk conditions are the second highest cause of maternal
mortality in El Salvador,”® where the maternal mortality rate is one of the highest in the
region: 300 maternal deaths per 100,000 live births for the period from 1990 to 1997.!
Statistics from the Ministry of Public Health and Social Assistance (MSPAS), which
monitors the number of hospital admissions due to abortion in the health centers under its
jurisdiction, show that, in 1998, the MSPAS recorded 7,346 abortion-related hospital
admissions nationwide,22 and 3,766 such admissions in the first half of 1999.% However,
these figures can only be seen as an indication of the prevalence of abortion and do not
reveal the full extent of the practice of clandestine abortion in El Salvador because of
inconsistent record keeping.** Furthermore, women generally avoid going to the hospital
when they suffer complications from an unsafe abortion because they fear being reported
to the authorities.”

The country’s restrictive abortion laws are particularly harsh for low-income women who
cannot afford a costly abortion under safe conditions in El Salvador or abroad. Poorer
women are forced to have clandestine abortions, often at the hands of untrained
practitioners, who may exploit their vulnerability.*® In a context in which abortion is
illegal and society condemns it, health care providers’ response to complications arising
from clandestine abortions is discriminatory, accusatory, and guilt-inducing. Despite
legal and professional norms upholding patients’ rights to confidentiality in accessing
medical treatment, many complaints of abortion are made by public and private
hospitals.”’

National and international NGOs and prominent attorneys have been collaborating on an
appeal urging legal reform to permit therapeutic abortion.*®

3. HIV/AIDS

The number of people living with HIV/AIDS in El Salvador has risen consistently since
the first AIDS cases were reported in 1984. UNAIDS estimates that 24,000 people were
living with HIV/AIDS at the end of 2001, while 2,100 adults and children died of AIDS
in the same year.” For cases analyzed through 1999, heterosexual intercourse was the
most frequent means of transmission (77.2%),”° and there is a trend towards the
“feminization” of the rate of infection reflecting broad societal discrimination and the
lack of specific services especially for women.

In October 2002, the Legislative Assembly removed a 2001 legal provision requiring job
applicants to take HIV tests, in response to concern that mandatory testing encouraged
discrimination against infected persons and hindered their ability to find employment.31
However, despite these improvements, there is evidence that HIV-positive persons
continue to be discriminated against both professionally and socially and that mandatory
HIV testing continues in certain contexts.>



4. Adolescent Reproductive Health

Adolescents are a particularly vulnerable segment of El Salvador’s population.
Adolescents have been hit particularly hard by the HIV/AIDS epidemic,*® and El
Salvador’s teenage pregnancy rate is one of the highest in Latin America.** In fact, 20%
of all births are to women under 20, and 41.6% of women have already had their first
child before the age of 20. The low rate of contraceptive use among adolescents is also
noteworthy; only 4.4% of women between the ages of 15 and 24 used contraceptives
during their first sexual relations.” Forty-eight percent of births to adolescent mothers
were unplanned.*®

In 1998, MSPAS established the Regulations on Health Care for Adolescents (RHCA).
Objectives included care for high-risk groups like pregnant adolescents, those at risk of
contracting STIs, including HIV/AIDS, and adolescent victims of violence. In addition,
the regulations include guidelines for the provision of different types of contraceptives
according to the situation of the particular adolescent.”” Despite these improvements,
adolescents still face discrimination and have limited access to reliable information and
high quality care.*®

B. Violence Against Women and Girls and Sexual Harassment
(Articles 3,6 & 7)

Article 7 of the ICCPR states that no one shall be subjected to torture, inhuman or
degrading treatment, or punishment. Article 6 ensures the individual’s right to life. Both
of these rights are violated when women have no protection from rape and domestic
violence. Article 3, which provides for the equal enjoyment by both sexes of the
Covenant’s rights, is violated where governments fail to enact and enforce laws
protecting women'’s physical safety and integrity.

The Committee has urged States to promulgate laws providing effective protection
against rape, sex abuse, and violence against women.>> The Committee’s numerous
comments to States Parties on domestic violence* reinforce state responsibility by
placing a strong emphasis on the need for legislation to criminalize this violence.”' The
Committee has further commented that acts of discrimination, such as sexual harassment
in the workplace, should “be an offence punishable by law.”*

1. Domestic and Sexual Violence

While laws are in place that criminalize domestic and sexual violence, they are
undermined by lack of implementation and an inadequate government response.
Domestic violence is addressed in two legal instruments, the Law Against Domestic
Violence (LVI), passed in November 1996, and the Penal Code, which came into effect
in 1998 and defines the crime of domestic violence in Article 200.* The LVI establishes
the state’s obligation to prevent, punish, and eradicate domestic violence.



Despite these efforts, domestic violence remains a serious and often deadly threat for the
women of El Salvador. The Institute for the Advancement of Women (ISDEMU)
received reports of 3,725 domestic violence cases in 2002 and 3,423 cases in 2001.*
According to statistics compiled from media reports by the women’s NGO Instituto de
Estudios de la Mujer “Norma Virginia Guirola de Herrera” (CEMUIJER), 238 women
died at the hands of intimate partners in 2002.* Between January 1 and 29, 2003, eight
women were killed by intimate partners.*®

Sexual violence also blights the lives of many women and children in El Salvador despite
efforts to improve support services and legal remedies for its victims. As a result of
Criminal Code reforms in 2001, a victim’s pardon can no longer nullify a rape charge.47
Spousal rape is not addressed in the law but if the actions meet the Criminal Code’s
definition of rape, it can be considered a crime.*®

As with domestic violence, the underreporting of sexual violence makes it difficult to
assess the true magnitude of the problem. In 2001, the ISDEMU received 386 cases of
sexual aggression and 451 cases in 2002.*° These alarming statistics do not reflect the full
scope of the problem, as incidents of domestic and sexual violence are underreported for
a host of reasons including societal and cultural pressures against the victim; authorities’
poor response to victims; and doubt that reporting will actually yield a beneficial result.>

2. Sexual Harassment and Pregnancy Discrimination

Disturbing reports of sexual harassment and pregnancy discrimination within the
National Civilian Police (PNC) raise concerns about whether the institution is protecting
the rights of women, both in the force and society at large. According to a 2000 survey
conducted by CEMUIJER, sexual harassment was pervasive, with almost 60 percent of
female sergeants reporting that they had been victims of violence within the police
force.”’ In addition, independent observers have reported that the expedited disciplinary
procedures, which are intended to rid the PNC of wrongdoers, have been used by some
supervisors to remove pregnant employees who are innocent of any crime.”

The measures taken by the government to remedy sexist practices within the PNC seem
more likely to invite discrimination against pregnant women than to alleviate it. Pregnant
women are required to wear formal maternity clothing from the third month of pregnancy
on; are relegated to administrative positions; and can only work specified and limited
hours.™ Chiefs of police units are required to help ensure that pregnant women under
their command have a monthly obstetrical exam,’* which violates women’s privacy and
suggests that women’s pregnancies are being closely monitored.

Within El Salvador’s Export Processing Zones (EPZs), the International Confederation of
Trade Unions has reported cases of sexual harassment, and mandatory pregnancy tests as
a prerequisite for hiring along with dismissals of workers who later become pregnant.>

The Committee should consider addressing the following questions to the Government of
El Salvador:



1) What steps are being taken to address the high level of maternal mortality in El
Salvador? What is being done to address the barriers that women face in accessing full
and affordable reproductive health and family planning services?

2) What measures are being taken to address the issue of unsafe and illegal abortion, one
of the primary causes of maternal mortality? What governmental efforts exist to ensure
post-abortion care for complications as well as for reproductive health counseling? What
measures are being taken to ensure that women who develop complications are not
doubly victimized by both the health care and the criminal justice system?

3) Since abortion is illegal even in cases of rape and incest, are suitable measures being
taken to ensure that victims of sexual violence have access to emergency contraception?
Is the government responding to the concerns of those who seek to reinstate the
exceptions for therapeutic abortion?

4) How successful are government efforts to ensure that all persons living with
HIV/AIDS have access to comprehensive medical services? Is the government suitably
addressing the problem of the “feminization” of HIV/AIDS? Are the measures that have
been taken to combat discrimination against persons living with HIV/AIDS efficacious
and are they being suitably implemented and enforced? What additional legal protections
should be provided for those living with HIV/AIDS?

5) How successful have government programs been in ensuring that adolescents have
access to reproductive health services, and what efforts have been made to ensure that
adolescents’ rights to privacy and confidentiality are respected when seeking such
services? Are the needs of adolescents in rural areas being adequately addressed?

6) What governmental efforts have been made to enforce the state’s policies and address
the continuing problem of impunity with respect to sexual and domestic violence against
women? Are there plans to increase the number of shelters for women faced with
violence within the family? What efforts are being made to create adequate institutional
infrastructures that conduct proper investigations for sexual crimes?

Finally, we will be providing the following supporting documentation for the
Committee’s reference:

¢ Persecuted: Political Process and Abortion Legislation in El Salvador: A Human
Rights Analysis (Center for Reproductive Rights, ed. 2001).

¢ The El Salvador chapter in Women of the World: Laws and Policies Affecting Their
Reproductive Lives, Latin America and the Caribbean, (Center for Reproductive Rights
and DEMUS, Estudio para La Defensa de los Derechos de la Mujer, 1997)

¢ The El Salvador Chapter in Women of the World: Laws and Policies Affecting Their
Reproductive Lives, Latin America and the Caribbean, Progress Report 2000 (Center for



Reproductive Rights and DEMUS, Estudio para La Defensa de los Derechos de la Mujer,
2000)

There remains a significant gap between the provisions of the International Covenant on
Civil and Political Rights and the reality of women’s reproductive health and lives. We
appreciate the active interest that the Committee has taken in the reproductive health and
rights of women in the past, stressing the need for governments to take steps to ensure the
realization of these rights.

We hope that this information is useful during the Committee’s review of the government
of El Salvador’s compliance with the ICCPR. If you have any questions, or would like
further information, please do not hesitate to contact us.

Very truly yours,
Luisa Cabal Laura Katzive
Legal Adviser for Latin America Legal Adviser for Global Projects

and the Caribbean
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