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|. INTRODUCTION

Conflict and crisis have dire consequences on women and girls’ sexual

and reproductive health and rights (SRHR). Women and girls affected

by conflict! often have limited access to reproductive health care and are
particularly vulnerable to sexual violence, human trafficking, and forced
marriage.? In addition to being serious human rights violations, these abuses
contribute to unintended pregnancies, and in turn can lead to high rates
of unsafe abortion and maternal mortality.® As such, access to sexual and
reproductive health information and services is critical in these settings,
but disintegrating health systems, unsafe environments, prohibitive costs,
lack of information and decision-making power, and fear of further violence
for seeking out care all make it difficult for women and girls to access the
necessary information and services.*

While the provision of sexual and reproductive health services for women
and girls affected by conflict has improved in recent years, there remain
significant gaps in the comprehensive and systematic delivery of these
services.® Lack of access to services such as obstetric, prenatal, and post-
natal care; contraceptive information and services, including emergency
contraception; and safe abortion and post-abortion care, especially for

Ensuring the provision of sexual and reproductive

health information and services is central to an effective
humanitarian response and to fulfilling fundamental human
rights and humanitarian law obligations.

survivors of rape and sexual violence, negatively impact the health and

lives of women and girls. Ensuring the provision of sexual and reproductive
health information and services and accountability for sexual violence in
these settings is central not only to an effective humanitarian response but
also to fulfilling fundamental human rights and humanitarian law obligations.
International jurisprudence, state practice, and academic literature have
consistently affirmed that state obligations under international human

rights law (IHRL) apply even during situations of armed conflict, operating
complementarily to international humanitarian law (IHL) obligations.®
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This briefing paper analyzes existing legal standards and principles relevant to
protecting the sexual and reproductive health and rights of women and girls
affected by conflict.” It provides an overview of reproductive rights violations
often experienced by women and girls in these settings, including increased
maternal mortality, lack of access to contraception, lack of access to safe
abortion, and sexual and gender-based violence (SGBV), and concomitant
state obligations to address these violations. It focuses on international human
rights law and international humanitarian law but also provides brief analyses
of other relevant legal regimes as well as key human rights principles relevant
to humanitarian actors and other stakeholders. While recognizing that state
practice and implementation in conflict and displacement settings often falls
far short of these standards, this paper aims in part to raise awareness of

the existence and nature of legal obligations and principles with the hope of
contributing to their increased operationalization.

This briefing paper is intended to be a resource for advocates, humanitarian
agencies and aid workers, service providers, policy-makers, and other key
stakeholders working on the health and rights of women and girls affected
by conflict to ensure that policies and programs reflect and prioritize human
rights obligations and principles.
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Il. IMPACT OF CONFLICT ON WOMEN AND GIRLS’

SEXUAL AND REPRODUCTIVE HEALTH AND RIGHTS

According to the United Nations High Commissioner for Refugees
(UNHCR), there are more than 65 million forcibly displaced people
throughout the world, 12.4 million of whom were newly displaced due

to conflict or persecution in 2015.8 The United Nations Population Fund
(UNFPA) estimated that 26 million women and girls of reproductive age
were in need of humanitarian assistance in 2015.° Women and girls
affected by conflict include civilians and combatants in situations of armed
conflict,! internally displaced persons (IDPs), and refugees or asylum-
seekers in neighboring or third countries in settings ranging from refugee
camps or informal camps to urban and rural settings or in transit.

women and girls
of reproductive age
were in need of Q

humanitarian

million assistance in 2015

Armed conflict has significant impacts on the lives of all individuals

and particularly women and girls. In addition to the insecurity and risk

of physical injury due to combat, armed conflict causes a breakdown

of social networks and infrastructure, often leading to displacement or
disruption in access to basic services and livelihoods.'* Moreover, conflict
tends to exacerbate existing patterns and structures of discrimination and
inequalities,'? and further undermines access to healthcare, housing,
water, sanitation, education, and employment for women and girls in these
settings.'® In addition, women and girls are particularly at risk of sexual
violence and exploitation in conflict and displacement settings.'* Access to
obstetric and antenatal care for pregnant women; access to contraceptive
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information and services, including emergency contraception; and access to
safe abortion and post-abortion care, especially for survivors of sexual and
gender-based violence, are among the most pressing issues facing women
affected by conflict.'®

Maternal mortality ratios (MMRs) in countries affected

by conflict remain high and have been shown to increase
during periods of conflict. Syria's MMR has increased from
49 to 68 per 100,000 live births since the start of the
conflict in 2011."

While there continues to be a need for more reliable data on maternal
mortality in conflict and displacement settings, there is little doubt that
conflict exacerbates maternal mortality.!® In 2015, a United Nations (UN)
inter-agency report found that in countries designated as fragile states,
which include conflict-affected settings, the estimated lifetime risk of
maternal mortality is 1 in 54, as compared to 1 in 180 global lifetime risk.!”
Moreover, maternal mortality ratios (MMRSs) in countries affected by conflict
remain high and have been shown to increase during periods of conflict.
The Central African Republic has an MMR of 882 per 100,000 live births,
which reflects improvement over the past 15 years but a slight increase
since the start of the most recent period of unrest in 2013.!8 Similarly,
Syria’'s MMR has increased from 49 to 68 per 100,000 live births since
the start of the conflict in 2011.1° Studies have found that MMRs among
refugees receiving humanitarian aid tend to be lower than among the host
population or country of origin, but that delays in seeking and receiving
care are among the most significant factors in maternal deaths®® — factors
that are likely exacerbated for asylum seekers in transit.?! A recent study
conducted among Syrian refugee women in Lebanon found that many
women experienced or perceived challenges in accessing reproductive
health services, primarily due to costs, distance or transport to facilities,
or fear of mistreatment, with more than 35% reporting problems during
pregnancy or complications during labor, delivery, or abortion.??
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— Cecilia Chami, Programs Director,
Lebanon Family Planning Association for
Development & Family Empowerment
(LFPADE) — Lebanon



Access to contraceptives is fundamental to women’s ability to exercise the
right to decide freely and responsibly the number and spacing of children
and is a key intervention for preventing maternal mortality. This access

is even more important in conflict and displacement settings, given the
increased risks related to pregnancy and delivery due to the unavailability

or inaccessibility of maternal health services in these settings. However,
according to a global evaluation of the Inter-Agency Working Group on
Reproductive Health in Crises (IAWG), the provision of contraception,
particularly long-acting methods and emergency contraception, continues to
lag behind in reproductive health services in emergencies.?®> Among Syrian
refugees in Lebanon, for example, one study found that only 34.5% were
using a family planning method, as compared to 58.3% in pre-conflict Syria.?*
The U.S. Centers for Disease Control and Prevention report that only 1 in 3
Syrian women of reproductive age in the Zaatari refugee camp in Jordan are
aware of available birth control options.?® Actual or perceived requirements of
third-party authorization also hinder access to contraceptives.?®

Globally, unsafe abortion accounts for between 8-18% of maternal deaths,
almost all of which occur in developing countries.?” While there continues to
be a lack of reliable data on unsafe abortion in humanitarian settings, the
need for safe abortion services likely increases in these settings.?®

Access to contraceptives is fundamental to women's ability

to exercise the right to decide freely and responsibly the
number and spacing of children and is a key intervention
for preventing maternal mortality.

Women and girls affected by conflict may face increased risks of
unintended pregnancy and unsafe abortion, due in part to lack of or
interrupted access to contraceptives and increased risks of sexual
violence and child, early, and forced marriage.?® However, IAWG'’s global
evaluation shows little improvement in the availability of safe abortion care
in humanitarian settings.° For example, more than 200 women and girls
rescued by the Nigerian Army from Boko Haram in 2015 were reported to
have been pregnant as a result of serial rape or forced marriage; none were
offered access to safe abortion, leading some of them to seek out illegal,
unsafe abortions.3!
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Finally, women and girls affected by conflict face an increased risk of
gender-based violence, including sexual violence and child, early, and
forced marriage.®? Sexual violence occurs within all conflict-affected
settings, including war or conflict, during displacement, and in transit or
refugee settings and is perpetrated by state actors, non-state actor groups,
and private individuals.3® Moreover, in some conflict settings, sexual violence
is used as a tactic of war.®* Non-state actor groups, such as the Islamic
State, as well as state security forces in Syria have used sexual violence as a
tactic of war and repression.3® In some conflict settings, armed groups have
created systems of forced marriage and sexual slavery.¢

More than 200 women and girls rescued by the Nigerian
Army from Boko Haram in 2015 were reported to have been
pregnant as a result of serial rape or forced marriage; none
were offered access to safe ahortion.'

In Nigeria, systematic sexual and gender-based violence has been a well-
documented feature of Boko Haram’s treatment of the women and girls it
abducts, but data on the scope and extent of this violence remains difficult
to obtain.3” More reliable and comprehensive data on sexual violence in
conflict and displacement settings is necessary,® though it continues

to be difficult to collect due to stigma and other barriers associated with
reporting these violations.3® There is also a growing body of evidence to
suggest rising rates of child, early, and forced marriage in conflict-affected
settings due to a lack of economic resources and because families perceive
marriage as a way to protect girls from other forms of violence, including
sexual violence, the risk of which increases in these settings.*® According to
UNICEF, the rate of child marriage among Syrian refugee girls in Jordan rose
to 32% in 2014, compared to an average of 13% in Syria before the war.*!

In addition to lacking access to health services, survivors of sexual violence
and those denied access to sexual and reproductive healthcare are rarely
able to seek justice and remedies for the violations they have endured.
Disintegrating judicial systems in conflict and displacement settings,
discrimination against refugee populations in host countries, fear of reprisals
against their families or themselves, and the stigma associated with sexual
violence all prevent women and girls from reporting sexual violence and
seeking justice and accountability.
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[1l. INTERNATIONAL LEGAL FRAMEWORKS

The rights of women and girls affected by conflict are protected by

multiple, complementary bodies of international law, including international
humanitarian law (IHL), international human rights law (IHRL), international
criminal law, and refugee law. Developed to regulate and limit the effects

of armed conflict, IHL applies only to situations of armed conflict* but it
does not allow for derogation and its minimum standards are binding on all
parties to a conflict (including non-state armed groups).** While IHL does
not explicitly address women’s reproductive health in any detail or depth, this
body of law contains important obligations with respect to medical treatment
as well as the treatment of women, and particularly pregnant women.*
IHRL, on the other hand, has developed detailed and extensive guidance
for states with respect to sexual and reproductive health and rights*® and
complements and reinforces IHL obligations in situations of armed conflict.*6
Despite differences in scope and approach, IHL and IHRL share some of
the same aims; notably, both aim to protect dignity, life, and health and both
prohibit discrimination and torture or cruel treatment.*” Moreover, where

IHL obligations are not spelled out in detail, IHRL and the interpretation of
human rights bodies can help clarify analogous principles found in both
bodies of law.*® Human rights bodies have made clear that, with only some
limited exceptions, a state’s obligations extend to all individuals in its territory
or under its effective control,*® including refugees and asylum-seekers within
its territory.5° Although IHRL is generally thought to apply only to states (as
distinct from IHL which applies to all parties to a conflict, including non-state
actors), this view may be evolving.®* This Part begins by setting out SRHR-
related obligations under IHRL, then discusses complementary obligations
under IHL, international criminal law, and refugee law.

International Human Rights Law

International legal and political bodies, including the International Court of
Justice, have affirmed that fundamental human rights obligations, including
economic, social, and cultural rights, continue to apply even during
situations of armed conflict.>? Although IHRL permits states to derogate from
certain civil and political rights in times of armed conflict and to limit certain
obligations with respect to economic, social, and cultural rights depending
on resource availability,>® human rights treaty bodies have emphasized that
such derogations are subject to strict conditions and that certain minimum
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core obligations are non-derogable.>* Even where derogations are permitted,
the measures taken cannot involve discrimination based solely on prohibited
grounds, including sex.%®

Sexual and reproductive health and rights are central to the realization of
fundamental human rights, including the rights to life, health, freedom from
torture and ill-treatment, privacy, education, and non-discrimination, among
others; at the same time, SRHR are grounded in and draw their meaning
from fundamental human rights.>¢ Human rights bodies consistently have
emphasized that states’ obligations to guarantee SRHR require not only
ensuring women and girls have access to comprehensive reproductive health
information and services but also taking affirmative measures to improve
reproductive health outcomes and to ensure that women and girls have

the opportunity to make fully informed decisions about their sexuality and
reproduction, free from violence, discrimination, and coercion.

Fundamental human rights obligations, including economic,

social, and cultural rights, continue to apply even during
situations of armed conflict."

As with other fundamental human rights obligations, obligations related to
SRHR continue to apply in situations of armed conflict and displacement.
The Committee on Economic, Social, and Cultural Rights (CESCR) interprets
the right to sexual and reproductive health as including “the right to make
free and responsible decisions and choices, free of violence, coercion

and discrimination, over matters concerning one’s body and sexual and
reproductive health” as well as “unhindered access to a whole range of
health facilities, goods, services and information, which ensure all people
full enjoyment of the right to sexual and reproductive health under article

12 of the Covenant.”®” Noting that the Covenant’s obligations continue to
apply in situations of armed conflict, CESCR has recommended that states
increase efforts to ensure sexual and reproductive health services for
populations affected by conflict or displacement.>® Minimum core obligations
are obligations with which states are required to comply at all times; those
related to the right to health include ensuring non-discriminatory, universal,
and equitable access to sexual and reproductive health services and
information, particularly for women and marginalized groups; providing
essential medicines; and ensuring access to remedies for violations of
SRHR.%® Comparable to other non-derogable minimum core obligations is
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the obligation to “ensure reproductive, maternal (pre-natal as well as post-
natal) and child health care.”®°

The CEDAW Committee has found that the failure to provide services
that only women require to meet their reproductive health needs is a
form of discrimination®! and has emphasized that state obligations under
the Convention “are non-derogable and continue to apply during conflict
situations.”®? For women and girls affected by conflict, the CEDAW
Committee has recommended that state parties

[e]nsure that sexual and reproductive health care includes access to sexual and
reproductive health and rights information; psychosocial support; family planning
services, including emergency contraception; maternal health services, including
antenatal care, skilled delivery services, prevention of vertical transmission and
emergency obstetric care; safe abortion services; post-abortion care; prevention and
treatment of HIV/AIDS and other sexually transmitted infections, including post-exposure
prophylaxis; and care to treat injuries such as fistula arising from sexual violence,
complications of delivery or other reproductive health complications, among others.®?

In addition to human rights treaty bodies, the UN Security Council has
passed several resolutions in the past 15 years relating to women and
armed conflict. Specifically, with regard to SRHR in conflict settings, the
Security Council has urged “United Nations entities and donors to provide
non-discriminatory and comprehensive health services, including sexual
and reproductive health” to survivors of sexual violence.®* The political body
also noted “the need for access to the full range of sexual and reproductive
health services, including regarding pregnancies resulting from rape, without
discrimination” for women affected by armed conflict.®® In addition to these
specific references to SRHR, these resolutions affirm the applicability of
states’ human rights obligations in situations of armed conflict.

The following discussion highlights key human rights obligations related to
specific SRHR violations described in Part Il.

I. Maternal Health

International human rights law obligates states to ensure that women can
survive pregnancy and childbirth, including by ensuring their access to
adequate pre- and post-natal care, emergency obstetric services, and
skilled birth attendants.®® Human rights bodies have provided detailed
guidance on women and girls’ right to maternal health care, which
encompasses the full range of services in connection with pregnancy and
the post-natal period and the ability to access these services free from
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discrimination, coercion, and violence.®” These bodies have called on

states to address the social and other determinants of health, including the
effects of conflict, to enable women and girls to access the maternal health
services they need.®® The CEDAW Committee has recognized that the failure
to provide women with quality maternal health services violates the rights

to equality and non-discrimination, as these are services that only women
need.®® Treaty bodies have linked high rates of maternal mortality to lack

of access to reproductive health services, including contraception; unsafe
abortion; adolescent pregnancy; and child marriage.”®

In conflict-affected settings, the CEDAW Committee has explicitly called on
states to ensure access to “maternal health services, including antenatal
care, skilled delivery services, prevention of vertical transmission and
emergency obstetric care . . . complications of delivery or other reproductive
health complications, among others.”’! The Committee has interpreted the
Convention to require “women seeking asylum and women refugees be
granted, without discrimination, the right to . . . health care and other support,
... appropriate to their particular needs as women.”’? In its recommendations
to specific states, the CEDAW Committee has noted with concern the effects
of armed conflict on SRHR and maternal mortality, in particular, calling

on states affected by conflict to “accord priority to the provision of sexual

and reproductive health services.””? The CEDAW Committee also raised
concerns about the restrictions imposed by the Syrian government that

have forced women to give birth in unsafe conditions and recommended

that the state “prioritize access to maternal health care services, including
skilled delivery services for pregnant women irrespective of their area of
residence.””* As noted above, CESCR considers the obligation to ensure
reproductive and maternal health care to be comparable to a minimum core
obligation with which states must comply at all times.”® In the context of a
military occupation, CESCR has recommended “disciplinary action against
checkpoint officials who are found responsible for unattended roadside births,
miscarriages, and maternal deaths resulting from delays at checkpoints” and
urgent measures to ensure “unrestricted access to adequate prenatal, natal
and post-natal medical care.””®

ii. Contraception/Emergency Contraception

International human rights treaty bodies have found that all individuals,
including adolescents and youth, have the right to access contraceptive
information and services as a means of preventing pregnancy and sexually
transmitted infections.”” All individuals have the right “to decide freely and
responsibly on the number, spacing and timing of their children,” which
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includes the “right to be informed and to have access to safe, effective,
affordable and acceptable methods of family planning.””® States must
ensure that contraceptives are affordable’® and that a comprehensive range
of good quality, modern, efficient contraceptives are available, including
emergency contraception, as part of their core obligation under the right to
health.8% Access to contraceptives must not be hindered by legal restrictions
or third party authorization requirements.® Treaty bodies have called on
states not only to ensure access to contraceptive information and services
but also to ensure positive contraception-related health outcomes for
women and girls.®? Restrictions on access to emergency contraception, in
particular, may violate a number of rights, including the rights to health,
non-discrimination, gender equality, and freedom from ill-treatment,®3
particularly for victims of violence, including adolescents.®*

The CEDAW Committee has recognized that women often experience
increased sexual violence in conflict, “which require[s] specific protective
and punitive measures,”®® and has explicitly called on states to ensure
access to contraception, including emergency contraception, in conflict-
affected settings.8® Though not legally binding, the ICPD Programme

of Action remains an influential political document, and in it states
committed to provide refugees with access to health services, “including
family planning.”®” The UN Secretary General has called for humanitarian
responses to include access to safe emergency contraception for
pregnancies resulting from rape.® Although specific language related to
access to contraception in conflict-affected settings has been limited to
date, human rights and political bodies have consistently affirmed the need
to ensure that women and girls affected by conflict have access to the full
range of sexual and reproductive health services and information,®® which
includes access to contraception.

jii. Abortion

International human rights treaty bodies and experts have consistently
found that denying access to abortion or imposing barriers to access
undermines women’s reproductive autonomy and violates the rights to

life, health, privacy, equality, and freedom from torture or ill-treatment. At
minimum, states must ensure that abortion is both legal and accessible
when a woman'’s life or health is at risk, in cases of rape and incest, and in
cases of severe or fatal fetal anomalies®® and provide humane, quality post-
abortion care to women, regardless of whether abortion is legal.’* Human
rights bodies have urged states to interpret exceptions to restrictive abortion
laws broadly to consider, for example, mental health conditions as a threat
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to women’s health,®? as per the World Health Organization’s definition

of health.”® The Committee on the Rights of the Child (CRC Committee)
has called on states to decriminalize abortion to ensure that adolescent
girls have access to safe abortion and post-abortion services, affirming
adolescents’ autonomy and decision-making in the context of their SRHR.*

The Committee Against Torture (CAT Committee) and Human Rights
Committee have found that, in certain circumstances, denial of access to
abortion services can lead to physical or mental suffering that amounts to
ill-treatment.?® The CAT Committee has expressed concern that complete
bans on abortion may constitute torture or ill-treatment.®® The CAT
Committee also has urged states to ensure access to abortion for women
whose health or life is at risk, who are the victims of sexual violence, or who
are carrying a nonviable fetus — circumstances where a pregnancy may
cause a women severe physical or mental suffering.®” Similarly, the Human
Rights Committee has found that the denial of access to abortion services
can lead to physical or mental suffering amounting to torture or ill-treatment
in certain circumstances.®® Recently, the Human Rights Committee

found that by criminalizing abortion and hence denying the petitioner an
abortion, the state had violated her right to freedom from cruel, inhuman,
or degrading treatment.®® At the regional level, decisions from the European
Court of Human Rights have underscored state obligations to ensure access
in contexts where abortion is legal,'®® and the Maputo Protocol obligates
states to ensure safe abortion “in cases of sexual assault, rape, incest, and
where the continued pregnancy endangers the mental and physical health
of the mother or the life of the mother or the foetus.”!

In its general recommendation on women in conflict, the CEDAW Committee
urges states to “[elnsure that sexual and reproductive health care includes
access to... safe abortion services” and post-abortion care.!*> Human
rights treaty bodies have raised concerns, in particular, about women raped
in armed conflict and have found that the denial of safe abortion care to
survivors of rape in armed conflict violates the rights to health and privacy
and could amount to a violation of the prohibition on ill-treatment.’®® In its
recommendations to Syria, the CEDAW Committee urged the state to
“[e]xpand the grounds on which abortion is permitted to include, in
particular, cases of rape, and prepare guidelines on post-abortion care to
ensure that women who are pregnant as a result of rape have free access
to safe abortion services.”*** Non-derogable minimum core obligations
related to sexual and reproductive health require states to take steps to
prevent unsafe abortion and to provide post-abortion care and counseling;
they also require states to “repeal or eliminate laws, policies and practices
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that criminalize, obstruct or undermine individual’s or particular group’s
access to sexual and reproductive health facilities, services, goods and
information.”% The UN Secretary General has called for humanitarian
responses to include access to safe abortion care for pregnancies resulting
from rape,!®® and the UN Security Council has recognized the importance
of including “access to the full range of sexual and reproductive health
services” for women and girls affected by conflict, “including regarding
pregnancies resulting from rape” as part of humanitarian aid and funding.'’

iv. Sexual and Gender-based Violence

Sexual and gender-based violence (SGBV) impairs or nullifies the enjoyment
of a range of human rights, including the rights to life, health, liberty and
security of person, equal protection and equality in the family, and freedom
from torture and cruel, inhuman, or degrading treatment, among others.'°8
The CEDAW Committee has addressed in detail state obligations to prevent
and address SGBV, particularly in the areas of domestic violence,!*® sexual
violence,'® and female genital mutilation, as well as other violations of
sexual and reproductive health and rights.!'! The Human Rights Committee
and the CAT Committee, moreover, have framed forms of gender-based
violence, such as restrictions on access to abortion,'*? female genital
mutilation,''3 abusive treatment in healthcare settings,'** and involuntary
sterilization, as violations of the prohibition on torture and cruel, inhuman,
or degrading treatment. In addition, CESCR,!® the CRC Committee,''® and
the Committee on the Rights of Persons with Disabilities'!” have made clear
that states’ obligations to address gender-based violence fall under their
respective treaties. International human rights treaties have recognized

the right to be free from harmful traditional practices,!*® finding that child,
early, and forced marriage can violate the prohibition on torture or ill-
treatment.!® The CEDAW Committee and the CRC Committee refer to child,
early, and forced marriage as a harmful practice that leads to SGBV, due to
the increased risk of forced and early pregnancy, maternal mortality, and
domestic violence.!?°

With the prevalence of sexual violence in conflict, human rights bodies
increasingly have provided recommendations regarding gender-based
violence experienced by women and girls. In its general recommendation
on women in conflict, the CEDAW Committee urges states to prevent,
investigate, and punish all forms of SGBV, particularly sexual violence
committed both by state and non-state actors, and to ensure survivors’
access to justice, comprehensive medical treatment, and psychosocial
support.’?! The CEDAW Committee has urged states to decriminalize
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abortion “more particularly in cases of rape perpetrated in the context of the
conflict.”*?> The Committee also calls on states to safeguard refugees and
IDPs from SGBYV, including child and forced marriage, and to provide them
with immediate access to medical services and to create accountability
mechanisms for SGBV in all displacement settings.!?

Non-discrimination is a core principle of IHL, which prohibits adverse
distinction based on sex, among other grounds.'?* As one commentator
notes, “[tlhis is a prohibition on discrimination and not on differentiation, "2
as IHL also provides for specific protections for women and imposes
obligations on parties to an armed conflict to respect women'’s specific
needs.'?® Current interpretation of these needs encompasses protection from
sexual violence as well as the need to ensure that women in conflict receive
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medical treatment and adequate health services, including counseling.'?’
The 2016 commentary of the International Committee of the Red Cross
(ICRC) notes that this care must take into account “the distinct set of needs
of and particular physical and psychological risks facing women, including
those arising from social structures” and requires “equal respect, protection
and care based on all the needs of women.”'?¢ Moreover, the Geneva
Conventions and Additional Protocol | require that parties to an armed
conflict treat pregnant women and nursing mothers with particular care,
including with respect to medical assistance.*?

IHL establishes an affirmative duty to provide medical care for the
wounded.!3° Additional Protocol I includes in its definition of the wounded
and sick “maternity cases” and “other persons who may be in need of
immediate medical assistance or care, such as... expectant mothers.”3!
Victims of sexual violence, including rape, also fall within the protections
provided for the wounded and sick in armed conflict situations.!*? As such,
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at minimum, IHL establishes an obligation to provide medical care and
attention to pregnant women and victims of sexual violence. The ICRC
notes that this is an obligation of means, meaning that parties must make
“best efforts” to fulfill it, including by permitting humanitarian organizations
to assist.!33 With regard to the treatment of the sick and wounded, the
prohibition on adverse distinction has been interpreted to permit distinction
only on the basis of medical need.!** The ICRC describes this IHL principle
as similar to the human rights principle of non-discrimination,'*® suggesting
that human rights law can provide additional guidance as to how this
principle should be interpreted with respect to the medical treatment of
women in conflict.

IHL also requires civilians and individuals no longer participating in hostilities
(persons hors de combat), including the sick and wounded, to be treated
humanely in all circumstances.'*¢ Although humane treatment is not defined
in the Geneva Conventions, Common Article 3, which constitutes the
minimum yardstick of treatment during armed conflict, specifically prohibits
acts of torture and cruel treatment as well as humiliating and degrading
treatment.!'3” While rape and sexual violence are not explicitly prohibited
under Common Article 3, other provisions in the Geneva Conventions and
the Additional Protocols, as well as customary IHL, make clear that these
acts are prohibited and constitute “violence to life and person” or “outrages
upon personal dignity” or both and violate the fundamental guarantees of
IHL to humane treatment.!s8

In describing the current interpretation of humane treatment, the ICRC
explains that “the detailed rules found in international humanitarian

law and human rights law give expression to the meaning of ‘humane
treatment.””*® The 2016 commentary notes that “[s]ensitivity to the
individual’s inherent status, capacities and needs, including how these
differ among men and women due to social, economic, cultural and
political structures in society, contributes to the understanding of humane
treatment under common Article 3.”14° For fundamental IHL guarantees,
including humane treatment, human rights law and the interpretation of
human rights bodies can clarify analogous IHL principles.'*t As such,
interpretation and guidance from human rights bodies regarding torture
and cruel, inhuman, or degrading treatment can help define the contours
of humane treatment.'*? Some human rights treaty bodies have found
that the denial of medical treatment, including the denial of access to safe
abortion services, may constitute ill-treatment in certain circumstances,
including when a woman’s life or health is at risk, in cases of severe or
fatal fetal anomalies, and in cases of rape and incest.'*® More recently,
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Human Rights and Non-State Actors

Traditionally applicable only to states, international human rights law is evolving

to create obligations for non-state actors. The CEDAW Committee’s General
Recommendation No. 30, which sets forth states’ obligations to respect, protect,
and fulfill women’s rights and ensure gender equality in times of conflict, explicitly
states that the Convention on the Elimination of all forms of Discrimination Against
Women (CEDAW) remains in effect, before, during, and in the aftermath of conflict.
It elaborates on states’ due diligence obligation to hold non-state actors accountable
for crimes perpetrated against women.” Importantly, it also notes that non-state actors
may, in certain circumstances, be obligated to respect international human rights.”

The UN Security Council also has recognized the applicability of IHRL to non-state
groups by stating that it condemns the human rights violations and acts of violence
committed by non-state actors.¥ International fact-finding commissions and inquiries
have concluded that non-state armed groups have both IHL and IHRL obligations."
The UN Secretary General’'s Special Representative on Sexual Violence in Conflict has
made a concerted effort to marshal support for holding non-state actors accountable
for violations of international law, including international human rights law.*

some political bodies have begun to interpret Common Article 3 to require
the provision of abortion services to survivors of rape in armed conflict.}#4
Taken together, guidance from human rights bodies and these political
bodies suggests increasing support for providing access to abortion for
women and girls affected by conflict at least in these circumstances.

IHL also imposes obligations on state parties that are not parties to a
conflict. All state parties are obligated to establish universal jurisdiction
over grave breaches to the Geneva Conventions, which include torture
and inhuman treatment.!*> Moreover, Common Article 1 to the Geneva
Conventions obligates all state parties “to undertake to respect and to
ensure respect” for the conventions.'*® The 2016 ICRC Commentary
states that “[t]his obligation is not limited to stopping ongoing violations
but includes an obligation to prevent violations when there is a foreseeable
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risk that they will be committed and to prevent further violations in case
they have already occurred.”'*” As the content of this positive obligation
continues to evolve,*® there may be additional avenues to press third
states, including donor states, to take affirmative steps to prevent and stop
IHL violations, such as acts of torture or inhuman treatment, by parties to
an armed conflict.

International criminal law has also evolved to contain provisions relevant to
SRHR for women and girls affected by conflict, specifically with regard to
sexual violence. International criminal tribunals have developed a body of
law imposing individual criminal responsibility for the commission of sexual
violence crimes,*® and the Office of the Prosecutor of the International
Criminal Court (ICC) has acknowledged sexual and gender-based crimes

as “amongst the gravest under the Statute [of the ICC]."*%° Significantly,
individuals, including individuals associated with non-state actors, can be
prosecuted for international crimes.!®! The ICC Statute defines the scope

of rape and sexual violence that constitute crimes against humanity or

war crimes.'® Sexual violence can also constitute an act of genocide if
committed with the specific intent to destroy, in whole or in part, a particular
group.’®3 The jurisprudence of special tribunals continues to evolve in this
area. The Statute of the International Criminal Tribunal for Rwanda provides
for the prosecution of rape, sexual violence, and torture as genocide, crimes
against humanity, or war crimes.!®* The Statute of the Special Court for
Sierra Leone includes rape, sexual slavery, enforced prostitution, forced
pregnancy, and any other form of sexual violence among the constituent
elements of crimes against humanity, and the Court also has found forced
marriage to constitute a crime against humanity.'*® The ICC issued its first
conviction for sexual violence crimes in 2016, convicting Jean-Pierre Bemba
Gombo for his responsibility as commander-in-chief for rape committed by
soldiers under his command in the Central African Republic.'®®

International refugee law'®” also includes protections relevant to women

and girls affected by conflict.'®® The 1951 Refugee Convention protects

the rights of refugees to fundamental human rights, including the right to
education, access to justice, and employment.’>® As part of the ICPD, states
recognized that refugee women and girls are entitled to the same treatment
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as nationals with regard to public relief and assistance.!®® International
human rights bodies and UNHCR have made clear that economic, social,
and cultural rights obligations extend to refugees.’®* UNHCR notes,

Every refugee should have access to medical care. Every adult refugee should

have the right to work. No refugee child should be deprived of schooling. In certain
circumstances, such as large-scale inflows of refugees, asylum states may feel
obliged to restrict certain rights, such as freedom of movement, the freedom to work,
or proper schooling for all children. Such gaps should be filled, wherever possible, by
the international community.!6?

CEDAW also grants special protection to those who have been displaced or
rendered stateless or have become refugees or asylum seekers.'®® Similarly,
CESCR and the CRC Committee have called on states to take into account
the particular health needs of displaced and refugee women and girls.'** As
noted by the Special Rapporteur on the human rights of internally displaced
persons on his most recent mission to Syria, “[flor internally displaced
persons, access to health care is particularly difficult and challenges

are faced by those who are most vulnerable, including pregnant women,
persons with disabilities or chronic illnesses, older persons, and children.”1%°
The Guiding Principles on Internal Displacement also call for special
attention to be paid to the health needs of displaced women.!¢®
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IV. KEY HUMAN RIGHTS PRINCIPLES

In conflict-affected settings, where state institutions are weakened,
overwhelmed, or not functioning, humanitarian organizations play an
important role in ensuring the provision of basic services and goods.'¢”

In addition to the legal obligations detailed above, human rights principles
are critical to ensuring that humanitarian funding, programs, and policies
are driven by, benefiting, and accountable to the individuals most directly
affected by them. Principles of equality and non-discrimination, participation,
transparency, and accountability are foundational to international human
rights law and are necessary to guide and inform all aspects of humanitarian
service provision to ensure that it reflects and meets the needs of the
individuals and communities most directly affected.!¢®

Human rights principles are critical to ensuring that
humanitarian funding, programs, and policies are driven by,
benefiting, and accountable to the individuals most directly
affected by them.

Principles of non-discrimination and equality are central to ensuring that
humanitarian programs and policies recognize and address the root causes
of sexual violence and SRHR violations in conflict or displacement settings
to better prevent and eradicate these practices.'®® Aid efforts guided by

the principles of non-discrimination and equality, moreover, prioritize the
needs of marginalized or vulnerable groups or individuals.'”® To ensure

that programs are accessible to the most vulnerable requires agencies and
donors to monitor and collect data disaggregated on a number of different
grounds, including, but not limited to, gender, age, ethnicity, religion, and
geographic location.!”!

Meaningful participation of women and girls affected by conflict, particularly
those from vulnerable or marginalized groups, is a key priority in all stages
of humanitarian response, from the development to the implementation,
monitoring, and evaluation of service policies and programs. A human-
rights based approach recognizes the agency of affected individuals

to participate in, shape, and make decisions regarding programs and
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policies that are intended to be for their benefit.!’? As part of the ICPD,
states acknowledged that reproductive health programming “must involve
women in the leadership, planning, decision-making, management,
implementation, organization and evaluation of service,”*”2 which the UN
Security Council also has affirmed in the context of humanitarian aid
programs.’”* As noted by the Special Rapporteur on Health, “[ilnvolvement
in decision-making processes empowers affected communities and ensures
ownership of decisions and resources, which leads to sustainable systems
and, potentially, the resolution of conflicts.”'’> Effective and meaningful
participation, in turn, rests on the ability of affected individuals to have
access to reliable SRHR-related information as well as transparency
regarding humanitarian funding decisions and structures.!7

A human rights-based approach also prioritizes a broad and robust
understanding of accountability to ensure that policymakers, decision-
makers, and others who have an impact on affected individuals and
communities are held responsible for their actions and decisions and that
individuals whose rights have been violated have access to remedies.
Effective accountability mechanisms require participation and transparency
as well as the ability to confer meaningful and effective remedies to victims
of violations on a basis of non-discrimination.!”” International human rights
and political bodies have recognized that accountability requires prompt
investigation into violations and punishment of perpetrators as well as

legal and policy shifts in order to prevent future violations.!”® Remedies,
moreover, must aim to restore the rights of victims of violations and must
include adequate, effective, and prompt reparation, forms of which include
restitution, compensation, rehabilitation (e.g. medical or psychological
services), satisfaction, and guarantees of non-repetition.'’? As OHCHR

has noted in its technical guidance on maternal mortality, human rights
accountability entails multiple forms of monitoring, review, and oversight,
including administrative, social, political and legal, and accountability for
multiple actors within the system.!®® Examples of social accountability
include “community-based oversight of finances and quality of care at
points of service provision, including ‘community scorecards.”18!

These fundamental principles must drive and guide all aspects of
humanitarian funding, programs, and policies in conflict-affected settings
to ensure effectiveness, sustainability, and the fulfillment of the needs and
rights of those most directly affected.
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V. CONCLUSION

Conflict and displacement have significant consequences for the lives and
health of women and girls. Women and girls in these settings often face
limited access to reproductive health care and are particularly vulnerable
to sexual violence, human trafficking, and forced marriage. Despite some
improvements in recent years in some areas, there remain significant
gaps in the comprehensive and systematic access to obstetric, prenatal,
and post-natal care; contraceptive information and services, including
emergency contraception; and to safe abortion and post-abortion care,
especially for survivors of rape and sexual violence.

As this briefing paper illustrates, women and girls affected by conflict or
displacement are protected by multiple international legal frameworks.
Notably, IHRL, which continues to apply in situations of armed conflict and
displacement, provides important and detailed protections related to SRHR
that complement and reinforce obligations under IHL. Ensuring the provision
of comprehensive sexual and reproductive health information and services
and accountability for sexual violence is central to an effective humanitarian
response as well as to fulfilling fundamental legal obligations, including
those under IHRL.

It is critical for states, including those affected by conflict, those hosting
refugees, and donor states, to prioritize sexual and reproductive health
and rights by ensuring access to maternal health care, contraception,
safe abortion care, post-abortion services, and remedies for violations in
these settings, including for survivors of sexual violence. Moreover, states,
relevant agencies, and humanitarian organizations should work together
to allocate adequate resources to gather reliable data on the provision of
sexual and reproductive health services and sexual violence to ensure
that humanitarian interventions reflect the situation and needs of women
and girls affected by conflict or displacement. States should be held
accountable for all of their legal obligations, including those under IHRL,
and humanitarian service providers should aim to ensure that programs and
policies are developed, implemented, and monitored in accordance with
human rights principles.
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https://www.icrc.org/en/download/file/8598/icrc_report_women_and_war.pdf
https://www.icrc.org/en/download/file/8598/icrc_report_women_and_war.pdf
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https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule47
https://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule87
https://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule87
https://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule134
https://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule87
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icrc.org/customary-ihl/eng/docs/vl_rul_rule87 (last visited May 31, 2017).
Additional Protocol |, art. 75 (prohibiting “humiliating and degrading
treatment, enforced prostitution and any form of indecent assault”);
Additional Protocol Il, art. 4 (including rape as an outrage upon personal
dignity); ICRC, Customary IHL Database, Rule 93, https://www.icrc.org/
customary-ihl/eng/docs/vl_rul_rule93 (last visited May 31, 2017).

ICRC, Customary IHL Database, Rule 87, https://www.icrc.org/customary-
ihl/eng/docs/vl_rul_rule87 (last visited May 31, 2017).

ICRC, 2016 ComMENTARY ON THE FIrRsT GENEVA CONVENTION, Supra note 42, art. 3,
para. 203.

ICRC, Customary IHL Database, Introduction to Fundamental Guarantees,
https://www.icrc.org/customary-ihl/eng/docs/v1_rul_intofugu (last visited
May 31, 2017); ICRC, Customary IHL Database, Rule 87, https://www.icrc.
org/customary-ihl/eng/docs/vl_rul_rule87 (last visited May 31, 2017).

See ICRC, 2016 ComMENTARY ON THE FIRST GENEVA CONVENTION, Supra note

42, art. 3 (citing to human rights bodies and standards to interpret the
scope of humane treatment); International Criminal Tribunal for the Former
Yugoslavia (ICTY), Prosecutor v. Furundzija, Case No. IT-95-17/1 (Trial
Chamber), 10 December 1998, para. 159 (citing to the Convention Against
Torture to interpret the definition of torture under IHL); see also Cordula
Droege, ‘In truth the leitmotiv’: the prohibition of torture and other forms
of ill-treatment in international humanitarian law, 89 INT'L Rev. oF THE RED
Cross 515, 517 (2007), https://www.icrc.org/eng/assets/files/other/irrc-867-
droege.pdf (noting that “the notions of ill-treatment are so similar” in IHL
and IHRL “that the interpretation of one body of law influences the other and
vice versa”). Cf. Manfred Nowak and Ralph Janik, Torture, Cruel, Inhuman,
or Degrading Treatment or Punishment, in THe 1949 Geneva CONVENTIONS:

A CommenTary 320 (Clapham, Gaeta, Sassoli, eds.) (2015) (describing the
different types of ill-treatment under IHRL, IHL, and ICL and noting that
there are some differences in the definition and interpretation of these terms
among different bodies and courts).

See, e.g., Mellet v. Ireland, Human Rights Committee, Commc’'n No.
2324/2013, U.N. Doc. CCPR/C/116/D/2324/2013 (2016); LM.R. v.
Argentina, Human Rights Committee, Commc’n No. 1608/2007, U.N. Doc.
CCPR/C/101/D/1608/2007 (2011); K.L. v. Peru, Human Rights Committee,
Commc’n No. 1153/2003, U.N. Doc. CCPR/C/85/D/1153/2003 (2005);
CAT Committee, Concluding Observations: Sierra Leone, para. 17, U.N.
Doc. CAT/C/SLE/CO/1 (2014); Poland, para. 23, U.N. Doc. CAT/C/POL/
CO/5-6 (2013). See also Part |ll(a) infra. See Special Rapporteur on torture
and other cruel, inhuman or degrading treatment or punishment, Rep. of
the Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment, U.N. Doc. A/HRC/22/53 (Feb. 1, 2013) (by

Juan E. Méndez) (on the denial of other forms of medical treatment as ill-
treatment).

For example, the Norwegian Agency for Development Cooperation, the UK
Department for International Development, and the Netherlands have issued
policies and statements to this effect. See, e.g., Norad, Sexual Violence in
Conflict and the Role of the Health Sector: Scoping Paper, NoraD REPORT
21/2011 12 (2011), available at https://www.norad.no/globalassets/import-
2162015-80434-am/www.norad.no-ny/filarkiv/vedlegg-til-publikasjoner/
sexual-violence-in-conflict-and-the-role-of-the-health-sector.pdf; United
Kingdom Department for International Development, Government Response:
Abortion Services in Conflict Situations (Feb. 11, 2013), https://www.
gov.uk/government/news/abortion-services-in-conflict-situations; Press
release, Global Justice Center, Netherlands Affirms Right of Women Raped
in Armed Conflict to Abortions as Part of Necessary Medical Care Under
International Law (Apr. 9, 2013), http://globaljusticecenter.net/index.php/
news-andevents/newsl/press-releases/319-netherlands-affirms-right-of-
women-raped-in-armed-conflict-to-abortions-aspart-of-necessary-medical-
care-under-international-law. The European Parliament also has urged that
EU aid “not be subject to restrictions imposed by other partner donors” and
called for a global commitment to ensure that “women and girls have access
to the full range of sexual and reproductive health services, including safe
abortions, in humanitarian cases, rather than perpetuating what amounts

to inhumane treatment, as required by international humanitarian law and
as foreseen in the Geneva Conventions and their Additional Protocols.”
Resolution on Preparing for the World Humanitarian Summit: Challenges and
opportunities for humanitarian assistance, Eur. ParL. Doc. 2015/2051 (INI)
(Dec. 16, 2015).

Geneva Convention |, arts. 49-50; ICRC, 2016 CoMMENTARY ON THE FIRST
Geneva CONVENTION, supra note 42, arts. 49-50.

Geneva Conventions |-V, art. 1. See also Military and Paramilitary Activities
in and against Nicaragua (Nicaragua v. United States of America), Merits,
Judgment, I.C.J. Rep. 1986 (June 27), paras. 215-220 (holding that the
United States was “under an obligation [...] not to encourage persons or
groups engaged in the conflict in Nicaragua” to violate common article 3).
ICRC, 2016 ComMENTARY ON THE FIRST GENEVA CONVENTION, Supra note 42, art. 1,
paras. 164-173; see also ICRC, Customary IHL Database, Rule 144, https://
www.icrc.org/customary-ihl/eng/docs/vl_rul_rulel44 (last visited May 31,
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2017) (reading the obligation as requiring states to “exert their influence, to
the degree possible, to stop violations of international humanitarian law”);
U.N. Security Council, Rep. of the Secretary-General on the protection of
civilians in armed conflict, para. 22, U.N. Doc. S/2017/414 (May 10, 2017)
(noting that states “must not facilitate violations by financing, arming or
training parties who are at risk of flouting the law”).

ICRC, 2016 ComMENTARY ON THE FIrRsT GENEVA CONVENTION, Ssupra note 42, art. 1,
para. 172.

See International Criminal Court (ICC), Office of the Prosecutor, Policy Paper
on Sexual and Gender-Based Crimes, at 25 (June 2014), available at https://
www.icc-cpi.int/iccdocs/otp/otp-Policy-Paper-on-Sexual-and-Gender-
Based-Crimes--June-2014.pdf [hereinafter ICC Office of the Prosecutor,
Policy Paper 2014]. See also Prosecutor v. Jean-Paul Akayesu, para. 11,
Case No. ICTR-96-4-T (2 Sept. 1998); Prosecutor v. FurundZija, para. 42,
Case No. IT-95-17/1-T ICTY (10 Dec. 1998).

Office of the Prosecutor, Policy Paper 2014, supra note 149, at 5.

See ICC, Understanding the International Criminal Court, at 5, https://www.
icc-cpi.int/iccdocs/PIDS/publications/UICCENng. pdf; Clare Frances Moran,
Beyond the State: the Future of International Criminal Law, 7 INTERNATIONAL
Crimes Datagast (ICD) Brier 4 (Sept. 2014), available at http://www.
internationalcrimesdatabase.org/upload/documents/20141002T145950-
ICD%20Brief%20-%20Moran.pdf.

The definition of crimes against humanity includes “rape, sexual slavery,
enforced prostitution, forced pregnancy, enforced sterilization, or any

other form of sexual violence of comparable gravity.” Rome Statute of the
International Criminal Court (Rome, 17 July 1998), art. 7(2)(f), U.N. Doc.
A/CONF.183/9 of 17 July 1998, entered into force 1 July 2002. War crimes
include committing “rape, sexual slavery, enforced prostitution, forced
pregnancy, as defined in Article 7(2)(f), enforced sterilization, or any other
form of sexual violence also constituting a grave breach of the Geneva
conventions.” /d., art. 8(2).

Prosecutor v. Jean-Paul Akayesu, Trial Chamber | Judgement, ICTR 96-4-T,
2 September 1998, para. 731; see also ICC Office of the Prosecutor, Policy
Paper 2014, supra note 149, at 6.

Statute of the International Criminal Tribunal for Rwanda arts. 1-3, Nov. 8, 1994.
Prosecutor v. Sesay, Kallon & Gbao (Judgement, Trial Chamber) Special
Court for Sierra Leone, Case No. SCSL-04-15-T (2 March 2009).
Prosecutor v. Bemba, Case No. ICC-01/05-01/08 ICC (21 Mar. 2016).
International legal obligations and standards for the protection of refugees,
internally displaced persons (IDPs), and asylum seekers are found in treaties
and the policies and guidelines of UNHCR, the UN Refugee Agency. See
Convention relating to the Status of Refugees (Geneva, 28 July 1951) 189
U.N.T.S. 137, entered into force 22 April 1954 [hereinafter 1951 Refugee
Convention]; Protocol relating to the Status of Refugees (New York, 31 Jan.
1967) 606 U.N.T.S. 267, entered into force 4 Oct. 1967. The 1951 Refugee
Convention defines refugee status and state obligations with regard to basic
standards of treatment.

See generally Unitep Nations HigH Commissioner For ReFucees (UNHCR),
HaNDBoOK FOR ProTECTION OF WoMEN AND GIRLs (2008), http://www.unhcr.org/
en-us/protection/women/47cfa9fe2/unhcr-handbook-protection-women-
girls-first-edition-complete-publication.html.

1951 Refugee Convention, supra note 157, arts. 13, 16, 22 (noting that with
respect to education, refugees shall be treated the same as nationals). It is
important to note that obligations under refugee law extend to all refugees,
and not only to those affected by conflict. See UNHCR, ReFuGcee PROTECTION:
A GuipE To INTERNATIONAL REFUGEE LAaw 8-11 (Dec. 1, 2001), available at http://
www.unhcr.org/publications/legal/3d4aba564/refugee-protection-guide-
international-refugee-law-handbook-parliamentarians.html [hereinafter
UNHCR, Refugee Protection].

ICPD Programme of Action, supra note 49, para. 10.25.

CEDAW Committee, Gen. Recommendation No. 28, supra note 50, para.
12; CEDAW Committee, Gen. Recommendation No. 32, supra note 50,
para. 4; CESCR, Gen. Comment No. 20, supra note 49, para. 30; CRC,
General Comment No. 6 (2005): Treatment of Unaccompanied and
Separated Children Outside their Country of Origin, para. 12, U.N. Doc. CRC/
GC/2005/6 (2005). See also UNHCR, Refugee Protection, supra note 159,
at 46.

UNHCR, Refugee Protection, at 46.

CEDAW, supra note 67, arts. 9, 15; CEDAW Committee, Gen.
Recommendation No. 28, supra note 50, para. 31; CEDAW Committee,
Gen. Recommendation No. 32, supra note 50, para. 8. International refugee
and human rights law have recognized the rights of asylum seekers (those
whose requests for asylum or sanctuary have yet to be processed), which
include the fundamental guarantee of non-refoulement (protection against
return to a country where an individual has reason to fear persecution). The
International Law Commission recognizes that pressure on an individual

to return can be direct or indirect. Rep. of the Int’l Law Comm’n: Draft
articles on the expulsion of aliens with commentaries, 66 Sess., U.N. Doc.
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https://www.gov.uk/government/news/abortion-services-in-conflict-situations
https://www.gov.uk/government/news/abortion-services-in-conflict-situations
http://globaljusticecenter.net/index.php/news-andevents/news1/press-releases/319-netherlands-affirms-right-of-women-raped-in-armed-conflict-to-abortions-aspart-of-necessary-medical-care-under-international-law
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http://globaljusticecenter.net/index.php/news-andevents/news1/press-releases/319-netherlands-affirms-right-of-women-raped-in-armed-conflict-to-abortions-aspart-of-necessary-medical-care-under-international-law
https://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule144
https://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule144
https://www.icc-cpi.int/iccdocs/otp/otp-Policy-Paper-on-Sexual-and-Gender-Based-Crimes--June-2014.pdf
https://www.icc-cpi.int/iccdocs/otp/otp-Policy-Paper-on-Sexual-and-Gender-Based-Crimes--June-2014.pdf
https://www.icc-cpi.int/iccdocs/otp/otp-Policy-Paper-on-Sexual-and-Gender-Based-Crimes--June-2014.pdf
https://www.icc-cpi.int/iccdocs/PIDS/publications/UICCEng.pdf
https://www.icc-cpi.int/iccdocs/PIDS/publications/UICCEng.pdf
http://www.internationalcrimesdatabase.org/upload/documents/20141002T145950-ICD%20Brief%20-%20Moran.pdf
http://www.internationalcrimesdatabase.org/upload/documents/20141002T145950-ICD%20Brief%20-%20Moran.pdf
http://www.internationalcrimesdatabase.org/upload/documents/20141002T145950-ICD%20Brief%20-%20Moran.pdf
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http://www.unhcr.org/en-us/protection/women/47cfa9fe2/unhcr-handbook-protection-women-girls-first-edition-complete-publication.html
http://www.unhcr.org/publications/legal/3d4aba564/refugee-protection-guide-international-refugee-law-handbook-parliamentarians.html
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A/69/10 (2014), available at http://legal.un.org/ilc/texts/instruments/english/
commentaries/9_12_2014.pdf; see also UNHCR, Asylum-Seekers, http://
www.unhcr.org/en-us/asylum-seekers.html (last visited June 12, 2017)
(noting that asylum seekers can be categorized as “prima facie” refugees in
situations of mass displacement).

CESCR, Gen. Comment No. 14, supra note 54, para. 65; CRC, supra note
54, art. 24.

Special Rapporteur on the human rights of internally displaced persons,
Rep. of the Special Rapporteur on the human rights of internally displaced
persons, Chaloka Beyani — Mission to the Syrian Arab Republic, para. 48,
U.N. Doc. A/HRC/32/35/Add.2.

U.N. Economic and Social Council, Guiding Principles on Internal
Displacement: Rep. of the Representative of the Secretary-General, Mr.
Francis M. Deng, para. 19.2, U.N. Doc. E/CN.4/1998/53/Add.2 (Feb 11,
1998).

In fact, both IHL and IHRL envision a key role for aid organizations. IHL
obligates parties to a conflict and third states to facilitate the passage of
humanitarian relief to civilians in need. See ICRC, Customary IHL Database,
Rule 55, https://ihl-databases.icrc.org/customary-ihl/eng/docs/vl_rul_
rule55 (last visited May 31, 2017). See also CESCR, Gen. Comment No. 14,
supra note 54, para. 65 (recognizing the important role of UN agencies in
providing access to basic goods and services in humanitarian settings); SR
Health Report (2013), supra note 16, para. 60.

See The Human Rights Based Approach to Development Cooperation:
Towards a Common Understanding Among UN Agencies, HRBA PortaL
(March 2005), http://hrbaportal.org/the-human-rights-based-approach-to-
development-cooperation-towards-a-common-understanding-among-un-
agencies [hereinafter Human Rights Based Approach to Development].

Cf. OHCHR, PRrincIPLES AND GUIDELINES FOR A HUMAN RIGHTS APPROACH TO POVERTY
Repuction StraTEGIES, para. 21, U.N. Doc. HR/PUB/06/12 (2006) (noting, in
the poverty reduction context, that an approach based on these principles
shifts focus from “narrow economic issues towards a broader strategy that
also addresses the socio-cultural and political-legal institutions which sustain
the structures of discrimination”); see also UNFPA, The Human Rights-
Based Approach, http://www.unfpa.org/human-rights-based-approach
(last visited June 9, 2017) [hereinafter UNFPA, The Human Rights-Based
Approach].

See Human Rights Based Approach to Development, supra note 168; Lena
Kahler, Marie Villumsen, Mads Holst Jensen, and Pia Falk Paarup, AAAQ

& Sexual and Reproductive Health and Rights: International Indicators for
Availability, Accessibility, Acceptability, and Quality, THE DANISH INSTITUTE FOR
Human RicHTs 24-25 (2017), available at https://www.humanrights.dk/sites/
humanrights.dk/files/media/dokumenter/nyheder/aaaqg-srhr_issue_paper_
dihr_2017_standard.pdf.

See, e.g., OHCHR, A HumaN RicHTs-BAsep ApPrRoACH To DATA: LEAVING

No OnE Beninp IN THE 2030 DeveLorment Acenoa 6-7 (Feb. 19,
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Uniep Nations Poputation Funo (UNFPA), State oF WorLp Poputation 2015:
SHELTER FROM THE STorM 63 (2015), available at https://www.unfpa.org/sites/
default/files/sowp/downloads/State_of_World_Population_2015_EN.pdf.
WHO, UNICEF, UNFPA, WorLb Bank GRoUP, AND THE UNITED NATIONS POPULATION
Division, TRENDS IN MATERNAL MorTALITY: 1990 T0 2015, Maternal Mortality
Ratio (model estimate, per 100,000 live births): Syrian Arab Republic,
available at http://data.worldbank.org/indicator/SH.STA.MMRT?loca-
tions=S8Y (last visited May 31, 2017).

See, e.g., Laura Bassett, Instruments of Oppression, HurFingToN PosT (2015),
available at http://highline.huffingtonpost.com/articles/en/kenya-abortion/.
See Legal Consequences of the Construction of a Wall in the Occupied Pales-
tinian Territory, Advisory Opinion, 2004 |.C.J., para. 136 (July 9); Legality of
the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 |.C.J., para.
25 (July 8); S.C. Res. 2122, preamble, U.N. Doc. S/RES/2122 (Oct. 18,
2013); S.C. Res. 1325, para. 9, U.N. Doc. S/RES/1325 (Oct. 31, 2000).
CEDAW Committee, Gen. Recommendation No. 30, supra note 33, para.
15; see also CEDAW Committee, Gen. Recommendation No. 19, supra

note 85, para. 9 (“Under general international law and specific human
rights covenants, States may also be responsible for private acts if they fail
to act with due diligence to prevent violations of rights or to investigate and
punish acts of violence, and for providing compensation.”); A.T. v. Hungary,
CEDAW Committee, Commc’n No. 2/2003, paras. 9.2-9.3, U.N. Doc.
CEDAW/C/32/D/2/2003 Annex I (2005).

CEDAW Committee, Gen. Recommendation No. 30, supra note 33, para. 16
(particularly “where an armed group with an identifiable political structure
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2016), http://www.ohchr.org/Documents/Issues/HRIndicators/
GuidanceNoteonApproachtoData.pdf; UniversITY oF Essex HUMAN RIGHTS
CeNTRE CLINIC AND THE EUROPEAN RoMA RiGHTS CENTRE, DISAGGREGATED DATA AND
Human RigHTs: Law, PoLicy aND PracTice 7 (Oct. 2013), available at https://
www.essex.ac.uk/hrc/careers/clinic/documents/disaggregated-data-and-
human-rights-law-policy-and-practice.pdf; see also CESCR, Gen. Comment
No. 22, supra note 57, para. 15 (noting that “health facilities, goods,
information and services related to sexual and reproductive health care
should be accessible to all individuals and groups without discrimination and
free from barriers”).

See Human Rights Based Approach to Development, supra note 168;
UNFPA, The Human Rights-Based Approach, supra note 169.

ICPD Programme of Action, supra note 49, para. 7.7.

S.C. Res. 1889 [on women and peace and security], para. 1, U.N. Doc. S/
RES/1889 (Oct. 5, 2009).

SR Health Report (2013), supra note 16, para. 12.

/d., para. 12.

See generally United Nations General Assembly Res. 60/147, Basic
Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law, A/RES/60/147 (21 March
2006) [hereinafter UNGA Res. 60/147]; see also SR Health Report (2013),
supra note 16, paras. 61-67.

UNGA Res. 60/147, supra note 177, para. 3(b).

Restitution aims to restore the victim to her original situation before the
violation and includes restoration of enjoyment of human rights, return

to one’s place of residence, or return of property. Compensation is

required as appropriate and proportional to the gravity of the violation

and the circumstances of each case. Rehabilitation includes medical and
psychological care as well as legal and social services. Satisfaction aims

to ensure the cessation of continuing violations and includes verification
and public disclosure of facts. Guarantees of non-repetition aim to prevent
future violations and include structural and systemic changes, such as legal
reform and education. /d. paras. 19-23. See also Human Rights Committee,
Gen. Comment No. 31, supra note 46, para. 16; CAT Committee, General
Comment No. 3: Implementation of article 14 by States parties, para. 2, U.N.
Doc. CAT/C/GC/3 (2012); CEDAW Committee, General Recommendation No.
33 on women'’s access to justice, para. 19(f), U.N. Doc. CEDAW/C/GC/33
(2015).

OHCHR, Technical guidance on the application of a human-rights based
approach to the implementation of policies and programmes to reduce
preventable maternal morbidity and mortality, paras. 74-75, U.N. Doc. A/
HRC/21/22 (July 2, 2012).

Id., para. 74; see also Social Accountability, CARE INTERNATIONAL, http://
governance.care2share.wikispaces.net/Social+Accountability (last visited
June 12, 2017).

exercise significant control over territory and population”).

See, e.g., S. C. Res. 2286, U.N. Doc. S/RES/2286 (2017) (on attacks on
medical facilities and personnel); S.C. Res. 2249, U.N. Doc. S/RES/2249
(2015) (ISIS and Al Qaida affiliates); S.C. Res. 2071, para. 14, UN Doc. S/
Res/2071 (2012) (Mali); S.C. Res.1894 (2009) (on the protection of civilians
in armed conflict).

See, e.g., U.N. Human Rights Council, Report of the Independent Interna-
tional Commission of Inquiry on the Syrian Arab Republic, paras. 106-107,
U.N. Doc. A/HRC/19/69 (Feb. 22, 2012); U.N. Human Rights Council, Re-
port of the Independent International Commission of Inquiry to investigate
all alleged violations of international human rights law in the Libyan Arab
Jamahiriya, para. 62, U.N. Doc. A/HRC/17/44 (Jun. 1, 2011).
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