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Q. WHAT IS THE IMPACT OF UNSAFE ABORTION IN TANZANIA?

> High Rates of Maternal Death

e Unsafe abortion accounts for approximately 13% of all maternal deaths worldwide;!
44% of deaths from unsafe abortion take place in Africa.?

e In Tanzania, the Ministry of Health estimates that 30% of maternal deaths are
attributable to unsafe abortion.?

e However, existing figures are likely underestimates since comprehensive data on
abortion is difficult to obtain in Tanzania due to the criminalization of, and stigma
surrounding, abortion.*

e According to one study of unsafe abortion in Tanzania, “Assessing the magnitude
of the problem of unsafe induced abortion and its consequences is one of the least
documented reproductive health problems. . . .”®

> High Rates of Maternal Morbidity

e A 2003 country evaluation estimated that nearly one-third of all hospitalized cases
of unsafe or incomplete abortions in Tanzania are women under 20.°

e |n 2009, the New York Times reported that in one hospital in Berega, 17 of the 31
minor surgical procedures performed in January 2009 were to repair incomplete or
botched abortions by untrained individuals.”

e Data from 2001 suggests that 38% of admissions with obstetric complications in a
hospital in Shinyanga, the second most populated region in Tanzania,® were due to
unsafe abortions.®

> Devastating Impact on Women, Families, and Family Networks

e According to a recent Lancet article, “an estimated 220 000 children worldwide
lose their mothers every year from abortion-related deaths. Such children receive
less health care and social care than children who have two parents, and are more
likely to die.”t°

e Globally, an estimated five million disability-adjusted life years “are lost per year
by women of reproductive age as a result of mortality and morbidity from unsafe
abortion.”!!

Q. WHAT IS UNSAFE ABORTION?

Abortion, when done by a trained health professional in an appropriate setting, is an
extremely safe medical procedure—indeed, “legal abortion in industrialised nations
has emerged as one of the safest procedures in contemporary medical practice, with
minimum morbidity and a negligible risk of death.”!?

In contrast, unsafe abortion can result in life-long morbidities, disabilities, and death.
Unsafe abortion is defined by the World Health Organization as “a procedure for
terminating an unwanted pregnancy either by persons lacking the necessary skills or in
an environment lacking minimal medical standards or both.”!® This definition, however,
fails to capture the full range of painful, dangerous, and often lethal methods that
women resort to when they are unable to safely terminate a pregnancy. Methods used
by women in Tanzania include ingestion of herbs and roots, often administered by an
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unskilled provider; ingestion of “blue,” a concentrated household cleaning product; and
vaginal insertion of herbs, roots, or other sharp objects.*

Complications from unsafe abortion may include incomplete evacuation of the
products of conception;!® “hemorrhage, sepsis, peritonitis, and trauma to the cervix,
vagina, uterus, and abdominal organs”;'® and vaginal or cervical lacerations.?” Should
sepsis or haemorrhaging become life-threatening, the woman may need to undergo a
hysterectomy.!® Gas gangrene and tetanus can also result from the insertion of foreign
bodies into the uterus.!® In the longer term, unsafe abortion may result in chronic pelvic
pain, tubal blockage,?° reproductive tract infections, upper-genital tract infections, and
infertility, and may increase the risks of ectopic pregnancy, premature delivery, and
spontaneous abortion in subsequent pregnancies.?! It is important to reiterate that
these injuries and deaths are caused by unsafe abortion—if performed by a competent
health professional in the appropriate setting, abortion is an extremely safe medical
procedure.??

Q. IS THERE A LINK BETWEEN RESTRICTIVE ABORTION LAWS AND
HIGH RATES OF DEATH AND MORBIDITY FROM UNSAFE ABORTION?

YES. Researchers have consistently noted that countries with restrictive abortion

laws have higher rates of mortality and morbidity from unsafe abortion;? conversely,
countries with more liberal abortion laws have seen their maternal mortality rates drop
dramatically.?* For example, after South Africa liberalized its abortion law in 1997 by
enacting the Choice on Termination of Pregnancy Act, abortion-related deaths dropped
by 91%.2> Similar declines in maternal mortality occurred in Romania after it liberalized
its abortion law in 1989. In fact, “the mortality ratio fell by more than half [in Romania]
... within the first year of safer access itself.”?¢ Likewise, in Nepal, “abortion-related
complications fell from 54% to 28% of all maternal morbidities treated at relevant
facilities between 1998 and 2009.”?” Nepal liberalized its abortion law in 2002.28

Q. WHAT IS THE LEGAL AND POLICY FRAMEWORK FOR TERMINATION
OF PREGNANCY IN MAINLAND TANZANIA?

In mainland Tanzania, termination of pregnancy is permitted to preserve the life or mental
or physical health of the pregnant woman, as well as in cases of sexual violence. There
is no legal requirement that the procedure be performed by a physician. There is also
no legal requirement that a health care provider consult with one or more other health
care providers and obtain their consent in writing before performing the procedure.

To fully understand mainland Tanzania’s legal and policy framework on termination of
pregnancy, one must take a comprehensive and holistic look at applicable international
human rights law; relevant provisions from Tanzania's Constitution, Penal Code, and
national policies; and case law. The following text describes mainland Tanzania's

legal framework governing termination of pregnancy. For more detailed guidance on
Tanzania’s legal and policy framework, see Center for Reproductive Rights, A Technical
Guide to Understanding the Legal and Policy Framework on Termination of Pregnancy
in Mainland Tanzania.
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> International Human Rights Law

The Government of Tanzania has ratified the African Charter’s Protocol on the Rights of
Women in Africa (Maputo Protocol).?® This groundbreaking Protocol represents the first
time that an international human rights instrument has explicitly articulated a woman'’s
right to abortion in certain cases. Article 14(2) calls upon states to “provide adequate,
affordable and accessible health services”3° to women and to

protect the reproductive rights of women by authorising medical abortion in cases
of sexual assault, rape, incest, and where the continued pregnancy endangers the
mental and physical health of the [pregnant woman] or the life of the [pregnant
woman] or the foetus.>'

By ratifying the Protocol,** the Tanzanian Government is obligated under regional human
rights law to ensure that safe and legal abortion is available and accessible on all of
these grounds.

The Government of Tanzania has also ratified most major regional and international
human rights treaties.®® Although it has not domesticated the majority of these treaties,
the state is nonetheless legally bound to respect, protect, and fulfil the rights in the
international and regional conventions that it has signed or ratified.3

The Tanzanian Government’s failure to ensure access to safe termination of pregnancy
and post-abortion care, and the criminalization of abortion, are direct evidence of a
failure to safeguard women'’s rights to

life;

health;

liberty and security of person;

freedom from torture and cruel, inhuman, or degrading treatment;
equality and non-discrimination;

dignity;

information;

privacy and family; and

redress and legal assistance.

> Constitution

Although Tanzania’s Constitution makes no direct mention of termination of pregnancy
or abortion, key provisions support access to safe and legal abortion services and post-
abortion care. Specifically, the Constitution affirms the importance of respecting the
rights to life, human dignity, equality and non-discrimination, privacy, and freedom from
inhuman and degrading treatment.3®

> Penal Code

Mainland Tanzania’s Penal Code criminalizes “unlawful” abortion, indicating that
there are circumstances under which procuring an abortion is lawful. It further makes
explicit, in section 230, that termination of pregnancy is not criminalized if done to
preserve the woman'’s life. This life exception has been interpreted to include an
exception for the preservation of the woman’s mental and physical health as well.
[See Holding in a Key Case, below.]



Section 219 of the Penal Code also provides for the separate offence of “child
destruction.” This section criminalizes the destruction of a “child capable of being born
alive” and stipulates that there is a presumption that the foetus is capable of being born
alive after the 28th week of pregnancy. While this section criminalizes a termination

of pregnancy performed in the final weeks of pregnancy, as with the provisions
criminalizing “unlawful abortion,” there is an exception when the termination is done to
preserve the pregnant woman’s life or health.

RELEVANT PROVISIONS FROM THE PENAL CODE

150. Attempts to procure abortion. Any person who, with intent to procure miscarriage of

a woman, whether she is or is not with child, unlawfully administers to her or causes her
to take any poison or other noxious thing, or uses any force of any kind, or uses any other
means whatever is guilty of an offence and is liable to imprisonment for fourteen years.>

151. Procuring own miscarriage. A woman being with child who with intent to procure
her own miscarriage unlawfully administers to herself any poison or other noxious thing,
or uses any force of any kind, or uses any other means whatsoever, or permits any such
thing or means to be administered or applied to her, is guilty of an offence and is liable
to imprisonment for seven years.*

152. Supplying drugs or instruments to procure abortion. Any person who unlawfully
supplies to or procures for another anything whatsoever, knowing that it is intended to
be unlawfully used to procure the miscarriage of a woman, whether she is or is not with
child, is guilty of an offence, and is liable to imprisonment for three years.?®

204. When child deemed to be a person. A child becomes a person capable of being
killed when it has completely proceeded in a living state from the body of [the pregnant
woman], whether it has breathed or not, and whether it has an independent circulation
or not, and whether the naval string is severed or not.*

219. Child destruction. (1) Subject to subsection (2) any person who, with intent to
destroy the life of a child capable of being born alive, by any wilful act causes the child
to die before it has an existence independent of [the pregnant woman], shall be guilty of
child destruction and shall be liable on conviction to imprisonment for life.

(2) A person shall be guilty of an offence under this section unless it is proved that the
act which caused the death of the child was not done in good faith for the purpose only
of preserving the life of the [pregnant woman].

(3) For the purpose of this section, evidence that a woman had at any material time
been pregnant for a period of twenty-eight weeks or more shall be prima facie proof that
she was at the time pregnant of a child capable of being born alive.*°

230. Responsibility as to surgical operation. A person is not criminally responsible for
performing, in good faith and with reasonable care and skill, a surgical operation upon
any person for his benefit, or upon an unborn child for the preservation of the [pregnant
woman’s] life if the performance of the operation is reasonable, having regard to the
patient’s state at the time and to all the circumstances of the case.*




> Holding in a Key Case: Rex v. Bourne (1938)

In Bourne,*? an English case affirmed by the East African Court of Appeal*® and
applicable in Tanzania, “preservation of the [woman’s] life” [see section 230 of the
Penal Code, above] was interpreted to include preservation of the woman’s mental and
physical health. The judge in that case stated:

It is not contended that those words [for the purpose of preserving the life of the
pregnant woman] mean merely for the purpose of saving the [pregnant woman]
from instant death. . . . | think those words ought to be construed in a reasonable
sense, and, if the doctor is of opinion, on reasonable grounds and with adequate
knowledge, that the probable consequence of the continuance of the pregnancy
will be to make the woman a physical or mental wreck, . . . [then this constitutes]
operating for the purpose of preserving the life of the [pregnant woman].**

> National Policy Guidelines and Curricula

Despite the fact that termination of pregnancy is legal in mainland Tanzania to preserve
a woman'’s life or health and in cases of sexual violence, our research revealed no
mainland Tanzanian government policies or guidelines pertaining to safe abortion
services.* This absence of comprehensive guidelines demonstrates a fundamental
failure on the part of the state to comply with both its own policies and its obligations
under international and regional human rights law.

At the same time, the government has repeatedly acknowledged the harm of unsafe
abortion and affirmed its commitment to providing comprehensive post-abortion care.*®
The primary government document devoted to post-abortion care is the 2002 Post-
Abortion Care Clinical Skills Curriculum.* This curriculum is used for in-service training
of providers, including medical officers, assistant medical officers, clinical officers, and
nurse/midwives,* thereby clearly permitting mid-level providers to offer post-abortion
care services.

The curriculum explicitly refers to Tanzania’s abortion law, stating:

e Tanzania Law allows therapeutic abortion, with life of [the pregnant woman]
as priority.

e However, few women and men know this law.

* Knowledge that the law does not allow abortion “by demand”, makes women
fear being reported to “justice” and thus they undergo unsafe abortion even
when the law might have allowed it.*®

This government document thus affirms that termination of pregnancy is legal in Tanzania
for life and health indications. It further recognizes the lack of awareness about these
exceptions among providers and the public, and it acknowledges the fact that many
women unnecessarily resort to unsafe abortion due to a lack of information about the
scope and content of the abortion law.
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