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This submission responds to the Expert Review Gsoupquest for information on good
practices or obstacles in accountability arrangemas they relate to the implementation of the
Commission on Information and Accountability (Comssion) recommendations. The
submission focusses specifically on recommendafiowhich calls for transparent, inclusive
national accountability mechanisms. It focuses owodgpractices from human rights-based
accountability mechanisms to promote and protecmerms and adolescents’ reproductive
health, and in particular to secure women’s actessafe abortion. Part | demonstrates how
human rights accountability mechanisms can cornstéaicrucial component of implementing the
Global Strategy for Women’s and Children’s HealiBlabal Strategy) and Commission
recommendations. Part Il examines types of hunggmsr accountability apparatuses that, where
implemented effectively, have allowed for positsteps to be taken towards securing the right to
health for women.

|. THE ROLE OF ACCOUNTABILITY IN |IMPLEMENTING THE GLOBAL STRATEGY

As the Global Strategy acknowledges, internatiomaiman rights treaties firmly establish
women'’s and children’s health as a fundamental lmurgit. Human rights are not only moral
or political commitments, but also legal obligagon Accountability is the process whereby
States, as duty-bearers, demonstrate, explainumtiflyjhow they have discharged their human
rights obligations to rights-holders and providmeslies and redress where they have fdiled.

Effective accountability arrangements — operatmgplly, nationally and internationally — must
be both prospective and retrospective. Prospeeaspects of accountability fit in with the core
components of the accountability framework ideatlfiby the Commission to monitor, review
and act Accountability mechanisms help identify which laymlicies and plans work, so that
they can be continued, and which are not successfihey can be reevaluatedhccountability
requires the establishment of accessible mecharttsmggh which the government can explain
and justify its policies and programs to rightsdesk and receive their feedback. Concurrently,
such mechanisms must empower citizens, particuhadgnbers of marginalized groups, to claim
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their rights and participate in formulating and ritoring policies that impact their livés Thus,

an effective accountability system increases taesparency of State decision-making, enhances
public access to information, and demands activeiciation from diverse stakeholdets.
Monitoring mechanisms complement accountability naisms by ensuring the collection and
analysis of appropriate data to measure the Stevemliance with its human rights obligatichs.

It is essential that accountability mechanismsragsaged in the Commission’s recommendation
7 include those that act retrospectively. RetroBpe aspects of accountability remedy and
redress the State’s failures to fulfill its humaghts obligations. Human rights law guarantees
the right to an effective remedywhich includes reform of policies or programsyausiuction of
legislation, or human rights trainings for govermmefficials or others who implement relevant
programs. Remedies also include traditional foohsedress such as compensation for victims
of human rights violations.

Establishing and supporting effective accountabilihechanisms, and implementing their
recommendations, is crucial to ensuring the comamiis that States have made under the
Global Strategy and as States parties to intenmaltibuman rights treaties are upheld. By
providing a forum to assess States’ compliance witleir human rights obligations,
accountability mechanisms can translate humangigitd concrete realities for individudls.

[I. GOoD PRACTICES IN USING HUMAN RIGHTS ACCOUNTABILITY MECHANISMS TO
PrRoMOTE WOMEN’'SHEALTH

Accessible, transparent, independent and effeatieeuntability mechanisms are fundamental to
improving policies and programs to ensure womend ehildren’s healtR. We have divided
them into three general groups: judicial, quasigiad and non-judicial mechanisms.

a. JUDICIAL

Judicial mechanisms have enabled rights-holdelsiteg claims before a third-party arbiter at
the national, regional or international level totedmine whether rights violations have
occurred™® Through judicial review, courts have determinduether a State failed to meet its
constitutional and international human rights adigns related to women’s and children’s
health, compel state action to correct systemiicpdailures or order remedies for victirfrs.

i. NATIONAL COURTS

In India, advocates in domestic courts have subdgssirawn on constitutional and human

rights law to argue that the State is not fulfgjints legal obligations to prevent maternal
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mortality and morbidity?> In the 2010 decision dfaxmi Mandal v. Deen Dayal Harinagar
Hospital & Others the Delhi High Court recognized a constitutiopgdiotected right to
maternal healthcare and ordered compensation fgintsriviolations experienced by two
impoverished women, one of whom died during chitttbi The High Court recognized the
State’s failure to implement various programs tdure maternal and infant mortalty. It
ordered the State to financially compensate the evosnfamilies* and specifically directed the
State to remedy deficiencies in and improve moimigpof public health prograns.

Similarly, in the case ofSandesh Bansal v. Union of India and Othéwsal advocates
represented by the Human Rights Law Network, broagtase against Madhya Pradesh to push
for structural change to address the State’s higsrof maternal mortality. In particular, the
case sought to hold the State of Madhya Pradesiuatable for the unacceptable conditions in
its health facilities, which contribute to the stathigh maternal mortality ratio, and achieve
implementation of existing maternal health policeasl programmes. The final decision in this
case, issued in February 2072held the government responsible for failing to lienpent its
own policies on maternal health and, more spedlficéor failing to ensure timely access to
maternal health care. It provided specific ordealling for basic infrastructure improvements,
ensuring the availability of an emergency vehidlee provision of vaccinations to pregnant
women and the establishment of a monitoring sysierirack patient records. Interim orders
issued by the High Court of Madhya Pradesh whiéedhse was still pending led to the approval
of a license for a long-awaited hospital blood banll construction of a water tank to help bring
a primary health center into compliance with thpl@pble standard¥

ii. REGIONAL HUMAN RIGHTS COURTS

Regional human rights courts, such as the AfricamrCon Human and Peoples’ Rights, the
Inter-American Court of Human Rights and the Eussp€ourt of Human Rights, have played
an important role in ensuring accountability foegmancy-related rights violations in cases
where national oversight has failed or been insigfit. These mechanisms play an important
role in issue legally-binding rulings and advisayginions on the interpretation of treaties
relevant to women’s and children’s hedith.For example, in the 2009 caseXdkmok Kasek
Indigenous Community v. Paragyagbout the right of an indigenous community to est@l
land, the Inter-American Court of Human Rights cemded the absence of special measures to
protect pregnant women for as contributing to tmiegpancy-related deaths of indigenous
women?® rebuking Paraguay’s failure to implement polictestrain skilled birth attendants,
provide pregnancy-related care, and document adsesternal mortality’ It ordered the State
to establish immediate measures to provide heathicat pregnant woméhand directed it to
conduct a study with the participation of commumitgmbers and experts, to identify means for
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adapting maternal care to community ne€din crafting this remedy, the Court mandated broad
stakeholder participation in developing policiestmnbat maternal death.

b. QUASI-JUDICIAL

Quasi-judicial bodies, including NHRIs, health tmtals and U.N. Treaty Monitoring Bodies
(TMBs), are also important mechanisms for holditages accountable to their obligation to
ensure women’s and children’s right to heéfth.

i. NATIONAL HUMAN RIGHTS INSTITUTIONS (NHRI'S)

NHRIs are independent governmental bodies that ramvaand defend human righits.
Therefore, they have an important role in ensunragional oversight for maternal health.
NHRIs can use their powers to conduct inquirie® imtomen’s health issues and make
recommendations to the government aimed at impgoyrogress towards health outcomes,
human rights obligations and other global commitséh

In 2011, the Kenya National Commission on HumarhBRIgKNCHR) initiated a public inquiry
into sexual and reproductive health rights in Kenjahe KNCHR recently released a report
documenting the findings of this inquiry, and irdda concrete recommendations for removing
barriers to the realization of women’s right to s&x and reproductive health, including
improving access to contraceptive information aexvises, maternal healthcare, and safe and
legal abortion, and protecting the sexual and mpcbve health rights of vulnerable or
marginalized group$.

Through this inquiry, the KNCHR played a positivier in promoting accountability, using its
formal, non-partisan powers to call for change ime Iwith constitutional protections and
international legal standards

ii. OMBUDSPERSON ORPATIENT 'SRIGHTS TRIBUNALS

Likewise, Ombudsperson offices, Patient’'s Rightgdmals and Healthcare Commissions, as
autonomous quasi-judicial accountability bodiesyehglayed a crucial role in furthering
accountability. Specifically, the creation of amdeépendent Ombudsperson on women’s and
children’s health, or dedicated unit within an Omibperson’s office, can provide oversight of
the maternal and pediatric health systems and &aném to facilitate dialogue among different
actors involved in such healthcare, and can alsmpte access to judicial mechanisms where
necessar$® The Peruvian Ombudsman (Defensoria del Pueblo lieslicated Women'’s Rights
Unit, which includes a focus on maternal heaftand the Ombudsman'’s office has investigated
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violations of the right to safe motherhd®@nd the right to access contraceptive services fre
from coercior®:

Patient’s Rights Tribunals or Healthcare Commissibandle complaints about the healthcare
system, services or employeds. These quasi-judicial mechanisms may also issuelif
resolutions that compel changes within the headttios, conduct investigations into particular
facets of the health system and formulate recomatends for implementation by
policymakers®® In the United Kingdom, following a national rewieof maternity services
conducted by the Healthcare Commission, which fedetoubling variations in the quality of
care throughout the country, in 2008, the Health€@mmission collaborated with stakeholders,
such as women and clinicians, to establish perfoo®mebenchmarks for providing maternity
services’

iii. U.N.TREATY MONITORING BODIES

U.N. TMBs have developed a vast jurisprudence laticn to national efforts to provide quality
health care to women and childr&This jurisprudence supports the Global Strateggl for
the use of existing global accountability mechamistto support accountability efforts at the
national and global levef® In this way the TMBs have served as essential nisrifor
accountability where national oversight has faitedensure accountability to women seeking
access to safe abortion or for equitable distrdyutf resources.

The Global Strategy urges states to ensure thatemdimave access to a universal package of
guaranteed benefits, including ... safe abortionisesv(when abortion is not prohibited by
law).”*” The cases of.C. v. Pery which the Center for Reproductive Rights andpigstner
organization Promsex filed before the Committeethen Elimination of Discrimination against
Women (CEDAW Committee), artd.L. v. Pery which the Center for Reproductive Rights and
its partner organizations DEMUS and CLADEM filedfdre the Human Rights Committee,
demonstrate the importance of TMBs in holding Statecountable for access to safe abortion
services, where national efforts have been unssfides

L.C., a 13-year-old girl, became pregnant as altrefurape and, scared and ashamed, she
attempted suicide by jumping off the roof of a diny near her homeder suicide attempt
resulted in a devastating spinal injury, and dectooncluded that an emergency surgery was
necessary. However, when hospital staff learnedl th@. was pregnant, they postponed the
surgery. L.C. and her mother requested a legahpeertic abortion, but hospital officials denied
their request. L.C. was only able to access thgesyrweeks later, after she had miscarried, at
which point the procedure was virtually uselessC.Lis now quadriplegi¢® In 2011, the
CEDAW Committee agreed, finding that the Peruviavegnment violated L.C.’s rights to

health and to freedom from discrimination by degyirer a safe, legal abortion, and called on
5



the government to compensate L.C. and provide mesa®i rehabilitation. The Committee also
urged Peru to establish an effective mechanisnerisuring access to abortion where necessary
to preserve a woman’s physical or mental healthtarmbnsider decriminalizing abortion where
pregnancy is a result of rape or sexual ablise.

When K.L., a 17-year-old girl, learned that theutetshe was carrying had anencephaly—a
condition that is fatal in all cases—her physicadvised her to terminate the pregnancy and
K.L. sought an abortion. Hospital officials, howeverevented K.L. from accessing a legal

abortion, forcing her to carry an unviable fetuggom, with significant consequences to K.L.’s

mental health. In 2005, the Human Rights Committemd that the Peruvian government had

violated K.L.’s rights to be free from cruel, inhamand degrading treatment, to privacy, and to
special protection as a minor by denying her a,dafgl abortion, and called on the Peruvian
government to take steps to prevent similar viotaifrom occurring®

The Global Strategy also calls for states to “gtlkan health systems to deliver integrated, high-
quality services....especially at the community leaad to the underserved:"The case of
Alyne da Silva Pimentel v. Brazivhich the Center for Reproductive Rights andpistner
organization Advocaci filed before the CEDAW Comtet on behalf of a woman who suffered
a preventable maternal death, provides another gheani how TMBs have been used to ensure
accountability, in this case where national effddsensure equitable distribution of resources
have been insufficiedt Alyne, an Afro-Brazilian woman living in one ofdtpoorest districts of
Rio de Janeiro, died from preventable causes wherssught maternal care for signs of a high-
risk pregnancy from her local health center. Retong that racial and gender inequalities
underlie Brazil’'s high maternal death rates and tigne’s death in particular stemmed from
multiple forms of discrimination in terms of bothet health care that she had access to and the
quality of care that she received as an Afro-Brazilwoman, the CEDAW Committee
established that the Brazilian government had tedlaAlyne’s rights to health and to freedom
from discriminatiori’® In particular, the Committee drew attention to faet that while policies
and measures for the provision of quality medieakdalid exist in Brazil, the failure to manage
human resources and allocate funding to policy @mgntation contributed to the violation of
Alyne’s rights. The CEDAW Committee’s jurisprudernoehis way shines a light on an obstacle
to implementation of the Global Strategy, and sugpefforts for accountability that national
mechanisms have been unable to address.



c. NON-JuDICIAL
i. MATERNAL DEATH REVIEWS

Maternal death reviews, which are community anédoility based, systematically examine the
incidence and prevalence of maternal mortality andrbidity, thereby enabling health
professionals to review the treatment provided afehtify ineffective medical practicés.
Community-based maternal death reviews have eskedalithe cause of death and illuminate any
personal, familial and/or community factors conitibhg to the death. Generally, in such
reviews trained field-workers interview family meerb and others who can help to identify
factors leading to the death. This community level discussion can facilitate thtroduction of
measures to prevent maternal deaths and disalSiliBacility-based reviews are “qualitative, in-
depth investigations of the causes of, and circantgts surrounding, maternal deaths which
occur in healthcare facilitied? In 1986, Sri Lanka made qualitative investigasinto the
causes of maternal deaths obligatory, and thesésahal/e been an effective tool for identifying
key gaps in the provision of services that contelto preventable maternal deaths, which in turn

has informed development of maternal health pdligiehe country?®

Where information gathered from maternal deathewsi informs efforts to develop better
policies, it can improve the quality of maternahltle services and shape resource distribution.
Reviews also serve as a baseline to measure psogresducing maternal deaths and disability.
However, in order to increase accountability, adependent body with authority to oversee
State action and to verify the implementation aforamendations, must review the data to
ensure the provision of objective, non-biased asislgnd recommendations to policymakérs.

ii. POLITICALAND LEGISLATIVE PROCESSES

Political and legislative processes are essenbaljudicial mechanisms to hold governments
accountable to implement laws and policies thatnmte women’s and children’s health. The
effectiveness of political processes varies amoognties, depending upon the political
structure, the strength of political parties and kel of popular participation in free and fair
electoral processe$. Civil society’s ability to hold political actoraccountable may be greater
in countries with well-developed and transparetitipal and legislative systems.

One legislative process to enhance accountabdityné creation of Parliamentary Committees,
which can evaluate and investigate proposed padicyegislation, and determine budgetary
allocations’® They also engage civil society by relying on velet reports or testimony from

outside parties to inform their analysis. In 20@h, Inquiry Commission established by the
Brazilian National Congress published a report lo@ ihcidence of maternal mortality. The

report resulted from hearings and public debateéls @ivil society individuals and organizations
7



and contained recommendations for government agenmn improving women’s access to
quality maternal healthcare services and strengtgeaccountability systents.

Political and legislative processes are most eaffectvhen States utilize them jointly.
Specifically, legislative measures must accompar8tade’s political commitment to reducing
preventable maternal death and disabfiity.For example, in 2002, Mali enacted a law on
reproductive health, which recognizes that one ainreproductive healthcare is to reduce
maternal mortality and morbidif}. Furthermore, it ensures the women’s rights tdtheare
during pregnancy and childbirth.

[1l. CONCLUSION

Implementation of the Global Strategy and the Cossmn’'s recommendations must be
supported through a broad conceptualization of @uability. The absence and ineffectiveness
of such mechanisms presents one of the biggedenbak in realizing their human rights. As set
out above, different types of local, national antiinational mechanisms play an important role
in upholding human rights obligations regarding veors and children’s health: these

obligations require States to take action throwghewing laws and policies, assigning budgets,
eliminating discrimination and ensuring cross-segoogramming, and thus accountability

mechanisms must reflect all these obligations. &etdi and international accountability

mechanisms fill a crucial gap where national metdmsa do not provide the necessary oversight.
We recommend that the first iIERG report capturs tioad conceptualization of accountability,

and, in particular, recognize the essential roly@dl by international, regional, and national
human rights mechanisms in furthering accountgtalg envisaged in the Global Strategy.
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