March 7, 2012

United Nations Committee against Torture

Office of the United Nations High Commissioner for Human Rights
Palais des Nations

CH-1211 Geneva 10

Switzerland

Re: List of issues prior to the submission of the sixth periodic report of Chile.
Honorable Committee Members:

This letter is intended to assist the U.N. Committee against Torture (the "Committee") in its
preparation of List Of Issues Prior to Reporting to be submitted to Chile for its sixth periodic
review. The Center for Reproductive Rights, an independent non—governmental organization,
hopes to further the work of the Committee by providing independent information concerning
the rights protected in the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (the Convention). This letter highlights the ways in which the State
party has failed to take effective measures to prevent, investigate, punish, or redress the forced
and coerced sterilization of women living with HIV.

Articles 2(1)" & 16(1)?

1. Please provide specific information on measures being taken to prevent involuntary
sterilization of women living with HIV in healthcare facilities, including information on the
implementation of policies and programs to ensure that surgical sterilization procedures
are carried out with the patients’ voluntary and informed consent. Please provide specific
data demonstrating the effectiveness of these measures, and any information on measures
that the State party intends to implement, including to address the underlying stigma,
discrimination, and misinformation that contributes to involuntary sterilizations in
healthcare facilities.

a. Chilean women living with HIV are subjected to involuntary sterilization

The rights of women living with HIV in Chile are routinely violated in health care institutions
through stigmatization and discrimination based on their HIV-positive status and involuntary
medical practices, including forced and coerced sterilization. In a 2004 study in Chile, 56% of
women living with HIV reported being pressured by health services personnel to prevent
pregnancy.® 50% of women living with HIV who had been sterilized reported that the
sterilization occurred without their consent or under pressure.* The involuntary sterilization of
women based on their HIV-positive status violates the prohibition against torture or cruel,
inhuman, or degrading treatment. Involuntary sterilization has lasting physical and psychological
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effects, as it permanently deprives women of their physical reproductive capabilities and can lead
to physical and mental suffering,® social isolation, fear of medical professionals and lifelong
anguish.®  Furthermore, women who have been involuntarily sterilized may also experience
alienation from their partners and/or their families due to the loss of their fertility, particularly in
cultures that closely associate womanhood with motherhood.

Involuntary sterilization may take the form of coerced or forced sterilization. Coerced
sterilization occurs when the individual does not provide free and informed consent prior to the
sterilization. Coerced sterilization may result from the use of intimidation tactics,
misinformation, directive counseling or financial or other incentives which compel a person to
undergo sterilization. The conditioning of health services on consent to sterilization is another
form of coercion. Forced sterilization occurs when a person does not consent to or is not
informed of the sterilization prior to the procedure. Due to sterilization’s permanent nature, it is
critical that women provide informed consent prior to the procedure. Informed consent to
sterilization entails that the consent is free and voluntary, and that the patient is provided
counseling about the risks and benefits of sterilization, and about alternative, reversible forms of
family planning, before consent is obtained.’

Involuntary sterilization is a physical manifestation of the stigma and discrimination against
women living with HIV, based on the medical practitioner’s belief that women living with HIV
should not bear children. This stereotype may be based on two different misconceptions: that she
will transmit the virus to her child or that she will soon leave behind orphan children because she
will necessarily die from the virus. In fact, with proper treatment and by avoiding breastfeeding,
the likelihood of a mother transmitting HIV to her child through labor can be reduced to less than
2%.8 Furthermore, scientific advancements have transformed the treatment regimen for HIV, and
with appropriate care, HIV can be a chronic, manageable disease and is no longer a death
sentence. Despite these developments, in a survey of women living with HIV in Chile,
approximately 50% reported being discouraged by their doctor from having children.’

Women living with HIV may be particularly susceptible to the influence of their doctor, since
they rely on medical practitioners for life-saving treatment;'® as such, it is particularly critical
that healthcare workers treating women living with HIV provide unbiased counseling about
sterilization, and do not unduly influence their patients’ decisions, including by ensuring that
women do not feel pressured to undergo sterilization and that the decision is not made in a time
of crisis.'* Surgical sterilizations often occur in tandem with cesarean deliveries, which is a time
when women living with HIV’s primary concern is the delivery of a healthy child without HIV.
As such, this is not an appropriate time to weigh the issue of sterilization and provide informed
consent.

i. F.S.v.Chile



The case of F.S. v. Chile, currently pending before the Inter-American Commission on Human
Rights (IACHR), exemplifies the pervasive problem of involuntary sterilization in Chile. F.S., a
rural woman living with HIV, was sterilized without her knowledge or consent following a
cesarean section when she was only 20 years old. F.S. had not requested or discussed
sterilization with her doctor prior to the procedure, nor did she receive counseling on the risks
and benefits of sterilization or alternative methods of birth control. F.S. never consented
verbally or in writing to the procedure. While she and her husband had planned to have more
children, following the forced sterilization, this plan was no longer possible as the sterilization
stripped F.S. of her reproductive capabilities. Although F.S. sought justice through the Chilean
judicial system, the Public Prosecutor failed to adequately investigate her case and she was
unable to obtain redress. To this day, F.S. suffers from depression resulting from the
sterilization, and the physical and psychological effects of the sterilization have strained her and
her husband’s relationship. F.S. also has trouble receiving medical attention, as a result of the
abuses she suffered at the hands of medical professionals.*?

b. Involuntary sterilization on the basis of HIV status violates the Convention
Against Torture

Under the Convention, States are required to take measures to prevent acts of torture or ill
treatment.’® States must protect minorities and marginalized groups, and “ensure the protection
of members of groups especially at risk of being tortured, by fully prosecuting and punishing all
acts of violence and abuse against these individuals and ensuring implementation of other
positive measures of prevention and protection.”** The Committee has emphasized that gender is
a key factor in the infliction of torture or cruel, inhuman and degrading treatment, that “being
female intersects with other identifying characteristics or status of the person,”** and that women
are particularly at risk for torture or ill-treatment involving medical treatment and reproductive
decisions.™® In instances of sterilization based on seropositive status, the sex of the woman and
her status as HIV positive intersect in order to result in the infliction of violence against her.

The Committee has repeatedly issued concluding observations recognizing involuntary
sterilization as a violation of the Convention Against Torture. The Committee has expressed
deep concern about allegations of involuntary sterilization,!’” and has urged State parties to
promptly and thoroughly investigate such allegations, prosecute perpetrators of involuntary
sterilization, and provide victims with adequate compensation.'® The Committee has also urged
State parties to train public officials on criminal liability for involuntary sterilizations and the
proper means of obtaining informed consent.® The Committee has urged State parties to “take
whatever legal and other measures are necessary to effectively prevent acts that put women’s
health at grave risk.”?

In the case of V.C. v. Slovakia, the European Court of Human Rights addressed the involuntary
sterilization of a Roma woman, ruling that coerced sterilization violates the right to be free from
torture, cruel, inhuman and degrading treatment.?* The Court noted that “sterilization constitutes
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a major interference with a person’s reproductive health status?? and “[a]s it concerns one of the

essential bodily functions of human beings, it bears on manifold aspects of the individual’s
personal integrity including his or her physical and mental well-being and emotional, spiritual
and family life.”*®

The Human Rights Committee (HRC) considers forced sterilization a violation of the right to be
free from cruel, inhuman and degrading treatment,?* and the former Special Rapporteur on
Violence against Women, Its Causes and Consequences has described forced sterilization as
“battery of a woman,” noting that it “is a method of medical control of a woman’s fertility
without the consent of a woman.”®® The Inter-American Commission on Human Rights has
“indicated that inhuman treatment includes unjustifiable conduct that causes severe physical,
mental or psychological pain or suffering.”?

Articles 12,27 13% & 14(1)%

2. Please provide information on the mechanisms available for women who have been
sterilized without their consent to lodge complaints against healthcare providers. Please
provide specific information on the policies and procedures in place to ensure adequate
investigation, prosecution, and punishment of healthcare providers who perform
involuntary sterilizations, specific data on reports of involuntary sterilization within
medical institutions, the investigative process employed to respond to reports of
involuntary sterilization, the number of criminal prosecutions for involuntary sterilization
and the sanctions that have been imposed. Please indicate the mechanisms available to
provide redress, including fair and adequate compensation and measures of rehabilitation,
to women who have been involuntarily sterilized and provide specific data on the use of
such mechanisms, their effectiveness, and the redress provided.

a. Despite domestic legal provisions prohibiting involuntary sterilization, the practice
persists with impunity

While Chile’s domestic laws protect the rights of women living with HIV, the lack of
implementation and enforcement of these regulations inhibit the effectiveness of these
protections.*® In 1998, Chile passed a law to implement the Convention of Belém do Para, which
provides domestic protection for the right to be free from gender-based violence.3* Chile’s law
on HIV/AIDS prohibits discrimination against people based on their HIV status and prohibits
public health institutions from denying access to healthcare services based on a person’s
serological status.®* Furthermore, the law on surgical sterilization requires healthcare providers
to offer counseling on alternative contraceptive methods, the irreversible nature of sterilization,
and the potential risks, prior to obtaining consent from patients. ** Voluntary, informed consent
must be obtained in writing prior to the sterilization.*



Despite the legal framework surrounding involuntary sterilization, these regulations have not
been adequately implemented, thereby hindering their effectiveness in protecting the rights of
women living with HIV. Furthermore, mechanisms to provide a remedy for coercively sterilized
women have been ineffective, resulting in violations of the right to redress. In a 2010
investigation into involuntary sterilization of women living with HIV in Chile for the report
Dignity Denied, none of the women interviewed reported receiving redress for their
sterilization.>® A search for information on investigations, prosecutions, punishment and redress
for involuntary sterilizations did not yield any results, exemplifying the need for the State to
enhance efforts to redress involuntary sterilizations and to monitor the use and effectiveness of
mechanisms for redress. The case of F.S. v. Chile further demonstrates the State’s failure to take
steps to conduct prompt and impartial investigations into reports of involuntary sterilization and
provide redress for women who were involuntarily sterilized. In the aforementioned case of F.S.
v. Chile, F.S. filed a complaint against the operating surgeon who sterilized her without her
consent, seeking criminal sanctions and financial reparations. A police investigation determined
that F.S. did not give written consent for the sterilization, as required by Chilean law. Despite
F.S’s testimony that she never consented to sterilization in any form and Chile’s law requiring
written consent, the Public Prosecutor failed to adequately investigate F.S.’s complaint and
recommended that the case be dismissed. F.S. and her lawyers unsuccessfully appealed this
decision, leaving F.S. without any source of redress.

b. Standards on investigating, prosecuting, punishing and redressing involuntary
sterilization

Under the Convention, State parties are obligated to “eliminate any legal or other obstacles that
impede the eradication of torture and ill-treatment; and to take positive effective measures to
ensure that such conduct and any recurrences thereof are effectively prevented.”*® If such
measures are ineffective, the State is required to revise the measure or implement more effective
measures.®” Under Articles 13 and 14 of the Convention, State parties are obligated to ensure that
victims of torture or cruel, inhuman or degrading treatment obtain access to justice and legal
redress which includes “fair and adequate compensation, including the means for as full
rehabilitation as possible.”® Furthermore, States must educate their general populations on the
prohibition of torture and ill-treatment, and provide law enforcement and other personnel with
training on recognizing and preventing torture and ill-treatment.*

As such, Chile is responsible for implementing effective measures to ensure women living with
HIV who are involuntarily sterilized can access a complaint mechanism, that reports of
involuntary sterilization are adequately and appropriately investigated and prosecuted, and that
women who are involuntarily sterilized receive compensation and rehabilitation. Chile must also
educate those actors who may contribute to providing redress for victims, such as police officers,
public prosecutors and judges, on involuntary sterilization of women living with HIV as a form
of torture and cruel, inhuman or degrading treatment.



There remains a significant gap between the rights afforded to women living with HIV under the
Convention and the reality for women in Chile. We applaud the Committee for its commitment
to advancing and protecting the reproductive rights of all women. We hope that this information
will be useful in the Committee’s preparation of its list of issues prior to reporting for Chile. In
case any questions in regard to this letter should arise, or if the Committee would like further
information, please do not hesitate to contact the undersigned.

Sincerely,
NEQ‘/U"CAP Mo
Monica Arango Olaya Katherine Mayall
Regional Director for Latin America Legal Fellow for Latin America and
and the Caribbean the Caribbean
Center for Reproductive Rights Center for Reproductive Rights
Cra. 6 No. 26b-85, Piso 9 120 Wall Street
Edificio Sociedad Colombiana New York, NY 10005

de Arquitectos
Bogota, Colombia
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