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. "~ Edited — footmotes numbers may differ from original
r. v. morgentaler, [1988] 1 8.C.R, 30

Dr, Henry Morgentaler, Dr. Leslie Frank Smoling and Dr. Robert Scott
Appellants ‘

V.

Her Majesty The Queen Respondent

and

The Attorney General of Canada Infervener
INDEXED AS: R. . MORGENTALER

File No.: 19556, '
1986: Cetober 7, 8, 9, 10; 1988: January 28.

Present: Dickson C.J. and Beetz, Esicy, McIntyre, Lamer, Wilson and La Forest JJ.
ON APPEAL FROM THE, COURT OF APPEAL FOR ONTARIO

The judgment of Dickson C.J. and Lamer J. was delivered by

THE CHIEF JUSTICE--The principal issue raised by this appeal is whether the
abortion provisions of the Criminal Code, R.S.C. 1970, ¢, C-34, infringe the "right to life,
liberty and security of the persen and the right not to be deprived thereof except in
accordance with the principles of fundamental justice” as formulated in s. 7 of the
Canadian Charter of Rights and Freedoms. The appellants, Dr, Henry Morgentaler, Dr.
Ieslie Frank Smoling and Dr, Robert Scott, have raised thirteen distinet grounds of
appeal. During oral submissions, however, it became apparent that the primary focus of
the case was upon the s, 7 argument. It is submitted by the appellants that s, 251 of the
Criminal Code contravenes s. 7 of the Canadian Charter of Rights and Freedoms and
that . 251 should be struck down. Counsel for the Crown admitted during the course of
her submissions that 5. 7 of the Charter was indeed "the key" to the entite appeal, As for
the remaining grounds of appeal, only a few brief comments are necessary, Fiist of all, 1
agree with the disposition made by the Court of Appeal of the non-Charter issues, many
of which have already been adequately dealt with in earlicr cases by this Court. I am also
of the view that the arguments concerning the alleged invalidity of 5. 605 under ss. 7 and
11 of the Charter are wnfounded. In view of my resolution of the s. 7 issue, it will not be
necessary for me to address the appellants’ other Charier arguments and I expressly
refrain from conmnenting upon their merits.

During arguiment before this Court, counsel for the Crovwn emphasized repeatedly
that it is not the role of the judiciary in Canada to evalvate the wisder of legislation
enacted by our dernocratically elected representatives, or to second-guess difficnlt policy
choices that confront all governments. In Morgentaler v. The Queen, [1976] 1 S.CR.
616, at p. 671, [hereinafter "Morgentaler (I975)" I stressed that the Court had "not been
called upon to decide, or even to enter, the Joud and continuous public debate on
abortion.” Eleven years later, the confroversy persists, and it remains true that this Court
pannot prosume to resolve all of the competing claims advanced in vigorous and healthy
public debate. Courts and legislators in other democraiic societies have reached
completely contradictory decisions when asked to weigh the competing values relevant to
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the abortion question. See, e.g., Roe v, Wade, 410 U.8.113 (1973); Paton v. United
Kingdom (1980), 3 E.HLR.R. (Eurapean Court of Human Rights); The dbortion Decision
of the Federal Constitutional Court -- First Senate ~of the Federal Republic of Germany,
February 25, 1975, translated and reprinted in (1976), 9 John Marshall I. Prac. and Proe.
605; and the Aboriion Act, 1967, 1967, ¢.87 (U.K.)

But since 1975, and the first Morgentaler decision, the Court has been given
added responsibilities. I stated in Morgentaler (1975), at p. 671, that:

The values we must accept for the purposes of this appeal are those expressed by
Parliament which holds the view that the desire of a woman to be relieved of her
pregnancy is not, of itself, justification for performing an abortion.

Although no doubt it is still fair to say that courts are not the appropriate forum for
articulating complex and controversial programmes of public policy, Canadian courts are
now charged with the crucial obligation of ensuring that the legislative initiatives pursned
by our Parliament and tegislatizres conform to the democratic values expressed in the
Canadian Charter of Rights and Freedoms. As Jnstice Melntyre states in his reasons for
judgment, at p. 138, “the task of the Court in this case 5 not to solve nox seek to solve
what might be called the abortion issue, but stmply to measure the content of s. 251
against the Charter." It is 11 this latter sense that the current Morgenialer appeal differs
from the one we heard a decade ago. _
I

The Cout stated the following constitutional gquestions:

1. Does section 251 of the Criminal Code.of Canada infringe or deny the rights and

freedoms guaranteed by ss. 2(a), 7, 12, 15, 27 and 28 of the Canadian Charier of Rights
and Freedoms? '

9. f section 251 of the Criminal Code of Carada infringes or denies the righis and

freedotns guaranteed by ss, 2(a), 7, 12, 15, 27 and 28 of the Canadian Charter of Rights
and Freedoms, is s. 251 justified by s. 1 of the Canadian Charter of Rights and Freedoms
and. therefore not inconsistent with the Constitution dct, 19827

3. Is section 251 of the Criminal Code of Canada ultra vires the Parliament of Canada?

4. Does section 251 of the Criminal Code of Canada vielate s. 96 of the
Constitution dct, 18677 '

5. Does section 251 of the Criminal Code of Canada unlawfully delegate federal criminal
power to provincial Ministers of Health or Therapeutic Abortion Committees; and in

. doing se, has the Federal Government abdicated its authority in this area?

6. Do sections 605 and 610(3) of the Criminal Code of Canada infringe or deny the rights

" and freedoms guaranteed by s8. 7, 11(d), 11(/), 11(h) and 24(1) of the Comadian Charter

of Rights and Freedoms?

%




7. If sections 605 and 610(3) of the Criminal Code of Canada infringe or deny the righis
and freedoms guaranteed by ss, 7, 11(d) 11(#), 11(%) and 24(1) of the Canadian Charter
of Righis and Freedoms, are 8s. 605 and 610(3) justified by s. 1 of the Caradian Charter
of Rights and Freedoms and therefore not inconsistent with the Constitution 4et, 19827

The Attorney General of Canada intervened to support the respondent Crown.

n

- Relevant Statutory and Constitutional Provisions

Criminal Code

251. (1) Every one who, with intent to procure the miscarriage of a female person,
whether or not she is pregnant, uses any means for the purpoese of carrying cut his
intention is guilty of an indictable offence and is liable to imprisonment for life.

(2) Bvery female petson who, being pregnant, with intent to procure her own miscartiage, |

USes any means or permits any means to be used for the purpose of carrying out her
intention I3 guilty of an indictable offence and is liable to imprisonment for two years.

{3) In this section, "means" includes .

() the administration of a drug or other noxious thing,

(h) the use of an instrument, and

(¢) manipulation of any kind.

(4) Subsections (1) and (2) do not apply to

(&) a quatified medical practitioner, other than a member of a therapeuhc abortion
committes for any hospital, who in good faith uses in an aceredited or approved hospital
any means for the purpose of cartying out his intention to procure the miscarriage ofa
female person, or

(b) a fernale person who, being pregnant, permits a quahﬁed medical practitioner to use
in an accredited or approved hospital any means described in paragraph (a) for the
purpose of carrying out her intention to procure her own miscarriage, if, before the use of
those means, the therapeutic abortion committee for that aceredited or approved hospital,
by a majority of the members of the committee and at 4 meeting of the committec at
which the case of such fomale person has been reviewed,

(¢) has by certificate in writing stated that in its opinion the continuation of the pregnancy
of such fernale person would or weuld be likely to endanger her life or health, and

() has caused a copy of such certificate to be given to the qualified medical practitioner,
(5) The Minister of Health of a province may by order

(&) require a therapeutic abortion committee for any hospital it that provinee, or any
member thereof, o furnish to him a copy of any certificate described in paragraph (4)(¢)
issued, by that commmitiee, together with such other information relating to the
gircumstances surrounding the issue of that certificate as he may require, or

(B) require a medical practitioner who, in that plovmce, hag procured the miscarriage of
any female person named in a certificate described in paragraph (4)(e), to furnish to him a
copy of that certificate, together with such other information relating to the procuring of
the miscariage as he may require.
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(6} Kor the purposes of subsections (4) and (5) and this subsection "accredited hospital"
means a hospital accredited by the Canadian Council on Hospital Accreditation in which
diagnostic services and medical, surgical and obststrical treatment are provided;
"approved hospital" means a hospital in 2 province approved for the purposes of this
section by the Minister of Health of that province; '

"board” means the board of governors, management or directors, or the trustees,
commission or other person or group of persons having the control and management of
an accredited or approved hospital: .

"Minister of Health" means -

(@) in the Provinces of Ontario, Quebec, New Brunswick, Manitoba, Newfoundland and
Prince Bdward Island, the Minister of Health,

(@.1) in the Province of Alberts, the Minister of Hospitals and Medical Care,

(0) in the Province of British Columbia, the Minister of Health Services and Hospitel
Insurance, - '

(¢} in the Provinces of Nova Scotia and Saskaichewan, the Minister of Public Health, and

(d) in the Yukon Termitory and the Northwest Territories, the Minister of National Health
and Welfare; ‘

"qualified medical practitioner” means a person entitled to engage in the practice of
medicine under the laws of the provinee in which the hospital referred to in subsection
(4) is gitvated:

“therapeutic abortion committee” for any hospital means a commitiee, comptised of not
less than three members each of whom is a qualified medical pracitioner, appointed by
the board of that hospital for the purpose of considering and determining questions

- relating to ferminations of pregnancy within that hospital,

(7) Nothing in subsection (4) shall be construed ag making unnecessary the obtaining of
any authorization or consent that is or may be required, otherwise than under this Aet,

before any means are vsed for the purpose of carrying ont an intention to procure the
miscarriage of a female person, '

The Comadian Charter of Righis and Freedoms

1. The Canadian Charier of Rights and Fresdoms guarantees the rights and freedoms set
out in it subjeet only to such reasonable limits preseribed by law as can be demonstrably
ivstified in a free and democraiic society. ‘

7. Everyone has the right to life, liberty and security of the person and the right not to be
deprived thereof except in aceordance with the principles of fundamental justice,

: I
Procedural History

The three appellants are all duly qualified medical practitioners who together set up a
¢linie in Toronto to perform abortions upon women who had not obtained a certificate
from a therapeutic abortion committee of an aceradited or approved hospital as required
by s, 251(4). The doctors had made public statements questioning the wisdom of the

“abortion laws in Canada and asserting that a woman has an unfettered right to choose

whether ot not an abortion is appropriate in her individual circumstances.
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Indictments were preferred against the appellants charging that they conspited
with each other between November 1982 and July 1933 with intent to procure the
miscarriage of female persons, using an indveed suction technique to carry out that intent,
contrary to s. 423(1)(d) and s. 251(1) of the Criminal Code.

L .

| v.

Section 7 of the Charser

I'n his submissions, counsel for the appellants argued that the Court should _
recognize a very wide ambit for the rights protected under s, 7 of the Charier. Basing his
argument largely on American constitutional theories and authorities, Mr, Manning
submitted that the right to "life, liberty and security of the person” is a wide-ranging right
to control one's own life and to promote one's individual autonomy. The right would
therefore include a right to privacy and a right to make unfettered decisions about one's
own life,

In my opinion, it is neither necessary nor wise in this appaal to explore the
broadest implications .of s. 7 as counsel would wish us to do. | prefer to rest my
conclusions on a narrower analysis than that put forwerd on behalf of the appellants.

1 do not think it would be appropriate to attetnpt an all-encompassing explication of 5o
important a provision as 9. 7 so early in the history of Charter interpretation, The Courf
should be presented with a wide variety of ¢laims and factual sitnations before
articulating the full range of' s, 7 rights. I will therefore limit my comments to some
interpretive prineiples already set down by the Court and to an analysis of only two
aspects of s. 7, the right to "security of the person” and "the principles of fundamental
justice".

A, Fnterpreting 8. 7
The goal of Charrer interpretation is to secure for all people "the full benefit of

" the Charfer's protection: & . Big M Drug Mart Ltd, [1985] 1 8.CR. 295, at p. 344. To

attain that goal, this Court has held consistently that the proper technique for the
interpretation of Charter ptovisions s to pursue a "purposive" analysis of the right
guaranteed. A right recognized in the Charter is “to be understbod in other words, in the
light of the interests it was meant fo protect” . ,

Th Singh v Mivister of Employment amz' Immigration, [1985] 1 8.C.R. 177, at p,
204, Justice Wilson emphasized that there are three distinct elements to the s. 7 right, that
"ife, liberty, and security of the person” ave independent interests, each of which must be

- given independent significance by the Court (p. 205), This interpretation was adopted by

a majority of the Court, per Tustice Lamer, in Re B.C. Motor Vehivle Aet, [1985] 2 8.C.R.
486, at p. 500. It is therefore possible to treat only one aspect of the first part of 5. 7

- before determining whether any infringement of that interest accords with the principles

of fundamental justice. (See Singh, Re B.C. Motor Vehicle Act, and R. v. Jones, [1986] 2
S.CR. 284 -
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With respect to the second part of 5. 7, in early academic commentary one of the principal
concerns was whether the reference to "principles of fundamental justice” enables the
courts to review the subsiance of legislation. .. In Re B.C Mbotor Vehicle det, Lamer J.
noted at p. 497 that any attempt to draw a sharp line between procedure and substance
would be ill-conceived, He suggested further that it would not be beneficial in Canada to
allow a debate which is rooted in United States constitutional dilemmas to shape our
interpretation of s. 7 (p. 498)

We would, in my view, do our own Constitution a disservice o sxmply allow the

American debate to define the issue forus, all the while ignoring the truly

fundamental structural differences between the two constitutions,

Leaxier T, went on to hold that the principles of fundamental justice referred to in s, 7
can relate both to procedurs and to substande, depending upon the circumstances
presented before the Court,

Fhave no doubt that s. 7 does impose upon courts the duty to review the substance
of legislation once it has been determined that the legislation infringes an individual's
right to "life, liberty and security of the person®, The section states clearly that those
interests may only be impaired if the principles of fundamental justice are respected.
Lamer J. emphasized, however, that the courts should avoid "adjudication of the meriis of
public policy” (p. 499). In the present cage, I do not believe that it is necessary for the
Couzt 1o tread the fine line between substantive review and the adjudication of public
policy, As in the Singh case, it will be sufficient to investigate whether or not the
1mpugned legislative provisions meet the procedural standards of fundamental justice.
First it is necessary to determine whether s, 251 of the Criminal Code impairs the security
of the person,

B. Security of the Person

The law has long recognized that the human body ought to be pretected from interference
by othets. At common law, for example, any medical procedure carried out on a person
withont that person’s consent is an assault. Only in emergency circumstances does the
law allow others o make decisions of this nature, Similaly, art. 19 of the Civil Code of
Lower Canada provides that "The human person is inviolable” and that "No person may
cause harm to the person of another without his consent or without being authorized by
law to do 50", "Security of the person”, in other words, is not a value alien to our legal
landscape. With the advent of the Charter, security of the person has been elevated to the
status of a constitutional norm., This is not o say that the various forms of protection
accorded to the human body by the common and civil law oceupy a similar status,
"Security of the person™ must be given content in a manner sensitive to its constitutional
position. ... Nor is it to say that the state can never impair personal security interests.
There may well be valid reasons for interfering with security of the person. It is to say,
howgver, that if the state docs interfere with security of the person, the Charter requires
stich interference to conform with the principles of fundamental justice.
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The appellants submitted that the "security of the person” protected by the
Charter is an explicit right to conirol one's body and 1o make fundamental decisions
about one's life. The Crown contended that "security of the person” is a more
circumseribed interest and that, like all of the elements of &, 7, it at most relates to the

- concept of physical control, simply protecting the individual's intexest in his or her bodily

integrity. . e s

.. Lamer J. held, at pp. 919-20, that even in the specific context of s. 11(b);

. .. security of the person is not restricted to physical integrity; rather, it
encompasses protection against "overlong subjection to the vexations and
vicissitudes of a pending criminal accusation” . . . These include stigmatization of
the accused, loss of privacy, siress and anxiety resulting from a multitude of
factors, including possible disruption of family, social life and work, legal costs,
uncertainty as to the outcome and sanction.

If state-imposed psychological frauma inftinges security of the person in the rather
citcumseribed case of 5. 11(8), it should be relevant to the general cass of s, 7 where the
right is expressed in broader terms, , ,

Inote also that the Court has held in other contexts that the psychological effect
of state aciion is relevant in assessing whether or not a Charter tight has been infringed.
In R. v. Therens, at p. 644, Justice Le Dain held that "The element of psychological
compulsion, in the form of a reasonable perception of suspension of freedom of choice, is

enough to make the restraint of liberty involuntary” for the purposes of defining

"detention" in s. 10 of the Charter. . . .

. LI T N
The case law leads me to the conclusion that state interference with bodily

integrity and serious state-imposed psychological stress, at least in the criming] law

eontext, constitute a breach of sectwity of the person. It is not necessary in this case to
determine whether the right extends further, to protect either interests central to personal
autonomy, such as a right to privacy, or interesis unrelated to criminal justice,

Twish to teiterate that finding a violation of security of the person does not end

~ thes. 7 inguiry. Patliament could choose to infiinge security of the person if it did so in a

manner consistent with the principles of fimdamental justice. The present disenssion
should therefore be seen ag a threshold inguiry and the conelusions do not dispose
definitively of all the issues relevant to 5. 7. With that caution, I have no difficulty in |
concluding that the encyelopedic factual submissions addressed o us by counsel in the
present appeal establish beyond any doubt that 8, 251 of the Criminal Code is prima facie
a violation of the security of the petson of thonsands of Canadian women who have made
the diffienlt decision that they do not wish to continue with a pregnancy.

At the most basic, physical and emotional level, every pregnant woman is told by
the section that she cannot submit to a generally safe medical procedure that might be of

L)
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clear benefit to her unleds she meets criteria entirely unrelated to her own priorities and
aspirations, Not only does the removal of decision-making power threaien women in a
physical sense; the indecision of knowing whether an abortion will be granted inflicts
emotional stress, Section 251 clearly interferes with a woman's bodily integrity in both a
physical and emotional sense. Forcing a woran, by thweat of eriminal sanction, to carry &
foetus to term unless she meets certain criteria unrelated to her own priorities and
agpirations, is a profound interference with 2 woman's body and thus a violation of
security of the person. Section 251, therefore, is required by the Charter to comport with
the principles of fimdamental justice,

Although this interference with physical and emotional integrity is sufficient in
itself to trigger a review of s, 251 against the principles of fundamental justice, the ‘
operation of the decision-making mechanism set out in s, 251 creates additional glaring
breaches of security of the person. The evidence indicates that s. 251 causes a certain
amonnt of delay for women who are successful in meeting its criteria. In the context of
abortion, any unnecessary delay can have profound consequences on the woman's
physical and emotional well-being,

More specifically, in 1977, the Report of the Committee on the Operation of the
Abortion Law (the Badgley Report) revealed that the average delay between a pregnant
womat's first contact with a physician and a subsequent therapeutic abortion was eight
weeks (p. 146). Although the situation appears to have improved since 1977, the extent of
the improvement is not clear. The intervener, the Attorney General of Canada, submitted
that the average delay in Ontario between the first visit io & physician and a therapeutic
abortion was now between one and three weeks, Yet the respondent Crown admitted in a
supplementary factum filed on November 27, 1986 with the petmission of the Court that
(. 3): , ' 7 '
.. vthe evidence discloses that some women may find it very difficuli to
obtain an abortion: by necessity, aborfion services are limited, since
hospitals have budgetary, time, space and staff constraints as well as many
medical responsibilities. As a result of these problems a woman may have
to apply to several hospitals,

If forced to apply to several different therapeutic abortion committees, there oan be no
doubt that a woman will experience serions delay in obtaining a therapeutic abortion. . . ,
In her Report on Therapeutic Abortion Services in Ontario (the Powell Report), Dr.
studies showed that in Quebec the waiting time for a therapeutic abortion in hospital
varied between one and six weeks. '

These periods of delay may not seem unduly long, bit in the case of abortion, the
implications of any delay, according 1o the evidence, avs potentially devastating, The first
factor to consider is that different medical techniques are employed to perform abortions
at different stages of pregnancy. The testimony of expert dociors at trial indicated that in
the first twelve woeks of pregnancy, the relatively safe and simple suction dilation and
curettage method of abortion Is typically uséd in North America. From the thirteenth to
the sixteenth week, the more dangerous dilation and evacuation procedure is performed,
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although much less often in Canada than in the United States. From the sixteenth week of
pregnancy, the instillation method is commonly employed in Canada, This method
requires the intra-amniotic introduction of prostaglandin, urea, ot a saline solution, which
causes a woman to go into labour, giving birth to a foetus which is usually dead, but not
invariably so, The unconiroverted evidence showed that each method of abortion
progressively increases risks to the woman., . . .

The second consideration is that even within the periods appropriate to each
method of abortion, the evidence indicated that the earlier the abortion was performed,
the fewer the complications and the lower the risk of mortality. Por example, a study
emanating from the Centre for Disease Control in Atlanta confirmed that "D & E
fdilation and evacuation] procedures performed at 13 to 15 weeks' gestation wete nearly
3 times safer than those performed at 16 weeks or later". (Cates and Grimes, "Deaths
from Second Trimester Abortion by Dilatlon and Evacuation: Causes, Prevention,
Facilities" (1981}, 58 Obstetrics and Gymecology 401, at p. 401. See also the Powell
Report, at p. 36.) The Court was advised that because of their perceptions of risk,
Canadian doctors often refuse to use the dilation and evacuation procedure from the
thirteenth to sixteenth weeks and instead wait until they consider it appropriate to use the
instillation techmique. Even more revealing were the overall mortality statistics evaluated
by Dis. Cates and Grimeg. They concluded from their study of the relevant data that:
Anything that contributes to delay in performing abortions increases the complication
rates by 15 to 30%, and the chance of dying by 50% for each week of dslay.

These statistics indicate clearly that even if the average delay caused by s, 251 per
arguendo is of only a couple of weeks' duration, the effects upon any particular woman
can be serious and, occasionally, fatal,

It is no doubt true that the overall ccmplication and mottality rates for women who
undergo abortions ate very low, but the increasing risks caused by delay are so clearly
established that I have no difficulty in concluding that the delay in obtaining therapeuntic
abortions cavsed by the mandatory procedures of 8. 251 is an infringement of the purely
physical aspect of the individual's right to security of the person. . ... The above physical
interference cansed by the delays created by s, 251, involving a clear risk of darnage to
the physical well-being of a woman, is sufficient, i1 my view, to warrant inguiring
whether 5. 251 comports with the principles of furdamental justice. Howaver, there is yet
another infringement of security of the person, It is clear from the evidence that s, 251
harms the psychological integrity of women secking abortions. A 1985 report of the
Canadian Medical Association, discussed in the Powsll Report, at p. 15, emphasized that
the procedure involved in s. 251, with the concomitant delays, greatly increases the stress
levels of patients and that this can lead to more physical complications agsociated with
abortion. A specialist in fextility control, Dr. Henry David, was quelified az an expert
witness at trial on the psychological impact upon women of delay in the process of
obtaining an abortion, He testified that his own studies had demonstrated that there is
inereased psychological stress imposed upon women who are forced to wait for

abortions, and that this stress is compounded by the uncertainty whether or not a
therapeutic abortion committee will actually grant approval.
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Perhaps the most powerful testimony regarding the psychological
impact upon women caused by the delay inhevent in s, 251 procedures was offered at
trial by Dr. Jane Hodgson, the Medical Director of the Women's Health Center in
Duluth, Minnesota. She was called to testify as 1o her experiences with Canadian
women who had come to the Women's Health Center for abortions. Her testimony was
extensive, but the flavour may be gleaned from the following short excerpls:

May I add one other thing that I think is very vital, and that is that many

of these [Canadian] women come down because they know they will be
delayed in getting, first, permission, then delayed in getting a hospital bed,

or getiing into the hospital, and so they know they will have to have saline
[instillation] procedures. And some of them kave been through this, and
othets know what it is about, and they will do almost anything to avoid
having a saline procedure. And of course, that is — I consider that a very cruel

type of medical care and will do anything to help them to avoid this type of
treatment, ' '

The cost, the time consumed, the medical risks, the mental anguish - all
of this is cruelty, in this day and age, becanse it's [the instillation procedure] an obsolete
procedure that is essentially disappearing in the United States,

I have already noted that the instillation procedure requires a woman actually to
experience labour and to suffer through the birth of a foetus that is usually but net always
dead, Statistics from 1982 indicated that 33.4 per cent of second trimester abortions in
Ontario were doné by instillation . . . The psychological injury cansed by delay in
obtaining abortions, much of which must be attributed ‘o the procedures set out in s. 25 1,
constitutes an additional infringement of the right to secutity.of the person.

LA

In summary, s, 251 is a law which forces women to carty & foetus to term contrary
to their own priorities and aspirations and which imposes serious delay causing increased
physical and psychological travma to those women who meet its criteria, It mst, ‘
therefore, be determined whether that infringement is accomplished in accordance with
the principles of fimdamental justice, thereby saving s. 251 under the second part of 5, 7.

C. The Principles of Fundamental Justice

Alikough the "principles of fundemental justice” referred to in s. 7 have both'a
substanttve and a procednral component (Re B.C. Motor Vehicle Act, at p. 499), L have
already indicated that it is not necessary in this appeal to evaluate the substantive content
of s, 251 ofthe Criminal Code. My discussion will therefore be limited to various aspects
of the administrative structure and procedure set down in 3. 251 for access to therapeutic
abortions. S
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In outline, s. 251 operates in the following manner, Subsection (1) creates an
indictable offence for any person to use any means with the intent "to procuze the
miscarriage of a female person”. Subsection (2) establishes a parafle] indictable offence
for any pregnant woman to use or to permit any means to be used with the intent "to
procure her own miscarriage”. The "means" referred to in subss. (1) and (2) are defined in
subs. (3} as the administration of a drug ot "other noxious thmg” the use of an
instrument, and "manipulation of any kind". The erucial provision for the purposes of the
present appeal is subs. (4) which states that the offences created in subss. (1) and (2) "do
not apply" in certain circumstances. The Ontario Court of Appeal in the proceedings
below characterized 5. 251(4) as an "exculpatory provision" ((1985), 52 O.R. (2d) 353, at

p. 365), In Morgentaler (1975), at p. 673, a majority of this Court held that the effect of s.
25 1{4) was to afford "a complete answer and defence to those who tespect its terms”.

The procedure swrounding the defence is rather complex, A pregnant woman

who desires to have an abortion must apply to the "‘therapeutxc abortion committee” of an

"aceredited or approved hospital”, Such a committee is empowered to issue a certificate
in writing stating that in the opinion of a majority of the commitiee, the continnation of
the pregnancy would be likely to endanger the pregnant woman's life or health. Once a
copy of the certificate is given to a qualified medical practitioner who is not a member of
the therapeutic abortion cofnmitiee, he or she is permitted to perform an abortion on the
pregnant womarn and both the doctor and the woman are freed from any criminal liability.
37. A number of definitions are provided in subs, (6) which have a bearing on the
disposition of this appeal. An "aceredited hospital" is described as a hospital accredited
by the Canadian Covncil on Hospital Acereditation “in which diagnostic services and
medical, surgical and obstetrical freatment” are provided. An "approved hospital” is a
hospital "approved for the purposes of this section by the Minister of Health" of a
province. A "therapeutic abortion committee” must be “comprised of not less than three
‘members each of whom is a qualified medical practitioner” who is appointed by a
hospital's administrative board. Interestingly, the term “health” is not defined for the
purposes of 5, 251, so it wonld appear that the therapeutic abortion committees are free to
develop their own theories as to when a potential impairment of a woman' “health”
would justify the gra_ntmg of a tharapeuhc abortion certificate.

As ig so often the case in matters of interpretation, however, the straightforward reading
of this statuiory seheroe is not fully revealing. In order to understand the true nature and
scope of s, 251, it is necessary to investigate the practical operation of the provisions. ...
the most serfous problems with the functioning of s. 251 are created by procedural and
administrative requirements established in the law. . . . [E]ven if a hospital is eligible to
create a therapeutic abortion committee, there is no requirement in s, 251 that the hospital
need do so. . . .JI]n 1976, of the 559 general hospitals which met the procedural |
requucmemts of g. 251, only 271 hospitals in Canada, or only 20.1 per cent of the total,
had actually established a therapeutic abortion commiitee (p. 1035).

The requirement that therapeulic abortions be performed only in "accredited" or
"appioved" hospitals effectively means that the practical availability of the exculpatory
provisions of subs. (4) may be heavily restricted, even denied, through provineial
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regulation. In Ontario, for example, the provincial government promulgated O. Reg.
248770 undex The Public Hospitals det, R.5,0. 1960, ¢. 322, now

R.R.O, 1980, Reg. 865, This regulation provides that therapeutic abortion commmees
can only be established where there are ten or more members on the active medical
staff.. .

A forther flaw with the administrative system established in s. 251¢4) is the failure
to provide dan adequate standard for therapeutic aboxtion commitiees which must
determine when a therapeutic abortion shovld, as a matler of law, be granted. Subsection
(4) states simply that a therapeutic abortion committes may grant a certificate when it
determines that a continuation of a pregnancy would be likely to endanger the "life or
health" of the pregnant woman, It was noted above that "health” is not defined for the
purposes of the section. The Crown admitted in its supplementary factum that the medical
witnesses at trial testified uniformly that the "health" standard was ambiguous, bt the
Crown derives comfort from the fact that "the medical witnesses were unanimons in their
approval of the broad World Health Organization definition of health", The World Health
Oxganization defines "health" not merely as the absence of disease or infirmity, but as a
state of physical, mental and social well-being.

" 1 do not understand how the mere existence of a workable definition of "health” can make

the uie of the word in 5. 251(4) any less ambiguous when that definition is nowhere
referred to in the section, . . . In the absence of such a definition, sach physician and each
hospital reaches an individual decision on this matter, How the concept of health is
variably defined leads to considerable inequity in the disteibution and the accessibility of
the ahortion procedure. . , . Some committecs refise to approve applications for second
abortions unless the patient congents 1o sterilization, others require psychiatric
assessmient, and others do not grant approval to matried women,

L I

The combined effect of all of these problems with the procedure stipulated in s, 251 for
agcess to therapeutic abortions is a faflure to comply with the principles of findamental

1 conclude that the procedures created in 8. 251 of the Criminal Code for
obtaining a therapeutic abortion do not comport with the principles of findamental
justice. It is not necessary to determine whether s. 7 also contains a substantive content
leading 1o the conclusion that, in some circumstances at least, the deprivation of a
pregnant woman's right to security of the person can néver comport with fundamental
justice. Simply put, assuming Parliament can act, it must do so properly. For the reasons
given eatlier, the deprivation of security of the person cansed by s. 231 a8 a whole is hot
in accordance with the second clanse of s, 7, It retnains to be seet. whether s, 251 can. be
justified for the purposes of 5. 1 of the Charter.,
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A
Section 1 Analysis

Section 1 of the Charter can potentially be used to "salvage” a
legislative provision which treachess. 7... A statutory provision which infringes any
section of the Charter can only be saved under s. 1 if the party seeking to uphold the
provision can demonsirate first, that the objective of the provision is "of sufficlent
importance to wacant overtiding a constitutionally protected right or fresdom? (R. v. Big

M Drug Mart Ltd., at p. 352) and second, that the means chosen in overtiding the right or

freedom are reasonable and demonstrably justified in a free and democratic society. This
second aspect ensures that the legislative means are proportional to the legistative ends

(Oakes, at pp.139-40). In Oatkes, at p. 139, the Court referred to three considerations

which are typically useful in assessing the proportionality of means to ends. First, the
means chosen to achieve an important objective shonld be rational, fair and not arbitrary.
Second, the legislative means should impair as little as possible the right or freedom
under consideration. Third, the effects of the limitation upon the relevant right or freedom

should not be out of proportion to the ohjective sought to be achieved.

The appellants contended that the sole purpose of s, 251 of the Criminal Code is
to protect the life and health of pregnant women, The respondent Crown submitted that s.
251 seeks to protect not only the Tife and health of pregnant women, but also the interests
of the foetus. On the other hand, the Crown conceded that the Court is not called upon in
this appeal to evaluate any claim to "foetal rights” ox to assess the meaning of "the right
to life", Lexpressly refrain from so doing, In my view, it is unnecessary for the purpose of
deciding this appeal to evaluats or assess "foetal rights" as an indeveundent constitutional
value, Nor.are we required to measure the full extent of the state's interest in establishing
critetia unrelated to the pregnant woman’s own prioritics and aspirations, What we must
do is evaluate the particular balance struck by Patliament in s, 251, as it relates to the
priovities and aspirations of pregnant women and the government's interests in the
protection of the foetus. -

- Bection 251 provides that foetal interests are not to be protected where the "life or
health" of the woman is threatened. Thus, Parliament itself has expressly stated in 5. 251

that the "life or health" of pregnant women i3 paramount. The procedures of s, 251(4) are

clearly related to the pregnant woman's "life or health" for that is the very phrase nsed by
the subsection, As Mclntyre J. states in his reasons (at p. 155), the aim of s. 251(4) is "to
restrict abortion to cases where the continuation of the pregnancy would, or would likely,
be injuerious to the life or health of the woman concerned, not to provide unrestricted
access to abortion.” I have no difficulty in concluding that the objective of 5. 251 as a
whole, namely, to balance the competing interests identified by Parliament, is sufficiently
inopoztant to meet the requirements of the first step in the Oakes inquiry under s. 1, T
think the protection of the interests of pregnant women is a valid governmental objective,
where life and health can be jeopardized by criminal sanctions, Like Beetz and Wilson
JT., T agree that protection of foetal interests by Parliament is also a valid governmental
objective. It follows that balancing these interests, with the lives and health of women a
major factor, is clearly an important governmental objective. As the Cowrt of Appeal
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stated at p. 366, "the contemporary view [is] that abortion is not always socially
undesirable behavior."

1 am equally convinced, however, that the means chosen to advance the legislative
objectives of 8. 251 do not satisfy any of the thres elements of the proportionality
component of R, v. Oakes. The evidence has led me to conclude that the infringement of
the security of the person of pregnant women caused by s. 251 is not accomplished in
accordance with the principles of fandamental justice. It has been demonstrated that the
procedures and adminisirative structures creeted by s. 251 are often arbitrary and vnfair,
The procedures established to implement the policy of 8.251 impair s, 7 rights far more
thau is necessary because they hold out am illusory defence to many women who would
prima facie qualify vnder the exculpatory provisions of s, 251(4), In other wouds, many
women whom Parliament professes not to wish fo subjeet to eriminal lability will
nevertheless be forced by the practical unavailability of the supposed defence to risk
lighility or to sufffer other harm such as a traumatic late abortion caused by the delay
inherent in the s. 251 system, Finally, the effects of the limitation upon the s, 7 rights of
many pregnant women are out of proportion to the objective songht to be achieved.
Indeed, to the extent that 8. 251(4) is designed to protoct the life and health of women, the
procedures it establishes may actually defeat that objective. The administrative structures
of s. 251(4) are so cumbersome that women whose health is endangered by pregnancy
may niot be able to gain a therapeutic abortion, at least without great trauma, expense and
meonvenience. .

1 conclﬁde, therefore, that the cumbersome struciure of subs, (4) not only unduly
subordinates the 8. 7 rights of pregnant wormen but may also defeat the value Parliameni
itself has established as paramount, namely, the life and health of the pregrant woman,

- Az have noted, counsel for the Crown did contend that one purpose of the procedures

required by subs, (4} is io protect the interests of the foetus. State protection of foetal

interests may well be deserving of constitutional recognition under s, 1, Sill, there can be
no escape from the fact that Parliament has failed to establish either a standard ora :
procedure whereby any such interests might prevail over those of the woman in a fair and
non-arbitrary fashion, . . ‘

Section 251 of the Criminal Code cannot be saved, therefore, under 8. 1 of the
Charter. '

i ok ¥
The reasons of Beetz and Estey JJ. were delivered by

BEEYZ .- : :

.+ » A pregnant woman's person cannot be said to be secure if, when her life or health is
in danger, she is faced with & rule of criminal law which precludes her from obtaining
effective and timely medical treatment.

w




Generally speaking, the constitutional right to security of the person must include some
protection from staie interference when a person's life or health is in danger. The Charter
does not, needless 10 say, proteet men and women from even the most serious
misfortunes of nature. Section 7 cannot be invoked simply because a person's life or
health is in danger. The state can obviously not be said to have violated, for example, a
pregnant woman's security of the person simply on the basis that her preghancy in and of
itself represents a danger to her life or health. There must be state intervention for
"security of the person” in . 7 to be violated. '

If a rule of criminal law precludes a person from obtaining appropriate medical
treatment when his or her life ot heakth is in danger, then the state has intervened and this
intervention constitutes a violation of that man's or that woman's security of the person.
nSecutity of the person® must include a right of access to medical treatment fora
condition representing a danger to life o health without fear of criminal sanction, If an
act of Parliament forces a person whose life or health is in danger to choose between, on
the one hand, the commission of a crime to obtain effective and timely medical treatshent
and, on the other hand, inadequate treatment or no treatment at all, the right to security of
the person has been violated.

LB

Finally, I wish to stress that we have not been asked to decide nor is if necessaty,
given my own conclusion that §, 251 contains rles unnecessary to the protection of the
foetus, to decide whether a foetus is included in the word "everyone” in s, 7 so as to have
a right to "life, liberty and security of the person” under the Charier.,

I

The teasons of Melntyre and La Forefst IJ.-were delivered by

McINTYRE J, (dissenting)

L
. ... The batile lines so drawn are firmly held and the attitudes of the opposing pexties
admit of no compromise, From the submission of the Attorney (Geneyal of Canada (set
out in his factum at paragraph 6), however, it may appear that a majority in Canada do
not see the issue in such black and white terras. Paragraph 6 is in these words: The
evidence of opinion surveys indicates that there is surprising consistency over the years
and in different survey groups in the speetrum of opinions on the issue of abortion.
Roughly 21 to 23% of people at one end of the spectrum are of the view, on the one hand,
that abortion is a matter solely for the decision of the pregnant woman and that any
legislation on this subject is an unwarranted intetference with a woman's right to deal
with her own body, while about 19 to 20% are of the view, on the other hand, that
destruction of the living fetus is the killing of human life and tantamount to murder, The
remainder of the population {about 60%} are of the view that abortion should be
prohibiied in some circumnstances,
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Parliament has heeded neither extreme. Instead, an attempt has been made 1o balance the
competing interests of the unborn child and the pregnant woman. . . .

LI .

In Morgentaler v. The Queen, [1976] 1 8.C.R. 616, at p, 671, (hereinafter "Morgenialer
(1975)") I stressed that the Court had "not been called upon to decide, or evern to ente,
the lond and continuous public debate on abortion." Eleven years later, the controversy

persists, and it remains true that this Court canmot presiume to resolve all of the competing

claims advanced in vigorous and healthy public debate. Courts and legislators in other .
democratic societies have reached completely contradictory decisions when asked to
weigh the competing values relevant to the abottion question. See, e.g., Roe v. Wade, 410
U.S, 113 (1973); Patonv. United Kingdom (1980), 3 EHLR.R. (Buropean Couit of
Human Rights); The Abortion Decision of the Federal Constitutional Court - First
Senate - of the Federal Republic of Germany, February 25, 1975, translated and
reptinted in (1976), 9 John Marshall J, Prac. and Proc. 605; and the 4bortion dct, 1967,
1967, ¢. 87 (UK.) But since 1975, and the first Morgentaler decision, the Court has been
given added responsibilities. I stated in Morgentaler (1975), ai p, 671, that:

The values we must accept for the purposes of this appeal are those expressed by
Parliament which holds the view that the desire of a woman to be relieved of her
pregnancy is not, of itself, justification for performing an abortion. Although no
doubt it is still fair to say that courts are not the appropriate forum for articulating

complex and controversial programmes of pubhc policy, Canadian courts are now -

charged with the crucial obligation of ensuring that the legislative initiatives
pursued by our Parliament and. legislatures conform to the democratic values
expressed in the Canadian Charter of Rights and Freedoms . . . . Tt is In this latter
sense that the current Morgentaler appeal differs from the one we heard a decade
Bgo.

While I differ with the Chief Justice in the disposition of this appeal, I would accept his
words, referred to above, which describe the role of the Coust, but I would suggest that in
"ensuring that the legisiative initiatives pursued by our Parliament and legislatures
conform to the democratic values expressed in the Canadion Charter of Rights ond
Freedoms” the courts must confine themselves to suck democratic values as are clearly
found and expressed in the Charter and refrain from imposing or creating other values
not go basecl.

It follows, then, in my view, that the task of the Court in this case is
not o solve nor seek to solve what might be called the abortion issve, but simply to
measure the content of s. 251 against the Charter, While this may appear to be
self-gvident, the distinetion is of vital importance, If a particular interpretation enjoys
no support, express or reasonably implied, from the Charter, then the Court is without
power 1o clothe such an interpretation with constitutional status, It is not for the Court
to sybstitute its own views on the merits of a given question for those of Parliament.,
The Court mugt consider not what is, in its view, the best solution to the problems

-
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posed; its role is confined to deciding whether the solution enacted by Parliament offends
the Charter. 1f it does, the provision must be struck down or declared inoperative, and
Parliament may then enact such different provisions as it may decide. I adopt the words
of Holmpes J., which were referred to in Ferguson v. Skrupka, 372 U.S. 726 (1963), at pp.
729-30: : :

There was a time when the Due Process Clause was used by this Court to
strike down Jaws which were thought unreasonable, that is, unwise or incompatible with
some particular economic or social philosophy. In this manmer the Due Process Clause
was used, for example, to nullify laws prescribing maximum hours for-work in bakeries,
Lochner v, New York, 198 U.S. 45 (1905), outlawing "yellow dog" contracts, Coppage v.
Kansas, 236 U.S. 1 (1915), setting minimum wages for women, Adkins v. Children's
Hospital, 261 1.8. 525 (1923), and fixing the weight of loaves of bread, Jay Burns
Baking Co. v. Bryan, 264 10.S. 504 (1924). This intrusion by the judiciary imto the realm
of legislative value jndgments was strongly objected to at the time, particularly by Mr.
Justice Holmes and Mr. Justice Brandeis. Dissenting from the Court's invalidating a state
statute which regulated the resale price of theatre and other tickets, M, Justice Holmes
said: '
- " think the proper course is to recognize that a state legislature can
do whatever it sees fit to do unless it is restrained by some express
probibition in the Constitution of the United States or of the State, and
that:Courts should be carefnl not to extend such prohibitions beyond
their obvious meaning by reading into them conceptions of public
policy that the particular Court may happen to entertain”.

.. . The doctrine that prevailed in Lochner, Coppage, Adkins, Burns, and like cases -~ that
due process authorizes courts to hold laws unconstitutional when they believe the
legislature has acted unwisely - has long since been discarded. We have returned to the
original constitutional proposition that courts do not substitute their social and economic
beliefs for the judgment of legislative bodies, who are elected to pass laws. Holmes J.
wrote in 1927, but his words have retained their foree in American jurigprudence: see
New Orleans v. Dukes, 427 U.8. 297 (1976), at p. 304, Minnesoia v. Clover Leaf
Creamery Co., 449 U85, 456 (1981), at p. 469, and Hoffinan Estates v. The Flipside,
Hofffman Estates, Inc., 455 11.8. 489 (1982), at pp. 504-5. In my view, although written in
the American context, the principle stated is equally applicable in Canada.

Tt is egsentin] that this principle be maintained in a constitutionat democtacy. The Court
must not resolve an issue such as that of abortion on the basis of how many judges may
favour "pro-choice” or "pro-life”. To do so would be contrary to sound principle and the
rile of law affirmed in the preamble to the Charier which must mean that no discretion,
including a judicial discretion, can be unlimited. But there is a problem, for the Court
maust ¢lothe the general expression of rights and freedoms contained in the Charter with
veal substance and vitality. How can the courts go about this task without imposing at
least some of their views and predilections upon the law? . . .




The present case may setve, parhaps, to emphasize that the courts lack both the exposure
to public opinion required in order to discharge the essentially "political” task of
weighing social or economic interests and deciding between thern, and also the ability to
gather the information they would need for that task. When it has run its course the
litigation may also have served to demonstrate -- if demonsiration be needed -- that the
judicial system of necessity lacks the capacity of parliamentary bodies to act promptly

- when economic or social considerations indicate that a change in the law is desirable and,

of equal importance, to react promptly when results show either that a change made for
that putpose has not achieved its objective or that the objective is no longer desirable, . . .

The following are the reasons daslivered by

WILSON J.—

(2) The Right to Liberty

The Charter is predicated on a particular conception of the place of the individual

in society. An individual is not a totally independent entity disconnected from the society
in which he or she lives. Neither, however, is the individual a mere cog in an impersonal
machine in which hig or her values, goals and aspirations are subordinated 1o those of the
collectivity. The individual is a bit of both, The Charter reflects this reality by leaving a
wide range of activities and decisions open to legitimate government control while at the
sare time placing limits on the proper scope of that control. Thus, the rights guaraniced
in the Charter erect around each individual, metaphorically speaking, an invisible fence
over which the state will not be allowed to trespass. The role of the courts is to map out,
piece by piece, the parameters of the fence,

The Charter and the right to individual liberty guaranteed under it are inextricably tied to
the concept of human dignity. . , . liberty [is] "a condition of human self-respect and of
that contentment which resides in the ability to pursue one's own eonception of a full and
rewarding Life" . .. ,

To be able to decide what to do and how to do it, to carry out one's own decisions
and accept their consequences, seems to me essential to one's self-respect as a
human being, and essential to the possibility of that contentment. Such salf-
respect and confentment are in my judgment fiundamental goods for buman
beings, the worth of life itself being on condition of having or striving for them. If
a person wete deliberately denied the opporiunity of self-respect and that
contentment, he would suffer deprivation ofhis essential humanity. |

Dickson C.X. in R. v. Big M Drug Mart Ltd. makes the same point at p. 346:
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1t should also be noted, however, that an ¢mphasis on individual conscience and
individual jadgment also lies at the heart of our democratic political tradition. The
ability of each citizen o make free and informed decisions is the absolute
prerequisite for the legitimacy, acceptability, and efficacy of our system of self-
government. It is because of the cenitrality of the rights associated with freedom of
individval conseience both to basic beliefs about human worth and dignity and fo
a fiee and democratic political system that American jurisprudence has
emphasized the primacy or "firstness" of the First Amendment, It is this same .
centrality that in my view underlies their designation in the Canadian Charter of
Rights and Freedoms as "fundamental®. They are the sine qua non of the political
tradition underlying the Charer.

1t was further amplified in Dickson C.J.'s discussion of Charter interpretation in X, v.
Oakes, [1986] 1 8.C.R. 103, at p. 136:

guai'

A second contextual element of interpretation of s, 1 is provided by the words
“free and democratic society”. Inclusion of these words as the final standard of
justification for limits on rights and freedoms refers the Court to the Very purpose
for which the Charter was originally entrenched in the Constitution: Canadian
society is to be free'and democratic. The Court naust be guided by the values and
principles essential to a fiee and democratic society which I believe embady, to
name but a few, respect for the inherent dignity of the human person, commitment
to social justice and equality, accommodation of a wide variety of beliefs, respect
fot evltural and group identity, and faith in social and political institutions which
enthance the participation of individuals and groups in society. The underlying

- values and principles of a free and democratic society are the genesis of the rights

and freedoms guaranteed by the Charter and the ultimate standard against which a

limit on a right or freedom must be shown, despite its effect, 1o be reasorable and
deronstrably justified.

The idea of human dignity finds expression in almost every right and freedom

anteed in the Charier. Individuals are afforded the right to choose their own religion

and their own philosophy of life, the right to ¢hoose with whom they will associate and
how they will express themselves, the right to choose wherethey will live and what

‘occupation they will pursue. These are all examples of the basic theory nunderlying the

Charter, namely that the state will respect choices made by individuals and, to the

greatest extent possible, will avoid subordinating these choices to any one conception of
the good life,

Thus, an aspect of the respect for human dignity on which the Charser is foumded

is the right fo make fundamental personal decisions without interference from the state,
This right is a critical component of the right to liberty, Liberty, as was noted in Singh, is
a phrase capable of a broad range of meaning, In my view, this right, properly construed,

 grants the individuel a degree of autonomy in malking decisions of fundamental personal

importance,
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This view is consistent with the position I took in the case of £. v. Jones, {1986] 2
8.C.R. 284, One issue raised in that case was whether the vight to liberty in s, 7 of the
Charter included a parent's right to bring up his children in accordance with his
conscientious beliefs. In concluding that it did I stated at pp, 318-19:

1 believe that the framets of the Constitution in guaranteeing "liberty”
as 4 fondamental value in a free and democtatic society had in mind the
freedom of the individual to develop and realize his potential to the full,
to plan his own life to suit his own character, to make his own choices for
good or ill, to be non-conformist, idiosyncratic and even eccentric - to be,
in to-day's parlance, "his own person” and accountable as such. John

- Stuart Mill described it as "pursuing our own good in our own way". This,
he believed, we shonld be free to do "so long as we do not attempt to
deprive others of theirs or impede their efforts to obtain it", He added:
Each is the proper guardian of his own health, whether bodily or mental

- and spiritual. Mankind are greater gainers by suffering each othet to live
as seems good to themselves than by compelling each to live as seems
good to the rest.

Liberty in a free and democratic society does not require the state to approve the
personal decisions made by iis citizens; it does, howevet, require the state to respect

them,
L

The question then becomes whether the decision of a wornan to terminate her
pregnancy falls within this class of protected decisions. I have no doubt that it does, This
decision is one that will have profound psychological, economic and social consequences
for the pregnant woman, The circumstances giving rise to it can be complex and varied
and there may be, and usually are, powerfl considerations militating in opposite

directions, Itis a decision that deeply refiects the way the woman thinks about herself and.

her relationship to others and to society at large, Tt is not just a medical decision; itis a

. profound social and ethical one as well. Her response to it will be the response of the

whole pexson,

It is probably impossible for a man to respond, even imaginatively, to such a
dilemma not just because it is outside the realm of his personal experience (although this
is, of course, the case) but because he can relate o it only by objectifying it, thereby
eliminating the subjective elements of the femele psyche which are at the heart of the
dilemma. As Noreen Burrows, lecturer in European Law at the University of Glasgow,
has pointed out in her essay on "Infernational Law and Human Rights: the Case of
Women's Rights”, in Human Rights: From Rhetoric to Reality (1986), the history of the
struggle for human rights from the eighteenth century on has been the history of men
struggling to assert their dignity and common humanity against an overbearing state
apparatus, The more recent struggle for women's rights has been a struggle to eliminate
discrimination, to achieve a place for women in a man's world, to develop a set of
legislative yeforms in order to place women in the same position as men (pp. 81-82). It
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has not been a struggle to define the rights of women in relation to their special place in
the societal structure and in relation to the biological distinction between the two sexes.
Thus, women's needs and aspirations ate only now being translated into protected rights.
The right to reproduce or not to reproduce which is in issue in this case is one such right
and is properly perceived as an integral part of modern wotnan's struggle to assert her
dignity and worth as a human being.

Given then that the right to liberty guaranteed by s. 7 of the Charter gives a
woman the right to decide for herself whether ot not to terminate her pregnancy, does s,
951 of the Crimingl Code violate this right? Clearly it does. The purpose of the section is
io take the decision away from the woman and give it to a commitiee. Furthermore, as the
Chief Justice correctly points out, at p. 56, the committes bases its decision on "criteria
entirely unrelated to [the pregnant woman's] own priorities and aspirations”, The fact that
the decision whether a woman will be allowed 1o terminate her pregnancy is in the hands
of a committee is just as great a violation of the woman's right to personal autonomy in
decisions of an intimate and private nature as it would be if a committee were established
to decide whether a woman should be allowed to continue her pregnancy. Both these
arrangements violate the woman's right to liberty by deciding for her something that she
has the right to decide for herself. '

(o) freedom of conscience and religion;

InR. v. Big M Drug Mart Ltd,, supra, Dickson C.J, made sonte very insightful
comments about the nature of the 1ight enshrined in s. 2(a} of the Charter at pp. 345-47:

Beginning, however, with the Independent faction within the Parliamentary party
during the Commonwealth or Interregitum, maay, Vel among those who shared the
basic beliefs of the ascendent religion, came to voice opposition to the use of the State's
coercive power to secure obedience to religious precepts and to extirpate non-conforvaing
beliefs. The basis of this opposition was no longer simply a conviction that the State was
enforcing the wrong set of beliefs and practices but rather the perceplion that belief itself
was not amenable to compulsion. Afterapts to compel belief or practice denied the reality
of individual conscience and dishonoured the God that had planted it in His creatures. It

" is from these antecedents that the concepts of freedorm of religion and freedom of

conscience became associated, to form, as they do in s. 2(a) of our Charter, the single
integrated concept of "freedotm of conscience and religion®, '

What unites enunciated freedors in the American First Amendment, in s, 2(a) of
the Charter and in the provisions of other human tights documents in which they are
associated is the notion of the centrality of individual conscience and the
inappropriateness of governmental intervention to compel or to constrain its
manifestation. Tn Hunter v. Southam Inc., supra, the purpose of the Charter was
identified, at p. 155, as "the unremitting protection of individual rights and Hberties™, It is
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easy o see the relationship between respect for individual conscience and the valuation
of human dignity that motivates such unremitting protection, It should also be noted,
however, that an emphasis on individual conscience and individual judgment also lies at
the heart of our democratic political tradition. The abiliiy of each citizen to make free and
informed decisions is the absolute prerequisite for the legitimacy, acceptability, and
efficacy of our sysiem of self-government, Ti is because of the centrality of the rights
associated with freedom of individual conscience both to basic beliefs about human
worth and dignity and to a free and democratic political system that American
jurisprudence has emphasized the primacy or "firstness” of the First Amendment. It is
this same centrality that in my view underlies their designation in the Conadian Charter
of Rights and Freedoms as "iindamental”. They are the sine gua non of the political
tradition underlying the Charter,

Viewed in this context, the purpose of freedom of conscience and religion
becomes clear, The values that underlie out political and philosophic traditions demand
that every individual be free to hold and to manifest whatever beliefs and cpinions his or

her conscience dictates, provided inter alia only that such manifestations do not injure his

or her neighbours o their paralle! rights to hold and manifest beliefs and opinions of their
own. Religious belief and practice are historically prototypical and, in many ways,
paradigmatic of conscientiously-held beliefs and manifestations and are therefore
protecied by the Charter. Equally protected, and for the same reagons, are expressions
and manifestations of religious non-belief and refusals to participate in religious practice.
It may perhaps be that freedom of conscience and religion extends beyond these
principles to prohibit other sorts of goveremental involvement in matters having to do
with religion. For the present case it is sufficient in my opinion to say that whatever else
freedom of conscience and religion may mean, it must at the very least mean this;
government may not coerce individnals to affirm a specific religious beliof or to manifest
a specific religious practice for a sectarian purpose. Ileave fo another case the degree, it
any, to which the government may, to achieve a vital interest or objective, engage in
coercive action which s, 2(4) might otherwise prohibit. [Emphasis added.]

The Chief Fustice sees religious belief and practice as the paradigmatic example
of conscientiously-held beliefs and manifestations and as such protected by the Charter.
But I do not think he is saying that a personal morality which is not founded in religion is
outside the protection of s. 2{a). Certainly, it would be my view that conseientious beliefs
which are not religiously motivated are equally protected by freedom of conscience in s.
2a). In 80 saying I am not unmindful of the fact that the Charser opens with an
affirmation that "Canada is founded upon principles that recognize the supremacy of God

++»" But [ am also mindful that the values entrenched in the Charrer are those which
characterize a free and democratic socicty, -

As is pointed out by Professor Cyril E. M. Joad, then Head of the Department of
Philosophy and Psychology at Birkbeck College, University of London, in Guide ro the
Philosophy of Morals and Politics (1938), the tole of the state in a democracy isto
establish the background conditions under which individual citizens may pursue the
ethical values which in their view underlie the good 1ife, He states at p. 801:
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For the welfare of the state is nothing apart from the good of the citizens -
who compose it. It is no doubt true that a State whose citizens are
compelled to go tight is more efficient than one whose citizens are free to
go wrong,. But what then? To sacrifice freedom in the interests of
efficiency, is to sacrifice what confers upon human belngs their humanity,
It is no doubt easy to govern a flock of sheep; but thers is no credit in the
governing, and, if the sheep were born as men, no virtze in the sheep.

Professor Joad further emphasizes at p. 803 that individuals in a democratic sociely can
never be treated "merely ag means to ends beyond themselves" because: To the right of
the individual to be treated as an end, which entaits his right to the fill development and
expression of his personality, all other rights and claims must, the democrat holds, be
subordinated. I do not know how this principle is to be defended any more than I can
frame a defence for the principles of democracy and Liberty. Professor Joad stresses that
the essence of a democracy is its recognition of the fact that the state is made for man and
not man for the state (p. 805). He firmly rejects the notion that science provides a basis
for subordinating the individual to the state. He says at pp. 805-6:

Human beings, it is said, are important only in so fir as they fitinto a
biological schems or assist in the furtherance of the evolutionary process,
Thus each generation of women must accept as its sole function the
production of children who will constitute the next generation whae, in
their turn, will devote their lives and sacrifice their inclinations to the task
of producing a further geperation, and so on ad infinifum. This is the
doctrine of eternal sacrifice - "jam yesterday, jam tomorrow, but never
jarn today". For, it may be asked, to what end should generations be
produced, unless the individuals who compose them ave valued in and for
themselves, twe, in faci, ends in themselves? There is no escape from the
doctrine of the perpetual recurrence of generations who have value only
in 50 far as they produce more generations, the perpetual subordination of
ciizens who have value only in so far es they promote the interests of the
State to which they are subordinated, except in the Individualist doctrine,
which is also the Christian doctrine, that the individual is an end in
himgelf, ' :

It seems to me, therefore, that in a free and democratic society "freedom of
conscience and religion” should be broadly construed to extend to conscient! ously-held
beliefs, whether groonded in religion or in a secular motality, Indeed, as a matter of
Statutory interpretation, "conscience” and "religion” should not be treated as tautologous
if capable of independent, although related, meaning, ‘

Accordingly, for the state to take sides on the issue of abortion, as it does in the
impugned legislation by making it a criminal offence for the pregnant woman to exercise
one of her options, is not only to endorse bat alzo to enforce, on pain of a further loss of
liberty through actual imprisonment, one conscientiousiy-held view at the expense of

-
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another. It is to deny freedom of conscience {0 some, to treat them as means to an end, to
deprive them, as Professor MacCormick pats it, of their "essential humanity". ..

.+ It would be my view, and I think it is consistent with the position taken by the United
States Supreme Court in Roe v. Wade, that the value to be placed on the foetns as
potential life is directly related to the stage of its development during gestation. The
undeveloped foetus starts out as a newly fertilized ovum; the fully developed foetus
emerges ultimately as an infant. A developmental progression takes place in between
these two extremes and, in my opinion, this progression has a direct bearing on the value
of the foetus as potential life, It is a fact of human experfence that a miscarriage or
spontaneovs abortion of the foetus at six months is attended by far greater sorrow and
sense of loss than a miscerriage or spontaneons abortion at six days or even six weeks.
This is not, of course, to deny that the foetus is potential life from the moment of
conception. Indeed, T agree with the observation of O'Connor 1., dissenting in City of
Akron-v. Akron Center for Reproductive Health, Inc., supra, at p. 461, (referred to by my

. colleague Beetz J. in his reasons, at p. 113) that the foetus is potential life from the

moment of conception, It is simply to say that in balancing the state's interest in the

protection of the foetus as potential life under s, 1 of the Charfer against the right of the
pregnant woman under s. 7 greater weight should be given to the state's interest in the
later stages of pregnancy than in the earlier. The foetus should accordingly, for purposes
of s, 1, be viewed in differential and developmental terms: see L. W, Suner, Professor

of Philosophy at the University of Toronto, Abortion and Moral Theory (1981, pp.
125-28, ' -

As Professor Sumner points out, both traditional approaches to abortion, the so-
calied "liberal” and "conservative™ approaches, fail to take secount of the essentially
developmental nature of the gestation process. A developmental view of the foetus, on
the other hand, supports a petmissive approach to abortion in the early siages of
pregnancy and a restrictive approach in the later stages. In the early stages the woman's
autonomy would be absolute; her decision, reached in consultation with her physicien, -
not o carry the foetus to term would be conclusive. The state would have no business
inquiring into her reasons. Her reasons for having an abortion would, hovever, be the
proper subject of ingquiry at the later stages of her pregnancy when the state's compelling
interest in the protection of the foetus would justify it in prescribing conditions. The
precise point in the development of the foetus at which the state's interest in its protection
becomes "compelling” I leave to the informed judgment of the legislatire which is in a
position to receive gnidance on the subject from afl the relevant disciplines. It seerns to
me, howsver, that it might fall somewhere in the second trimester. Indeed, according to
Professor Sumner (p. 159), a differential abortion policy with. a time limit in the second
trimester is already in operation in the United States, Great Britain, France, Italy,
Sweden, the Soviet Union, China, India, Japan and most of the countries of Eastern
Europe although the time limits vary in these countries from the beginuing to the end of
the second trimester (ef. Stephen L. Tsaacs, "Reproduciive Rights 1983: An International
Survey" (1982-83), 14 Columbia Human Rights Law Rev. 311, with respect to France and
Ttaly).
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Section 251 of the Criminal Code takes the decision away from the woman at all
stages of her pregnancy. It is a complete denial of the woman's constitutionally protected
right under s, 7, not merely a Hmitation on it, It cannot, in my opinion, meet the
" proportionality test in Oakes. It is not sufficiently tailored to the legislative objective and
does not impair the woman's right "as little as possible", It cannot be saved under s. 1.
Accordingly, even if'the section wete to be amended to remedy the purely procedural
defects in the legislative scheme referred to by the Chief Justice and Beetz 1. it would, in
my opinion, still not be constitutionally valid,

One final word I wish to empbasize that in these reasons | have dealt with the
existence of the developing foetus merely as a factor to be considered in assessing the
importance of the Jegislative objective under s, 1 of the Charter, T have not dealt with the
entirely separate question whether a foetus is covered by the word "everyone" in 5. 7'so
as to have an independent right to life under that section. The Crown did not axgne it and
it is not necessary to decide it in order to dispose of the issues on this appeal.

L T
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Subject matter: Refusal to provide medical services to the author in connection with
a therapeutic abortion which is not a punishable offence and for which express prowsmn .
has been made in the law.

Procedural issues: Substantiation of the alleged violation — unavaﬂablhty of
effective domestic remedies.

Substantive issues: Right to an effective remedy; right to equality between men and
women; right to life, right not to be subjected to cruel, inhuman or degradmg treatment;
right not to be the victim of arbitrary or unlewful interference in one’s privacy; right to
such measures of protection as are required by the status of a minor and right to equality

before the law.
Articles of the Cavenant: 2,3, 6,7, 17, 24 and 26
Article of the Optional Pretocol: 2

On 24 October 2005 the Human Rights Committee adopted the annexed draft as the
Comimities’s Views under article 5, paragraph 4, of the Optional Protocol in respect of
communication No. 1153/2003, The text is appended to the present document,

[ANNEX]



CCPR/C/85/1/1153/2003

ANNEX
VIEWS OF THE HUMAN RIGHTS COMMITIEE UNDER ARTICLE 5, PARAGRAPH 4,
OF THE OPTIONAL PROTOCOL TO THE INTERNATIONAL COVENANT ON CIVIL
AND POLITICAL RIGHTS
Eighty-fifth session
concerning

Commﬁnicﬁtion No. 1153/2003™

~ Submitted by: K.L. (represented by the | organizations
‘ : DEMUS, CLADEM and Center for
Reproductive Law and Policy) :

Alleged victim: The author
State party: Peru
Date of communication: 13 November 2002 (initial submission)

The HFuman Rights Committée, established under article 28 of the International
Covenant on Civil and Political Rights, :

Meeting on 24 Octaber 2005,
Having concluded its consideration of communication No, 1153/2003, submitted on

behalf of K.L, under the Optional Protocol to the International Covenant on Civil and
Political Rights,

Having taken into account all written information made available to it by the author
of the-communication and the State party,

Adopts the following:

B

The following members of the Committee partigipated in the examination of the

- present communication: Mr. Prafullachandra Natwarlal Bhagwati, Ms, Christine Chanet,

Mr. Maurice (1818 Ahanhanzo, Mr, Edwin Johnson, Mr. Walter Kalin, Mr. Ahmed Tawfik
Khalil, Mr. Rajsoomer Lallah, Mt. Michael O’Flaherty, Ms, Elisabeth Palm, Mr, Rafael
Rivas Posads, Sir Nigel Rodley, Mr. Ivan Shedrer, Mr. Hipdlito Solari-Yrigoyen and M.
Rowman Wiernszewski. . :
The text of an individual opinion signed by Committee member Mr. Hipdlito
Solari-Yrigoyen is appended to the present document, :

-
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Views under article 5 paragraph 4 of the Optional Fretocol

1. The author of the communication is K.L., born in 1984, who claims to be a victim of
a violation by Peru of articles 2, 3, 6, 7, 17, 24 and 26 of the International Covenant on
Civil and Political Rights. She is represented by the organizations DEMUS, CLADEM and
Center for Reproductive Law and Policy. The Optional Protocol entered into force for Pern
on 3 Qotober 1930,

Factual background

2.1 The anthor became pregnant in March 2001, when she was aged 17, On 27 June 2001
she was given a scan at the Archbishop Loayza National Hospital in Lima, part of the
Ministry of Health, The scan showed that she was carrying an anencephalic foetus.

2.2 On 3% July 2001, Dr. Ygor Pérez Solf, a gynaecologist and obstetriclan in the
Archbishop Loayza National Hospital in Lima, informed the author of the foetal
abnormality and the risks to her life if the pregnancy continued, Dr. Pérez said that she had
two options: to continue the pregnancy or to terminate it. He advised termination by means
of uterine curetiage. The author decided to terminate the pregnancy, and the necessary
clinical studies were carried out, confirming the foetal abnormality.

2.3 On 19 July 2001, when the author reposted to the hospital together with her mather

. for admission prepatatory to the operation, Dr. Pérez informed her that she needed fo

obtain written authorization from the hospital director. Since she was under age, her
mother requested the authorization. On 24 July 2001, Dr. Maximiliano Cérdenas Diaz, the
hospital director, replied in writing that the termination could not be carried out as to do so0
would be unlawful, since under article 120 of the Criminal Code, abottion was punishable
by a prison térm of no more than three months when it was likely that at birth the child
would suffer serious physical or mental defects, while under asticle 119, therapettic
abortion was permitted only when termination of the pregnancy was the only way of
saving the life of the pregnant woman or avolding serious and permanent damage to her
bealth, :

2.4 On 16 Augnst 2001, Ms. Amanda Gayoso, a social worker and member of the
‘Peruvian association of social workers, carried out an assessment of the case and
concluded that medical intervention to terminate the pregnancy was advisable “since jts
contimuation would only prolong the distress and emotional instability of [K.L.] and her
family”. However, no intervention took place owing to the refusal of the Health Ministry
medical persongel..

2.5 On 20 August 2001, Dr. Marta B, Rondén, a psychiatrist and member of the Peruvian

Medical Association, drew up a psychiatric report on the asuthor, concluding that “the go=- -

called principle of the welfare of the unborn child has caused serious harm to the mother,
since she has unnecessarily been made to carry to term a pragnancy whose fatal outcome
was known in advance, and this has substentially contributed to triggering the symptoms

i
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of depression, with its severe impact on the development of an adolescent and the patient’s
future mental health”.

2.6 On 13 Janvary 2002, three weeks late with respect to the anticipated date of birth, the
author gave birth to an anencephalic baby girl, who survived for four days, during which
the mother had to breastfeed her, Following her danghter’s death, the author fell into a
state of deep depression. This was diagnosed by the psychiatrist Marta B, Rondén. The
author also states that she suffered from an inflammation of the vulva which required
medical treatment. ‘

2,7 The author has submitted to the Committee a statement made by Dr. Annibal Faddes
and Dr. Luis Tavara, who are specialists from the assoclation called  Center for
Reproductive Rights, and who on 17 January 2003 studied the author’s clinical dossier and
stated that- anencephaly is a condition which is fatal to the foetus in all cases, Death

' 1mmed1a'tcly follows birth in most cases. It also endangers the mother’s [ife. In their

opinion, in refusing to terminate the pregnancy, the medical personnel took a decision
which was prejudicial to the- author.

2.8 Rega.rchng the exbaustmn of domestic remedies, the author claims that this
requlrement is waived when judicial remedies available domestically are ineffective in the
case in question, and she points out that the Committee has laid down on several occasions
that the author has no obligation to exbaust a remedy which would prove ineffective. She
adds that in Peru there is no administrative remedy which would enable a pregnancy to be

_terminated on therapeutic grounds, nor any judicial remedy functioning with the speed and

efficiency required to enable 3 woman to require the authorities to guarantes her right to a
lawful abortion within the limited period, by virtue of the special circumstances obtaining
in such cases. She also states that her financial circumstances and those of her fam:il}r
prevcnted her from obtaining legal advice.

2.9 The author states that the complamt is not ‘being considered under any cn‘her
procedure of international seittement.

The comglaint _

3.1 The author claims a violation of article 2 of the Covenant, since the State party failed
‘to comply. with is obligation to guarantée the exercise of a right. The State should have

taken steps to respond to the systematic reluctance of the medical community to comply
with the legal provision authorizing therapeutic abortion, and its restrictive interpretation

“thereof. This restrictive interpretation was clear in the author’s case, in which a pregnancy

involving an anencephalic foetus was considered not to endanger her life and bealth. The
State should have taken steps fo ensure that an exception cauld be made to the rule
criminalizing abortion, so that, in cases where the physical and mental health of the
mother was at risk, she could undergo an abortion in safety. ‘

12 The author claims to have suffered discrimination in breach of artlcle 3 of the
Covenant, in the following forms:

e e A s A e m——
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(&) 1In mccess to the health services, since her different and special needs were
ignored because of her sex. In the view of the author, the fact that the State lacked any
means to prevent a violation of her right to a legal abortion on therapeuntic gronnds, which
is applicable only to women, together with the arbitrary conduct of the medical personnel,
resulted in & discriminatory practice that viclated her rights — e breach which was all the
more serious since the victim was a minor. '

(b) Discrimination in the exercise of her rights, since although the author was
entitled to a therapeutic abortion, none was carried out because of social attitudes and
prejudices, thus preventing her from enjoying her right to life, to health, to privacy and to
freedom from cruel, inhuman and degrading treatment on an equal footing with men.

(¢) Discrimination in access to the courts, bearing in mind the prejudices of

officials in the health system and the judicial system where women are concerned and the

lack of appropriate legal means of enforcing respect for the right to obtain a legal abortion
when the temporal and other conditions laid down in the law are met.

3.3 The author claims a violation of article & of the Covenant. She states that her
experience had a serious impact on her mental health from which she has still not
recovered. She points out that the Committee has stated that the right to life cannot be
interpreted in a resirictive manner, but requires States to take positive steps to.protect it,
including the measures necessary to ensure that women do not resort to clandestine
abortions which endanger their life and health, especially in the case of poor women, She
adds that the Committee has viewed lack of access for women to reproductive health
services, including abortion, as a violation of women’s right fo life, and that this has been
reiterated by other committees such as the Committee on the FElimination of
Disecrimination against Women and the Commitiee on Economic, Social and Cultural
Rights. The author claims that in the present case, the violation of the right to life lay in
the fact that Peru did not take steps to easure that the author secured a safe termination of
pregnancy on the grounds that the foctus was not viable, She states that the refusal to
provide a legal abortion service left her with two options which posed an equal risk to her
_bealth and safety: to seek clandestine (and hence highly risky) abortion services, or fo
.continue a dangerous and traumatic pregnancy which put her life af risk.

3.4 The author claims a violation of asticle 7 of the Covenant. The fact that she was
obliged to continue with the pregnancy amounis to cruel and inhuman treatment, in her
view, since she had to endure the distress of seeing her daughter’s marked deformities and
knowing that her life expectancy was shost. She states that this was an awful experisnce
whith added further pain and distress to that which she had already bome dwuring the
period when she was obliged to continue with the pregnancy, since she was subjected to an
“sxtended funeral® for her daughter, and sank into a deep depression after her death.

3.5 The author points out that the Commitiee hes stated that the prohibition in article 7
of the Covenant relates not only to physical pain but also to mental suffering, and that this

)
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protection is particularly important in the case of minors.! She points out that, after
considering Perw’s report in 1996, the Commiitee expressed the view that restrictive

provisions on aboriion subjected women to inbumane trealment, in violation of article 7 of .

the Covenant, and that in 2000, the Committee reminded the State pariy that the
criminalization of abortion was incompatible with articles 3, 6 and 7 of the Covenant.?

3.6 The author claims a violation of article 17, arguing that this article protects women
from interference in decisions which affect their bodies and their lives, and offers them the
~ opportunity to exercise their right to make independent dscisions on their reproductive
lives. The author points out that the State party interfered arbitrarily in her private life,
taking on her behalf a decision relating to her life and reproductive health which obliged
her to carry a pregnancy to term, and thereby breaching her right to privacy. She adds that
the service was available, and that if it had not been for the interference of State officials
in her decision, which enjoyed the protection of the law, she would have been able tp
termivate the pregnancy. She reminds the Commiitee that children and young people enjoy
special protection by virtue of their status as minors, as recognized in article 24 of the
Covenant and in the Convention on the Rights of the Child.

37 The author claims a violation of article 24, since she did not receive the special care
she needed from the health authorities, as an adolescent girl. Neither her welfare nor her
state of health were objectives pursued by the authorities which refused to carry out an
abortion on her. The author points out.that the Committes laid down in its General
Comment No. 17, telating to article 24, that the State should also adopt economic, social
and cultural measures to safeguard this right, For example, every possible sconomic and
social measure should be taken to reduce infant mortality and to prevent children from
being subjected to acts of violence or cruel or inhuman treatment, among other possible
- viclations. - . '

3.8 The author claims a violation of article 26, arguing that the Peruvian authorities’
position that hers was noi a case of therapeutic abortion, which is not punishable under the
Criminal Code, left her in an unprotected state incompatible with the assurance of the
protection-of the law set out in article 26. The guarantee of the equal protection of the law
tmplies that special proteéction will be given to certain categories of situation in which

- specific treatment is required. In the present case, as a result of a highly restrictive
interpretation of the criminal Jaw, the health authorities fajled to protect the author and
neglected the special protection which her situation required. '

3.0 The author claims that the administratioﬁ of the health .centre left her without

protection as a result of a restrictive interpretation of article 119 of the Criminal Code. She .

adds that the text of the law contains nothing to indicate that the exception relating to
therapeutic abortion should apply only in cases of danger to physical health. But the

1 Fuman Rights Committee, General Comment No. 20, 10 March 1992
(HRI/GEN/1/Rev.7), paras. 2 and 5.

2 Concluding observations of the Fluman Rights Coromittee: Peru, 15 November 2000
(CCPR/COfT0/PER), para. 20.
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hospital authorities had drawn a distinetion and divided up the coneept of health, and had
thus violated the legal principle that no distinetion should be drawn where there is none in
the law. She points out that health is “a state of complete physical, mental and social well-
being and not merely the absence of disease or infirmity”, so that when the Peruvian
Criminal Code refers to health, it doss so in the broad and all-embracing sense, protecting
both the physical and the mental health of the mother.

State party’s failure fo cooperate under article 4 of the Optional Protocol

4. On 23 July 2003, 15 March 2004 and 25 October 2004, reminders were sent to the

State party inviting it to submit information to the Committee concerning the admissibility

“and the merits of the contplaint, The Committee notes that no such information has been

received, It regrets that the State party has not supplied any information concerning the
admissibility or the merits of the author’s allegations. It points out that it is implicit in the
Opticnal Protocol that States parties make available to the Commiitee all information at
their disposal. In the absence of a reply from the State party, due weight must be given to
the author 8 allegauons to the extent that these have been properly substant:ated 3

¥ssues and proceedings before the Committee
Consideration of admissibility

5.1 In accordance with rule 93 of the rules of procedure, before examining the claims
made in a communication, the Human Rights Committes must decide whether the
comumunication is admissible under the Optional Protocol to the Covenant,

5.2 The Coromitiee notes that, according to the author, the same matter has not been
submitted under any other procedure of international investigation. The Committes also
takes note of her arguments to the effect that in Peru there is no administrative romedy
which wounld enable a pregnancy to be terminated on therapeutic grounds, nor any judicia]
remedy finctioning with the speed and efficiency required to enable a woman to require
the authorities to guarantee her right to a lawful abortion within the limited period, by
virtue of the special circumstances obtaining in such cases. The Comumifttes recalls its
jurisprudence to the effect that a remedy which had no chance of being successiul could
not count as suck and did not need to be exhausted for the purposes of the Optional
Protocol # In the absence of a reply from the State party, due weight must be given to the
author’s allegations. Consequently, the Comunittee considers that the requirements of
article 5, paragraph 2 (2) and (b), have been met.

3 See communication No. 760/ 1997, J. G A. Diergaart et al. v. Namibia, Views adopted
on 25 July 2000, para. 10.2, end Communication No. 1117/2002, Saodat Khomidova v.
Tajikistan; Views adopted on 29 July 2004, para. 4.,

4 See Communication No. 70171996, Cesdreo Gdmez Vdzguez v. Spain; Views adopted
on 20 July 2000, para. 6.2,
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5.3 The Committee considers that the suthor’s claims of alleged violations of articles 3
and 26 of the Covenant have not been propetly substantiated, since the author hes not
placed before the Committee any evidence relating to the events which might confirm any
type of discrimination under the article in question. Consequently, the part of the

complaint referring to articles 3 and 26 is declared inadmissible under article 2 of the
QOyptional Protocol. ‘ ‘

5.4 The Committee notes that the author has claimed a violation of article 2 of -the
Covenant, The Committee recalls its constant jurisprudence to the effect that article 2 of
the Covenant, which lays down general obligations for States, is accessory in nature and
camot be invoked in isolation by individuals under the Optional Protocol.? Consequently,

the complaint under article 2 will be analysed together with the author’s other allegations.

5.5 Concerning the_all‘e:ga&ions relating to articles 6, 7, 17 and 24 of the Covenant, the
Cominittee considers that they are adequately substantiated for purposes of admissibility,

“and that they appesr to raise issues in connection with those provisions. Consequently, it

turns to consideration of the substance of the complaint.

. Consideration of tke merits

6.1 The Human Rights Committee hag considered the present cofnplaint in the light of all
the information received, in accordance with article 5, paragraph 1, of the Optiopal
Protogol. : '

6.2 The Committee notes that the author attached a doctor’s statement confirming that
her -pregnancy exposed her to a life-threatening risk. She also suffered severe

psycholegical consequences exacerbated by her status as 2 minor, as the psychiatric report

of 20 August 2001 confirmed. The Committee notes that the State party has not provided
any evidence to challenge the above. It notes that the authorities were aware of the risk to
the author’s life, since a gynaccologist and obstetrician in the same hospital had advised
her to teyminate the pregnancy, with the operation to be carried out in the same hospital, -
The subsequent refusal of the competent medical authorities to provide the service may
have endangered the author’s life. The author states that no effective remedy was available
to hér to oppose that decision. In the ahsence of any information from the State party, due
weight must be given to the author’s claims,

6.3  The author also claims that, owing to the refusal of the medical anthorities to carry
out the therapeutic ebortion, she had to endure the distress of seeing her daughter’s marked
deformities and kmowing that she would die very soom, This was an experience which
added further pain and distress to that which she had already borne during the period when
she was oblized to continue with the pregnancy, The author attaches a psychiatric
certificate dated 20 August 2001, which confirms the state of deep depression into which °
she fell and the severe consequences this caused, taking her age into acccunt. ‘The

5 See Communication No. 802/1998, Andrew Rogerson v. Australia; Views adopted on 3
April 2002, para. 1.9, '

.



COPRIC/85/D/1153/2003

Co_mmitt‘ee notes that this situation counld have been foreseen, since a hospital doctor had
diagnosed anencephaly in the foetus, yet the hospital director refused termination. The
omission on the part of the State in not enabling the author to benefit from a therapeutic

~ abortion was, in the Committee’s view, the cause of the suffering she cxpenenced The

Committee has pointed out in its General Comment No. 20 that the right set out in article 7
of the Covenant relates not only to physmal pain but also to mental suffering, and that the
protection is particularly important in the cage of minors.® In the absence of any
information from the State party in this regard, due we1ght must be given to the author’s
complaints, Consequently, the Committee considers that the facts before it reveal a
violation of article 7 of the Covenant, In the light of this finding the Commiites does not
consider it necessary in the circumstances to made a finding on article 6 of the Covenant.

6.4 The author states that the State party, in demying her the opportunity to secure
medical intervention to terminate the pregnancy, interfered arbitrarily In her private life.
The Committes notes that a public-sector doctor told the author that she could either
continue with the pregpancy or terminate it in accordance with domestic legislation
allowing abortions in cases of risk to the life of the mother. In the absence of any
information from the State party, due weight must be given to the author’s claim that at the

time of this information, the conditions for a lawful abortion as set out in the law were

present. In the circumstances of the case, the refusal to act in accordance with the author’s

-decision to terminate her pregnancy was not justified and amounted to a violation of

article 17 of the Covenant,

6.5 The autho:‘ claims. a violation of article 24 of the Covenant, since she did not receive

from the State party the special care she needed as a minor, The Committee notes the
special yulnerability of the author as a minor girl, It further note that, in the absence of any

-information from the State party, due weight must be given to the author’s claim that she

did not recewe, during and after her pregnancy, the medical and psychologcal support
necessary -in fhe specific vircumstances of her case. Consequently, the Commitiee
conmders that the facts before it reveal a violation of article 24 of the Covenant

6.6 The author claims to have bcen a vmtnn of violation of articles 2 of the Covenant on
the grounds that she lacked an adequate Eegai remedy. In the absence of mformatlon from
the State party, the Committee considers that due weight must be given to the author’s
claims as regards lack of an adeguate legal remady and consequently concludes that the
facts before it also reveal a violation of article 2 in conjunction with articles 7, 17 and 24.
7.  The Human Rights Committee, actmg nnder article 3, paragmph 4, of the Optional

Protocol ‘to the Covénant, is of the view that the facts before it dxsclose a violation of

articles 2, 7, 17 and 24 of the Covenant.

8. . In accordance with amcle 2 paragraph.3 (a), of the Covenant, the State party is
rf:qulred to furnish the author wn‘h an effective remedy, inclnding compensation. The State

¢ Human Rights Committee, General Comment No. 20 ‘Prohibition of torture and other
eruel, inhuman or degrading {reatment ot pumshmcnt (art. 7), 10 March 1992
(HRI/GEN/ I/Rev.7, paras 2 and 5).

]

X

(3




- CCPR/C/B5/D/11533/2003

party has an obligation to teke steps to ensure that similar violations do not occur in the
future: S

9.  Bearing in mind that, as a party o the Optional Protocol, the State party recognizes
the competence of the Committes to determine whether there has been a violation of the
Covenant, and that, under article 2 of the Coyenant, the State party has undertaken to
ensure to all individuals within its territory and subject to its jurisdiction the rights
recognized in the Covenant and to offer an effective and enforceable remedy when a
violation is found to have occurred, the Committee wishes to receive from the State party,
within 90 days, information about the measures taken to give effect to the present Views,
The State party is also requesied to publish the Committee’s Views.

[Adopted in English, French and Spanish ’rhé Spanish text being the original version.

Subsequently to be issued also in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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" APYENDIX

DISSENTING QPINION BY COMMITTEE MEMBER
HIPOLITO SOLARI-YRIGOYEN

My dissenting opinion on this communication - the majority not considering that
article 6 of the Covenant was violated - is based on the following grounds:

Considerati‘on of the merits

The Committee notes that when the author was a minor, she and her mother were
informed by the obstetric gynaecologist at Lima National Hospital, whom they had
consulted because of the author’s pregnancy, that the foetus suffered from anencephaly’
which would inevitably cause its death at birth. The doctor told the author that she had
two options: (1) continue the pregnancy, which would endanger her own life; or (2}
terminate the pregnancy by  therapeutic abortion. He recommended the second option.
Given this conclusive advice from the specialist who had told her of the risks to her life if
the pregnancy continued, the- author decided to follow his professional advice and
accepted the second option, As a result, all the clinical tests needed to confirm the
doctor's statements about the risks fo the mother’s life of continuing the pregnancy and the
inevitable death of'the foetus at birth were performed.

The author substantiated with medieal and psychological cerificates all her claims
about the fatal risk she ran if the pregnancy continued. In spite of the risk, the director of
the public hospital would not authorize the therapeutic abortion which the law of the State
party allowed, arguing that it would not be a therapeutic abortion but rather a voluntary
and unfounded shortion punishable under the Criminal Code. The hospital director did not
supply any legal ruling in support of his pronouncemenis outside his professienal field or
challenging the medical attestations to the serious risk 1o the mother’s life. Furthermore,
the Commitice may note that the State party has not submitted any evidence contradicting
the statements and evidence supplied by the author. Refusing a therapeutic abortion not
only endangered the author’s life but had grave consequences which the anthor has also
substantiated to the Committee by means of valid supporting documents. '

It is not only taking a person’s life that violates article 6 of the Covenant but also
placing a person’s life in grave danger, as in this case. Consequently, T consider that the
facts in the present case reveal a violation of asticle 6 of the Covenant. ‘

[Signed]: Hipolito Solari-Yrigoyen

[Done in BEnglish, French and Spanish, the Spanish text being the original version.
Subsequently to be issued in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]




COURT (PLENARY)

' CASE OF OPEN DOOR AND DUBLIN WELL WOMAN v. IRELAND

(Application no. 14234/58; 14235/88)

- JUDGMENT

STRASBOURG

29 Octbber 1992




PROCEDURE

1, The case was referred to the Cowrt by the Furopean Commission of Human Rights (“the
Commission"} on 24 April 1991, and on 3 July 1991 by the Government of Ireland (“the
Government"), within the three-month period laid down in Article 32 para. 1 and Article 47 (art.
32-1, art. 47) of the Convention for the Protection of Human Rights and Fundamental Freedoms
{"the Convention"). It originated in two applications against Ireland lodged with the Commission
under Article 25 (art. 25) on 10 August and 15 September 1988, The first (no. 14234/88) was
brought by Open Door Counselling Litd, & company incorporated in Ireland; the second (no.
14235/88) by another Irish company, Dublin Well Woman Centre Ltd, and one citizen of the
United States of America, Ms Bonnie Maher, and three Irish citizens, Ms Ann Downes, Mrs X

and Ms Maeve Geraghty.

.. The object of the request and the application was to obtain a decision as to whether or not the

 facts of the case disclosed a breach by Ireland of its obligations under Articles 8, 10 and 14 (att.

8, art. 10, art. 14) and also, in the case of the application, to examine these issues in the context
of Artwles 2,17 apd 60 (art. 2, art, 17, art. 60).

desk

AS TO THE FACTS

- L Introduction

A, The applicants

9. The applicants in this case are (a) Open Door Counselling Ltd (hereinafler referred to as Open
Door), 2 company incorporated under [rish law, which was engaged, inter alia, in counselling
pregnant women in Dublin and in other parts of lreland; and (b) Dublin Well Woman Centre Ltd
(hereinafter refetred to as Dublin Well Woman), a company also incorporated under Irish law
which provided similar services at two clinics in Dublin; (¢) Bonnie Maher and Ann Downes,

‘who worked as trained counsellors for Dublin Well Woman; {(d) Mrs X, born in 1950 and Ms

Maeve Geraghty, born in 1970, who join in the Dublin Well Woman application as women of
child-bearing age. The applicants complained of an injunction imposed by the Irish courts on
Open Door and Dublin Well Woman fo restrain them from providing certain information to
pregnant women concerning abortion facilities outside the jurisdiction of Ireland by way of non-
directive counselling (see pamgraphs 13 and 20 below).

Open Door and Dublin Well Wornan are both non-profit- making organisations. Open Door -|
ceased to operate in 1988 (see paragraph 21 below), Dublin Well Woman was established in l
1977 and provides a broad range of services relating to counselling and marriage, family
planning, procreation and health matters. The services offered by Dublin Well Woman relate to
every aspect of women’s health, ranging from smear tests to breast examinations, infertility,
artificial insemination and the counselling of pregnant women,
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10. In 1983, at the time of the referendum leading to the Eighth Amendment of the Constitution
(see paragraph 28 below), Dublin Well Woman issued a pamph!let stating inter alia that legal
advice on the implications of the wording of the provision had been obtained and that "with this
wording anybody could seek a court injunction to prevent us offering” the non-directive
counselling service. The pamphlet also warned that "it would also be possible for an individual
to seek a court injunction to pr event a woman travellmg abr oad if they believe she intends to
have an abortion".

B. The injunction proceedings
1. Before the High Court
11. The applicant companies were the defendants in proceedings before the High Court which

were commenced on 28 June 1985 as a private action brought by the Somety for the Protection
of Unbom Children (Ireland) Ltd (hereinafter referred to as S.P. U CJoi.. '

12, 8.P U C sought a declarahon that the activities of the a,pphcant companies in counsellmg

pregnant women within the jurisdiction of the court fo travel abroad to obtain an abortion were
untawful having regard to Article 40.3.3° of the Constitution which protects the right to life of
the unborn {see paragraph 28 below) and an order restraining the defendants from such
counselling or assistance.

13.No evidence was adduced at the hearing of the action which proceeded on the basis of certain
agreed facts, The facts as agreed at that time by Dublin Well Woman may be summarlsed as
follows:

(a) It counsels in a non-directive manner pregnant women resident in Ireland,

(b} Abortion or termlnatlon of pregnancy may be one of the optlons discussed within the said
- counselling;

(¢) If a pregnant woman wants to consider the abortion, option furthet, arrangements will be
made by the applicant to refer her to a medical clinic in Great Britain;

(d) In certain circumstances, the applicarit may arrauge for the travel of such pl‘egnam women;

(e) The appheant wﬂl 1nspect the medical clinic in Great Britain to ensure that it operates at the
hlghest standal ds;

(D) At thoSe medical clinics abortions have been performed on pregnam women who have been
previously counselled by the apphcan‘c

(g) Pregnant wommen residentt in Ireland have been referred to medical clinics in Great Britain
where abortions have been performed for many years including 1984.

The facts agfeed by Open Door were the same as above with the exception of point (d).

[N
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14, The meaning of the concept of non-directive counselling was described in the foliowmg
tetrs by Mr Justice Finlay Cl in tha judgment of the Supreme Court in the case .

"It was submitted on behalf of each of the Defendants that the meaning of non-directive
counselling in these agreed sets of facts was that it was counselling which neither included
advice nor was judgmental but that it was a service essentiaily directed to eliciting from the
client her own appreciation of her problem and her own considered choice for its solution, This
interpretation of the phrase ‘non-directive counselling’ in the context of the activities of the
Defendants was not disputed on behalf of the Respondent. It follows from this, of course, that
non- directive counselling to pregnant women would never involve the actual advising of an
abortion as the preferred option but neither, of course, could it permit the giving of advice for
any reason to the pregnant women receiving such counselling against choosmg to have an
abortion,”

| 15. On 19 December 1986 Mr Justice Hamilton, President of the High Court, found that the

activities of Open Door and Dublin Well Woman in counselling pregnant women within the
jurisdiction of the court to travel abroad to obtain an abortion or to obtain further advice on
abortion within a foreign jurisdiction were unlawful having regard to the provisions of Article
40.3.3° of the Constitution of Ireland.

He confirmed that Irish criminal law made it an offence to procure or attemipt to procure an
abortion, to administer an abortion or to assist in an abortion by supplying any noxions thing or

~ instrument (sections 58 and 59 of the Offences against the Person Act 1861 - see paragraph 29

below). Furthermore, Trish constitutional law also protected the right to life of the unbom from
the moment of conception onwards.

. An injunciion was accordingly granted. .,

- 2, Before the Supreme Court

16. Open Door and Dublin Well Woman appealed against this decision to the Supreme Court
which in a unanimous Judgment dehvered on 16 March 1988 by Mr Justice Finlay CJ reJected
the appeal,

The Supreme Court inoted that the appellants did not consider it essential to the service which
they provided for pregnant women in Ireland that they should take any part in arranging the
travel of women who wished to go abroad for the purpose of having an abortion ot that they
arranged bookings in clinies for such women. However, they did consider it essential to inform
women who wished to have an abortion outside the jurisdiction of the courl of the name, address,
telephone number and method of communication with a specified clinic which they had
examined and were satisfied wag one which maintained 2 high standard,

17, On the question of whether the above activity should be restrained as being contrary to the

" Constitation, Mr Justice Finlay CT stated:
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obtaining of which was to defeat the constitutional right to life of the unborn chi}d."

",.. the essential issues in this case do not in any way depend upon the Plaintiff establishing that
the Defendants wete advising or encouraging the procuring of abortions. The essential issue in
this case, having regard to the nature of the guarantees contained in Article 40, 5.3, sub-s.3 of the
Constitution, is the issue as to whether the Defendants’ admitted activities were assisting
pregnant women within the jurisdiction to travel outside that jurisdiction in order to have an
abortion. To put the matter in another way, the issue and the question of fact to be dotermined is:
were they thus assisting in the destruction of the life of the unborn?

I am satisfied beyond doubt that having regard to the admitted facts the Defendants were
assisting in the ultimate destruction of the life of the unborn by abortion in that they were helping -
the pregnant woman who had decided upon that option to get in touch with a clinic in Great
Britain which would provide the service of abortion, It seems to me an inescapable conclusion
that if a woman was anxious to obtain an abortion and if she was able by availing of the
counselling services of one or other of the Defendants to obtain the precise location, address and
telephone number of, and method of communication with, a elinic in Great Britain which
provided that service, put in plain language, that was knowingly helping her to attain het
objective, I am, therefore, satisfied that the finding made by the learned trial Judge that the
Defendants were assisting pregnant women to travel abtoad to obtain further advice on abortion
and to secure an abortion i3 well supported on the evidence ., : :

The Court further noted that the phrass in Article 40.3.3° "with due regard to the equal right to .
life of the mother" did not arise for interpretation in the case since the applicants were not
claiming that the service they were providing for pregnant women was "in any way confined to
or especizlly dirscted towards the due regard to the equal right 1o life of the mother ...".

ST TR

19. As to whether there was a constitutional right to information about the availability of

“abortion outside the State, the court stated as follows:

"The performing of an abottion on a pregnant woman terminates the unborn life which she is
carrying, Within the terms of Article 40.3,3% it is a direct destruction of the consmutzonally
guaranteed right to life of that unborn child.

Tt must follow from this that there could not be an implied and unenumerated constitutional right b

to information about the availability of a service of abortion outside the State which, if availed

of;, would have the direct consequence of destroying the expressly guaranteed constitutional right

to life of the unborn, As part of the submission on this issue it was further suggested that the

right 1o receive and give information which, it was alleged, existed and was material to this case

was, though not expressly granted, impliedljr referred to or involved in the right of cifizens to

express freely their convictions and opinions provided by Article 40, 5.6, sub-g, 1 (1) of the

Constitution, since, it was claimed, the right to express freely convietions and opinions may,

under some circumstances, involve as an ancillary right the right to obtain information. I am :
satisfied that no right conld constitutionally arise to obtain information the purpose of the ' o
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20, The court upheld the decision of the High Court to grant an injunction but varied the terms of
the order as follows:

"... that the defendants and each of them, their servants or agents be perpetually restrained from
assisting pregnant women within the jurisdiction to travel abroad to obtain abortions by refetral
to a clinic, by the making for them of travel arrangements, or by informing them of the identity
and location of and the method of communication with a specified clinic or clinics or otherwise,"

21. Following the judgment' of the Supreme Court, Open Door, having no assets, ceased its
activities,

o

C. Subsequent legal developments

[S.P,U.C. also won en injunction restraining students from publishing or distributing in student
publications “information.concerning the identity and location of abortion clinics outside the

jurisdiction.”]

D. Fvidence presented by the applicants

© 26.The applicants presented evidence to the Court that there had been no significant drop in the

number of Irish women having abortions in Great Britain since the granting of the injunction,
that number being well over 3,500 women per yeat, They also submitted an opinion from an

~expert in public health (Dr J.R. Ashton) which concludes that there are five possible adverse

implications for the health of Irish women arising from the injunction in the present case:
1. An increase in the birth of unwanted and rejected children;

2. An increase in 1llegal and unsafe abortions;

3. A lack of édequate prep.ara‘tion of Irish women obtaining abortions;

4, Increases in deiay in obtaining abortions with ensuing increased compiiéation rafes;

5. Poor aftercare with a failure to deal adequately with medical complications and a failure to
provide adequate contraceptive advice.

In their written comments to the Court, 8.P.U.C. claimed that the number of abortions obtained
by Irish women in England, which had been rising rapidly prior to the enactment of Article
40.3.3°, had increased at a nuch reduced pace. They further submitted that the number of births
to married women had increased at a "very substantial rate",
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1L RELEVANT DOMESTIC LAW AND PRACTICE CONCERNING PROTECTION OF THE
UNBORN

A, Constitutional protection’

28, Article 40.3.3° of the Irish Constitution (the Eighth Amendrhent); which came into force in
1983 following a referendum, reads:

"The State acknowledges the right to life of the unborn and, with due regard to the equal right to
life of the mother, guarantees in its laws to respect, and, &s far as practicable, by its laws to
defend and vmdlcate that right."

B, Statutory protection

29. The statutory prohibition of abortion is contained in sections 58 and 59 of the Offences
Agamst the Person Act 1861, Section 58 prOVIdeS that:

"Bvery woman, being with child, who, with intent to procure her own miscarrizge, shall
unlawfully administer to herself any poisor or other noxious thing or shall unlawfully use any
instrument or other means whatsoever with the like intent, and whosoever, with intent to procure
the miscarriage of any woman, whether she be or not be with child, shall unlawfully administer
to her or cause to betaken by her any poison or other noxious thing, or shall unlawfully use-any
instrument or other means whatsoever with the like intent, shall be guilty of a felony, and being
convicted thereof shall be liable, [to imprisonment for life] ...

Section 59 states ‘rhat:

"Whoever shall unlawfully supply or procure any po1son or other noxious thing, or any
instrument or thing whatsoever, knowmg that the same is intended to be unlawfully used or
employed with intent to procure the miscarriage of any woman, whether she be or be not with
child, shall be guilty of a misdemeanour, and being cormcted thareof

30. Section 16 of the Censorslnp of Publications Act 1929 as amended by section 12 of the
Hezlth (I'amily Planming) Act 1979 provides that:

"It shall not be lawful for any person, otherwise than under end in accordance with a permit in
writing granted to him under this section

(a) to print or publish or cause or procure to be printed or published, or
(b) to sell or expose, offer or keep for sale or

(c) to distribute, offer or keep for distribution,
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any book or periodical publication (whether appearing on the register of prohibited publications
or not) which advocates or which might reasonably be supposed to advocate the procurément of
abortion or miscarriage or any method, treatment or appliance to be used for the purpose of such
procurement,”

.31, Section 58 of the Civil Liability Act 1961 provides that "the law relating to wrongs shall
_ apply to an umborn child for his protection in like manner as if the child were born, provided the

child is subsequently born allve"

32. Sech’on 10 of the Health (Family Planning) Act 1979 re-affirms the statutory prohibition of
abortion and states as follows:

"Nothing in this Act shall be construed as authorising -

() the proouring of abortion,

(b) the doing of ary other thing the doing of which is prbhibitad by section 58 or 59 of the

Offences Against the Person Act, 1861 (which sections prohibit the administering of drugs or the
use of any instruments to procure abortion) or,

(¢) the sale, importation into the State, manufacture, advertising or display of abortifacients."

C. Case-law

33. Apart from the present case and subsequent developments (sce paragraphs 11-25 above),
reference has been made to the right to life of the unbarn in various decisions of the Supreme
Court ...,

PROCEEDINGS BEFORE THE COMMISSION

36. In their applications {nos. 14234 and 14235/88) lodged with the Commission on 19 August
and 22 September 1988 the applicants complained that the fnjunction in question constituted an
ugjustified interference with their right to impart or receive information contrary to Article 10 -
(art. 10) of the Convention. Open Door, Mrs X and Ms Geraghty further claimed that the
restrictions amounted to an interference with their right to respect for private life in breach of
Article 8 (att. 8) and, in the case of Open Door, discrimination contrary to Article 14 n
conjunction with Articles 8 and 10 (art, 148, art. 14-+10),

de

- ASTOTHE LAW

s

52. To sum up, the Court is able to take cognisance of the merits of the case as regards all of the
applicants,
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1L, ALLEGED VIOLATION OF ARTICLE 10 (art. 10) -

53. The applicants alleged that the Supreme Court injunction, restraining them from assisting
pregnant women to travel abroad to obtain abortions, inftinged the rights of the corporate
applicants and the two counsellors to impart information, as well as the rights of Mrs X and Ms .
Geraghty to receive information. They confined their complaint to that part of the injunction
which concetned the provision of information to preghant women as opposed to the makingof

travel arrangements or referral to clinics (see paragraph 20 above), They invoked Article 10 (art
10) which provides:

"1, Evéryon_e has the right to freedom of expression. This right shall include freedom to hotd
opinions and to receive and impart information and ideas without interference by public
authority and regardless of frontiers ...

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conclmons restrictions or penalties as are prescribed by law and are
necessary in a democratic society, in the interests of national security, tertitorial integrity or
public safety, for the prevention of disorder or crime, for the protection of health or morals, for
the protection of the reputation or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the judiciary,"

54, In their submissions to the Court the Government contested these claims and also contended
that Article 10 (art. 10) should be interpreied against the background of Articles 2, 17 and 60
(art. 2, art. 17 art. 60) of the Convention the relevant parts of which state:

Atrticle 2 (art. 2)

1, Everyone’s right to life shall be protected by law. No one shall be deprived of his life
intentionally save in the execution of a sentence of a court following his conviction of a crime
for which this penalty is pr0v1ded by law.

"
e

Article 17 (art. 17)

"Nothing in [the] Convention may be interpreted as implying for any State, group or petson any
right to engage in any activity orperform any act aitned af the destruction of any of the rights
and freedoms set forth herein or at their limitation o a greater extent than is provided for in the
Convention,"

Articie 60 {art. 60) .
"Nothing in [the] Convention shall be construed as.lhﬁiting or derogating from any of the human

rights and fundamental freedoms which may be ensured under the laws of any High Contracting
Party or under any other agreement fo which it is a Party."
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A. Was thers an interference with the applicailts’ rights?

55. The Court notes that the Government accepted that the injunction interfered with the freedom
of the corporate applicants to impart information. Having regard to the scope of the injunction
which also restrains the "servants or agents" of the corporate applicants from assisting "pregnant
women" (see paragraph 20 above), there can be no doubt that there was also an interference with
the rights of the apphcant covnsellors to impart information and with the rights of Mrs X a.nd Ms
Geraghty to receive information in the event of being pregnant.

To determine whether such an interference entails a violation of Article 10 (art. 10), the Court
must examine whether or not it was justified under Article 10 para. 2 (art. 10-2) by reason of
being & restriction "prescribed by law" which was necessary in a democratic society on one or
other of the grounds specified in Article 10 para. 2 (art. 10-2),

B. Was the restriction "prescribed by law"?

e ‘

2, Court’s examination of the issue

59. This question must be appwached by considering not merely the wording of Article 40.3.3°

in isolation but also the protection given under Irish law to the rights of the unbom in Statute law
and in case-law (see paragraphs 28- 35 above). :

It is true that it is not a criminal offence to have an abortion outside Ireland and that the practice

of non-directive counselling of pregnant women did not infringe the criminal law as suck.
Moreover, on its face the language of Article 40.3.3° appears to enjoin only the State fo protect
the right to life of the unborn and suggests that regulatory legislation will be introduced at some
future stage.

On the other hand, it is clear from Trish case-law, even prior to 1983, that infringement of
constitutional rights by private individuals as well as by the State may be actionable (see
paragraph 35 above). Furthermore, the constitutional obligation that the State defend and
vindicate personal rights "by its laws" has been interpreted by the courts as not being confined
merely to "laws" which have been enacted by the Trish Parliament (Oireachtas) but as also
comprehending judge-made "law", In this regard the Irish courts, as the custodiang of
fundamental rights, have emphasised that they are endowed with the necessary pOWSIS to ensure”
their protection (ibid.), :

60. Taking into ¢consideration the high threshold of protection of the unborn pr0v1ded under Irish

law generally and the manner m which the courts have interpreted their role as the guarantors of
constitutional rights, the possibility that action might be taken against the corporate applicants
must have been, with appropriate legal advice, reasonably foreseeable (See the Sunday Times \5
the United Kingdom judgment of 26 Aptil 1979, Series A no. 30, p. 31, para. 49). This
conclusion is refnforced by the legal advice that was actually given to Dublm Well Woman that,
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in the light of Article 40,3. 3° an injunction could be sought against its counselling activities (see
paragraph 10 in fine above).

* ‘The restriction was accordingly "prescribed by law",

C. Did the restriction have aims that were legitimate under Article 10 para. 2 (art, 10-2)?

ook

63. The Court cannot accept that the restrictions af issue pursued the aim of the prevention of
crime since, as noted above (paragraph 59), neither the provision of the information in question
nor the obtaining of an abortion outside the jurisdiction involved any criminal offence, However,
it is evident that the protection afforded under Irish law to the right to life of the unborm is based
on profound moral values concerning the nature of life which were reflected in the stance of the
majority of the Irish people against abortion as explessed in the 1983 referendum (see paragraph
28 above). The restriction thus pursued the legitimate aim of the protect:on of morals of which
the protection in Ireland of the right to life of the unborn is one aspect...

D. Was the restriction necessary in a democratic soczety?

64. The Government submitted that the Court’s approach to the assessment of the "necessity” of

. the restraint should be guided by the fact that the protection of the rights of the utiborn in Ireland

could be detived from Articles 2, 17 and 60 (axt, 2, art: 17, art, 60) of the Convention. They
further contended that the "proportlonahty" test was 1nadequate where the rlghts of the unbom -
were at issue. The Court will examine these issues in turn. :

1. Article 2 (art. 2)

65, The Govetnment maintained that the injunction was necessary in a democratic society for the
protection of the right to life of the unborn and that Article. 10 (art, 10) should be interpreted inter
alia against the background of Article 2 (art. 2) of the Convention which, they argeed, also
protected unborn life. The view that abortion was morally wrong was the deeply held view of the
majority of the people in Ireland and it was not the proper function of the Court to seek to
impose¢ a different viewpoint.

66, The Court observes af the outset that in the p’reseﬁt case it is not called upon to examine

- whether a right to abortion is guaranteed under the Convention or whether the foetus is

encompassed by the right to life as contained in Article 2 (azt. 2). The applicants have not
claimed that the Convention contains a right to abortion, as such, their compiamt being limited to
that part of the injunction which restricts their freedom to impart and recewe mformatlon
concerning abortion abroad (see paragraph 20 above).

Thus the only issue to be addressed is Whether the restrictions on the freedom to impart and
receive information contained in the relevant part of the injunction are necessary in a democratic
society for the legitimate aim of the protection of morals as explained above (see paragraph 63),
Itfollows from this approach that the Government’s argument based on Atticle 2 (art. 2) of the

o
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Convention does not fall to be examined in the present case. On the other hand, the arguments

baged on Articles 17 and 60 (art. 17, art. 60) fall to be considered below (see paragraphs 78 and
79),

2, Proportionality

67. The Government stressed the limited nature of the Supreme Court’s injunction which only
restrained the provision of certain information (see paragraph 20 above), There was no limitation
on discussion in Ireland about abortion generally or the right of women to travel abroad to obtain
one, They further contended that the Convention test as regards the proportionality of the
restriction was inadequate where a question concerning the extinction of life was at stake, The
right to life could not, like other rights, be measured aceording to a graduated scale, Tt was either
respected or it was not. Accordmgly, the traditional approach of weighing competing rights and
interests in the balance was inappropriate where the destruction of unborn life was concerned.
Since life was a primary value which was antecedent to and a prerequisite for the enjoyment of
every other right, its protection might involve the infringement of other rights such as freedom of
expression in a manner which might not be acceptable in the defence of rights of a lesser nature.

The Government also emphasised that, in granting the injunction, the Supreme Court was merely
sustaining the loglc of Article 40,3.3° of the Constitution. The determination by the Irish courts
that the provision of information by the relevant applicants assisted in the destruction of unborn
life was not open to review by the Convention institutions.

68. The Court cannot agree that the Staie’s discretion in the field of the protection of morals is
unfettered and unreviewable ...

It acknowledges that the national authorities enjoy a wide margin of appreciation in matters of
morals, particularly in an area such as the present which touches on maters of belisf concerning
the nature of human life, As the Court has obseryed before, it is not possible to find in the legal
and social orders of the Contractmg States a uniform European conception of morals, and the .
State authorities are, in principle, in a better position than the international judge to give an
opinion on the exact content of the requirements of morals as well as on the "necessity" of a
"resirietion” or "penalty" intended to meet them ... :

However this power of appreciation is not unlimited, It is for the Court, in this field also, to
supervise whether a restriction is compatible with the Convention.

69. As regards the application of the "proportionality” fest, the logical consequence of the
Government’s argument is that measures taken by the national authorities to protect the right to
life of the unborn or to uphold the constitutional guarantee on the subject would be automatically
justified under the Convention where infringement of a right of a lesser stature was alleged. Itis,
in principle, open to the national authorities to take such action as they consider necessary to
respect the rule of law or to give effect fo constitutional rights. However, they must do so in a
manner which is compatible with their obligations under the Convention and subject to review

by the Convention institutions. To accept the Government’s pleading on this point would amount

4
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to an abdication of the Court’s responsibility under Article 19 (art. 19) "o ensure the observance
of the engagements undertaken by the High Contracting Parties". :

70. Aocordlngly, the Court must examine the question of "necessity" in the light of the principles

- developed in its case-law ,... It must determine whether there existed a pressing social néed for

the meagures in question and, in partlcular, whether the restriction complained of was
"proportionate to the legmmate aim pursued". :

71. In this context, it is appropriate to recall that freedom of expression is also applicable to
"information" or "ideas" that offend, shock or disturb the State or any sector of the population,
Such are the demands of that pluralism, tolerance and broadmindedness without which there is
no "democratic society”.

72. While the relevant restriction, as observed by the Government, is limited to the provision of
information, it is recalled that it is not a ctiminal offence under Irish law for a pregnant woman
to travel ebroad in ordet to have an abortion. Furthermore, the injunction limited the freedom to
receive and impart information with respect to services which are lawful in other Convention .
countries and may be crucial to a woman’s health and well-being. Limitations on information '
concerning activities which, notwithstanding their moral implications, have been and continue to
be tolerated by national authorities, call for careful scrutiny by the Convention institutions as to
their conformity with the tenets of a democratic society.-

73. The Court is first struck by the absolute nature of the Supreme Court injunction which
imposed a "perpetual" restraint on the provision of information to pregnant women concerning
abortion facilities abroad, regardless of age or state of health or their reasons for seeking
counselling on the termination of pregnancy. The sweeping nature of this testriction has since
been highlighted by the case of The Attorney General v. X and Others and by the concession
made by the Government at the oral hearing that the injunction no longer applied to women who,
in the circumstances as defined in the Supreme Court’s judgment in that case, were now free to
have an abortion in Ireland or abroad,

74. On that ground alone the restriction appears over broad and disproportionate, Moreover, this
assessment is contirmed by other factors. :

sl

77. In addition, the available evidence, which has not been disputed by the Government, suggests
that the injunction has created a risk to the health of those women who are now seeking abortions
at a later stage in their pregnancy, due to lack of proper counselling, and who are not availing
themselves of customary medical supervision after the abortion has taken place (see paragraph
26 above). Moreover, the injunction may have had more adverse effects on women who were not
sufficiently resourceful or had not the necessary level of education to have access to alternative
sources of information (see paragraph 76 above). These are certairly legitimate factors to take
into consideration in assessing the proportionality of the restrlctlon

-

3. Articles 17 and 60 (art. 17, art. 60)
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78. The Government, invoking Articles 17 and 60 (art, 17, art, 60) of the Convention, have
submifted that Article 10 (art, 10) should not be interpreted in such a manner as to limit, destroy
or derogate from the right to life of the unborn which enjoys special protection under Irish law.

79. Without calling into question under the Convention the regime of protectioﬁ of unborn life

- that exists under Irish law, the Court recalls that the injunction did not prevent Irish women from

having abortions abroad and that the information it sought to restrain was available from other
sources (see paragraph 76 above). Accordingly, it is not the interpretation of Asticle 10 (art, 10)
but the position in Ireland as regards the implementation of the law that makes possible the
continuance of the current level of abortions obtained by Irish women abroad,

4, Conclusion

80. Inthe light of the above, the Court concludes that the restraint imposed on the applicants
from receiving or imperting information was disproportionate to the aims pursued Accordmgly
there has been a breach of Article 10 (art. 10).

IV. ALLEGED VIOLATIONS OF ARTICLES 8 AND 14 (art, 8, art. 14)

[The Court refused to consider whether the injunction also violated the “right to respect for
private life” under Article 8, nor the question of whether the injunction “discriminated against
women since men were not denied information ‘critical to their reproductive and health
choices’. The Court did not consider it “necessary to examine these complaints” in light of the

fact that it had already found a breach of Article 10.]

ek

FOR THESE REASONS, THE COURT

ek

3. Holds by fifteen votes to eight that there has been a violation of Article 10 (art. 10);
4. Holds unanimously that it Is not necessary to examine the remaining complaints;

5. Holds by seventeen votes to six that Ireland is to pay fo Dublin Well Woman, within three
months, IR£25,00Q (twenty~five thousand Irish pounds) in respect of damages;

6. Holds unanimously that Ireland is to pay to Open Door and Dublin Well Woman, within three
months, in respect of costs and expenses, the sums resulting from the calculation to be made in

- accordance with paragraphs 90, 93 and 94 of the judgment;

7. Distuisses unanimously the remainder of the claims for just satisfaction, -
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DISSENTING OPINION OF JUDGE CREMONA

There are certain aspects in this case which merit special consideration in the context of the _
"necessary in a democratic socisty" requirement for the purposes of Article 10 para. 2 (art. 10-2)
of the Cenvention. S B

Firstly, there is the paramount place accorded to the protection of unborn life in the whole fabric
of Irish public policy, as is abundantly manifest from repeated pronouncements of the highest
judicial and other national authotities. : :

Secondly, this is in fact a fundaméntal principle of Irish public policy which has been enshrined

in the constitution itself after being unequivocally affirmed by the direct will of a strong majority

of the people by means of the eminently democratic process of a comparatively recent national
referendum, ' '

Thirdly, in a matter such as this touching on profound moral values considered fundamental in
the national legal order, the margin of appreciation left to national authorities (which in this case
the judgment itself describes as wide), though of course not exempt from supervision by the
Strasbourg institutions, assumes a particular significance. As has been said by the Court on other
occasions - ‘ _ '

o
(a) "it is not possible to find in the legal and social orders of the Contracting States a uniform
European conception of morals" so that "the view taken of the requirements of morals varies
from time to time and from place to place, especially in our era, characterised as it is by a far-
reaching evolution of opinions on the subject" (Miiller and Others v. Switzerland judgment of 24
May 1988, Series A rno. 133, p. 22, para. 35; and see also Handyside v. the United kingdom
judgment of 7 December 1976, Series A no. 24, p. 22, para, 48); and 2

(b) "by reason of their direct and continuous contact with the vital forces of their countries, State
authorities are in principle in a better position than an international judee to give an opinion on
the exact content of these requirements as well as on the necessity of a restriction or penalty
intended to meet them" (ibid.). - ' ' '

I think this assumes particular importance in the present case in view of the popular expression in
anational referendum. The interference in question is in fact a corollary of the constitutional
protection accorded to those unable o defend themselves (1.e. the unborn) intended to avoid
setting at nought a constitutional provision considered to be basic in the national legal order and
indeed, as the Government put it, to sustain the logic of that provisionr, - ‘

Fourthly, there is also a certain propottionality in that the prohibition. in question in no way
affects the expression of opinion about the permissibility of abortion in general and does not
extend to measures restricling freedom of movement of pregnant women or subjecting them to
unsolicited examinations. It is true that, within its own limited scope the injunction was couched
in somewhat absolute terms, but what it really sought to do was to reflect the general legal
principle involved and the Jegal position as tlien generally understood. :

§
:

o

I e L R L



[ am convinesd that any inconvenience or possible risk from the impugned injunction which has
been represented as indirectly affecting women who may wish to seek abortions, or any practical
limitation on the general effectiveness of such infunction cannet, in the context of the case as &
whole, whether by themselves or in conjunction with other arguments, outweigh the above
OOHSIdel ations in the overa.ll assessment,

In conclusion, taking into account all relevant circumstances and in particular the mergin of
appteciation enjoyed by national authorities, I cannot find that the injunction in question was-
incompatible with Article 10 (art. 10) of the Convention. In my view it satisfied all the -
requirements of paragraph 2 (art. 10-2) thereof. There was thus no violation of that provision,

- 3




I1. Forced and Coerced Sterilization

The foundations for reproductive rights, including the right to decide when and whether to create a
family, are found in several human rights treaties and case law. An individual’s reproductive rights are
violated not only when a state dirszly interferes with her decision or capacity to reproduce, but also when the
state ndirestly burdens a decision or capacity to reproduce. Consider the law held unconstitutional in S&iuner ».
Okilaboma, which mandated the sterilization of persons who were convicted three times of certain offenses.
This law 1s paradigmaric of laws that directly encumber a person’s right to reproductive self-determinarion.
However, states can in some cases indirectly interfere with individuals’ reproductive rights— achieving in a
roundabout way what is an obvious human rights infraction when accomplished directly.

The following cases provide a snapshot of different approaches that courts and other legal bodies have
taken to laws that impact private choices regarding reproduction and the creation of family, While the US.
Supreme Court in Skimner found thar “marriage and procreation are fundamerntral to the very existence and
survival of the race”? and should be wriderstood as “basic liberties,”? other legal bodies have used alternative -
rationales to recognize reproductive rights.

In Re Eve, the Supreme Court of Canada grapples with the question of whether to allow a mother to
consent to the sterilization of her mentally retarded daughter, discussing the grave intrusion on a person’s
fundamental right to free procreative choice that sterilization represents and questioning whether, by
protecting the daughrer’s physical integrity, it would violate her right to equality. How does this compare
with the now overturned Supreme Court case of Buck # Bel/ in which the Court held that “three generations
of imbeciles is enough?” Consider the Peruvian case of Maria Manerita Mestanza v. Perw where the Inter-
American Commission on Human Rights addresses the repercussions of a massive, compulsory and
systematic government policy to encourage stetilization as a means to rapidly alter the reproductive behavior
of the Peruvian population, especially poor Indian and rural women. In that case, the Inter- American
Commission discusses whether the right to reproductive freedom exits within the Peruvian State’s
Constitutional rights to life, personal integrity, and equality before the law, Alternatively, in Sojourner ». N.J.
Dept. of Fluman Services, the New Jersey Supreme Court addresses privacy and equality claims brought to
challenge caps on cash assistance for families exercising their fundamental right to conceive and bear children .
after welfare benefits have been received. Query whether disparate treatment in this case is functionally '
different than the forced sterilization at issue in the Meszanzz case. In contrast, consider the case of Jazed v.
State of Haryana where the Supreme Court of India balances the social and economic implications of the
“torrential” increase in the population of the country against individual rights to life and liberty when making
private famity choices. '

Taken together, these cases confront the confines of evaluaring fundamental rights in isolation and serve
as a useful supplement to US. jurisprudence that has thus far considered coerced family planning in limited
COntexts. '

2 Skinner v. Oklahoma, 316 US. 535, 541 (1942).
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Peru 12.191 Friendly Settlement

REPORT No© 71}'03[:5“3
PETITION 12.191
FRIENDLY SETTLEMENT )
MARTA MAMERITA MESTANZA CHAVEZ
. PERU
October 22, 2003

I SUMMARY

1 In a petition lodged with the Inter-American Commission on Human Rights
(hereinafter “the Commission,” “the Inter-American Commission,” or “the IACHR") on June 15,
1989, the nongovernmental organizations Office for the Defense of Women's Rights (DEMUS),
the Latin American and Caribbean Committee for the Defense of Women's Rights (CLADEM),
and the Asoclac/dn Pro Derechos Hurmanos [Association for Human Rights] (APRCDEH), which
subsequently accredited as co-petitioners the Center for Reproductive Law and Policy (CRLP)
and -the Center for Justice and International Law (CEJIL), (hereinafter “the petitioners™),
alleged that the Republic of Peru (hereinafter “Peru”) violated the human rights of Ms, Maria
Mamérita Mestanza Chavez, by forced sterilization that ultimately caused her death.

2, The original petitioners alleged that the facts denounced constitute violation by
the Peruvian State of the rights to life, personal Integrity, and equality before the law,
contalned in Articles 4, 5, 1, and 24 of the American Convention on Human Rights (hereinafter
“the Convention” or “the American Conventlon”), and violation of Articles 3,4,7,8, and 9 of
the Inter-American Convention on the Pravention, Punishment, and Eradication of Violence
Agalnst Women (hereinafter “the Convention of Belém do Pafad”), Articles 3 and 10 of the
Additional Protocol to the American Convention on Human Rights In the Area of Economic,
Social, and Cultural Rights (hereinafter “the Protoceol of San Salvador.”) and Articles 12 and 14
{2) of the Convention on the Elimination of Al Forms of Discrimination Against Women
(CEDAW).

3 On February 22, 2001, the Peruvian State signed a joint press release with the
[nter-American Commission on Human Rights, in which it was agreed to pursue friendly
settlement of some cases before the Commission, including this one, in accordance with
Articles 48(1)(F) and 49 of the Armerican Convention on Human Rights.

4, On March 2, 2001, during the 110%™ session of the Inter-American Commission
on Human Rights, the Peruvian State and the victims’ representatives signed the Preliminary
Agreement for Friendly Settlement with intervention and approval by the IACHR. The final
friendly settlement was agreed upon on August 26, 2003, when the act setting out the friendly
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settlement reached by the parties was signed In Lima.,

5. This friendly settlement report, pursuant to Asticle 49 of the Convention and
Article 41.5 of the Commission’s Regulations, presents a brief summary of the facts alleged by
the petitioners, the friendly solution reached, and agreement for its publication.

I1. PROCESSING WITH THE COMMISSION

8. The Comimission received the claim on June 15, 1899, On July 14, 1999 the
IACHR opened the case, transmitted pertinent parts of the petition to the Peruvian State, and
requested infarmation within 90 days, Peru asked for additional time to prepare its reply;
which was approved by the IACHR. Peru replied on January 14, 2000, The petitdoners made
comments on the State’s reply on April 12, 2000. On October 3, 2000 the Inter-American
Commilssion on Hurman Rights approved the Report on Admissihility
MO 66/00.

7. - On March 2, 2001, with intervention and approval by the Inter-American
Commission on Human Rights, the parties signed the Preliminary Agreement for Friendly
Settlement, in which the Peruvian State admitted its interpational responstbility for the acts
alleged by the petitioners and promised to take the necessary measures to compensate the
victims,

8. on A‘ugust 26, 2003, in' the city of Lima, the representatives of the victims and
the State signed the Agreement for Friendly Settlement, requesting that the Commussion ratify
the entire contents. '

¥iL. FACTS

9. They alleged that the case of Ms, Maria Mamérita Mestanza s one more among
a large number of cases of women. affected by a massive, compulsory, and systematic
government pollcy to stress sterllization as a means for rapldly altering the reproductive
behavior of tha population, especially poor, Indian, and rural women. They noted that the
Ombudsman had received several complaints on this matter, and that between November
1996 and Navember 1998 CLADEM had documented 243 cases of human rights violations
through the performance of birth control surgery in Peru, =~ ‘

10.  They stated that Ms. Marfa Mamérita Mestanza, a rural woman about’ 33 years
old and mother of seven children, was pressured to accept sterilization starting in 1996 by the
Health Center of Encafiada District. She and her husband Jacinto Salazar Suarez were

- subjected to various forms of harassment, including several visits in which health personnel

threatened to report her and Mr. Salazar Sudrez to the police, and told them that the
governmant had approved a law requiring anyone who had more than five children to pay a
fine and go to jail. :

11, They state that finally, under coercion, Ms, Mestanza agreed to have tubal
ligation surgery, The procedure was performed on March 27, 1988 at the Cajamarca Regional
Hospltal, without any pre-surgery medical examination, Ms. Mestanza was released the pext
day, March 28, 1988, although she had serious symptoms including nausea and sharp
headaches. In the following days Mr. Jacinto Salazar reported to personnel of La Encaflada
Health Center on Ms, Mestanza’s condition, which worsened dally, and was told by them that
this was due to post-operative effects of the anesthesia,

12.  They state that Ms. Mestranza Chavez died at home on April 5, 1998, and that
the death certificate specified a “sepsis” as the direct cause of death and bilateral tubal
blockage as a precedent cause. They report §l1at a few days later a doctor from the Health
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Center offered a sum of monay to Mr. Jacinta Salazar In an effort to put an end to the
matter,

13, They Indicate that on April 15, 1998 Mr. Jacinto Salazar filed charges with the
Provislonal Combined Prosecutor of Bafios de! Inca agalnst Martin Ormefio Gutidrrez, Chlef of
La Encafiada Health Center, in connection with the death of Ms. Mestanza, for crimes agalnst
life, body, and health, In premeditated homicide (first degree murder). They add that on May
15, 1998 this Provmclal Prosecutor indlcted Mr. Ormefio Gutiérrez and others before the local
Provincial Judge, who on June 4, 1998 ruled that there were insufficient grounds to prosecute.
This decision was confirmed on July 1, 1998 by the Clrcuit Criminai Court, so on December 16,
1398 the Provincial Prosecutor ordered the case dismissed.

IV, FRIEN DLY SETTLEMENT

14, . The State and the petitioner signed the friendly settiement agreement, the text
of which follows

FIRST: BACKGROUND

Ms. Marfa Mamérita Mestanza Chdvez was forced to undergo sterilization
surgery, which ultimately resulted in her death, The petitioner organizations
allege that her rights to life, personal integrity, and equality before the law were
violated, in contravention of Articles 4, 5, 1, and 24 of the American Convention
on:Human Rights, Articles 3, 4, 7, 8, and 9 of the Inter-American Convention on
the Preventlon, Punishment, and Eradication of Vioclence Against Women
{Convention.of Belém do Pard), Articles 3 and 10 of the Additional Protocol te
the American Conventlon on Human Rights in the Area of Economile, Social, and
Cultural Rlghts, and Articles 12 and 14.2 of the Convantion on the Ehminatlon of.
All Forms of Discrimination Agalnst Women.

On ldly 14, 1999 the Inter-American Commission on Human Rights transmitted
the pertment parts of the complaint to the Peruvian State and requested
Information. On October 3, 2000 the IACHR approved Report No. 66/00 on
admissibility, and continued revlewlng the substance of the case, concerning
allegad vialations of the American Conventlon and the Convention of Belém do
Para.

On March 2, 2001 durlng the 110%™ regular sessjon of the IACHR a Prehmmary
Agreement for Friendly Settlement was reached,

SECOND: RECOGNITION

The Peruvian State, aware that protection and total respect for human rights is
the cornerstone for a just, honorable, and democratic society, In strict
comphiance with its ebligations assumed with the signing and ratification of the

- American Conventlon on Human Rlghts and other international human rights
Instruments to which it Is a party, and aware that any violatlon of an
International obligation that results in injury brings with It the duty for adequate
reparation, which can most justly be done through compensation of the vietim,
Investigation of the facls, and administrative, civil, and criminal penalties for the
respansible partles, recognizes its international responslbihty for the violation of
Articles 1.1, 4, 5, and 24 of the American Conventlon on Human Rights, as well
as Article 7 of the Inter-American Convention on the Prevention, Punishment,
and Eradication of Violence Agalnst women In the harm done to victim Marig
Mamérita Merstanza Chévez.

&
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This recognition was reflected in the Preliminary Agreement for Friendly
Settlement signed between the Peruvian Stata and the victim’s legal
representatives, with intervention and approval by the Inter-American
Commission on Human Rights, on March 2, 2001 during the 110™ session of the
Inter-American Comrnission on MHuman Rights. In that agreement the Peruvian
State admitted International responsibility for the facts described and pledged to
take steps for material and moral reparation of the harm done and to initlate a
thorough tnvestigation and trial of the perpetrators and take steps to prevent
the recurrence of similar incidents in the future. '

THIRD: INVESTIGATION AND PUNISHMENT

The Peruvian State promises to make a thorough investigation of the facts and
apply legal punishments to any parson determinad to have participated in them,
as either planher, perpetrator, accessory, or In other capacity, even If they be
civillan or military officials or employees of the government. .

In this regard, the Peruvian State pledges to carry out administrative and
criminal Investigations Into the attacks on the personal liberty, life, hady, and
health of the victimi, and to punish: :

a. Those responsible for the acts of pressuring the consent of Ms,

Maria Mamérita Mestanza Chévez to submit to tubal ligation,

b. The health persorinel who ignored the need for urgent care for
Ms. Mestanza after her surgery.

C. Those responsible for the death of Ms, Maria Mamérita Mestanza
Chavez.

d. _The doctors who gave money to the spouse of the deceased

woman in an attempt to cover up the circumstances of her damise,

e, The Investigative Commisslon, named by Cajamara Sub-Region
IV of the Health Ministry, which questionably exonerated the health
personal from responsibility for Ms. Mestanza's death.

Apart from the adminlstrative and criminal nenalties, the Peruvian state pledges
to report any ethical violations to the apprapriate professional assoclation so
that it can apply sanctions to the medical personnel involved In these acts, as
provided in its statutes.

In addition, the State pledges -to conduct adminisirative and criminal
investigations into the conduct of agents of the Cffice of Public Prosecution and’
the judicial branch who falled to take action to clarify the facts alleged by Ms.
Mamérita Mestanza’s widower. ‘

FOURTH: INDEMNIRICATION

1, Beneficiaries of this Agraement

The. only persons recognfzed by the Peruvian State as beneflclaries of any
indemnification are Jacinto Salazar Sudrez, huband of Maria Mamarita Mestanza

Chévez, and her children: Pascuala Salazar Mestanza, Marlbel Salazar Mestanzd,
Alindor Salazar Mestanza, Napoledn Salazar Mestanza, Amancio Satazar
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Chdvez, That sum shall be paid in trust to a public or private institution,
designated as the trustee, which will administer the resources spent on
providing psychological care needed by the beneficiaries, The institution will be
chosen jointly by the State and representatives of the Salazar Mestanza family,
with support from the National Human Rights Coordination, DEMUS, APRODEH,
and the Archbishop of Cajamarca, Expenses for legal establlshment ol’ the trust
shall be paid by the Peruvian State.

In addition, the Peruvian State promises to give the husband and children of
Marfa Mamérita Mestanza Chévez permanent health insurance with the Ministry
of Health or other competent entity. The surviving spouse's health insurance will
be permanent, as will that of the children until they have thelr own public
and/or private coverage, '

NINTH: EDUCATION PAYMENTS

The Peruvian State promises to give the victim's children:free primary and
secondary education in public schools, The victim’s children wlil recelve tuition-
free university education for a single degree at state schools, provided they
qualify for admission. - ‘

TENTH: OTHER PAYMENTS

The Peruvian State agrees to make an additional payment of twanty thousand
U.S. dollars ($20,000,00) to Mr. Jacinto Salazar Sudrez to buy land or a house
in the name of the chiidren he had with Ms. Marfa Mamérita Mestanza, Within
onhe yeat of the date of this agreement Mr. Salazar Sudrez must reglster the
purchase by delivering the deed to the Executive Secretariat of the National
Human Rights Council of the Ministry of Justice. Furthermore, Mr, Salazar
Suarez agrees not to sefl or lease the property purchased untlt the youngest of
his children Is of legal age, unless authorized by the court,

Peru’s National Coordinator of Human Rights will be respansible for the
necessary follow-up to ensure compliance with the provisions of this clause.

ELEVENTH: CHAMNGES ‘IN LAWS AND PUBLIC POLICIES ON
REPRODUCTIVE HEALTH AND FAMILY PLANNING

The Peruvian State pledges to change laws and public policies on reproductive
health and family planning, eliminating any discriminatory approach and
respecting women’s autonony.

The Peruvian State also promises to adopt and implement recommendations
made by the Ombudsman concerning public policies on reproductive health and
famlly planning, among which are the following:

a.  Penalties for human rights violators and reparation for victims

1} Conduct a judicial review of all criminal cases on violations of human
rights committed in the execution of the Natlonal Program of Reproductive
Health and Family Planning, to break out and duly punish the perpetrators,
requlring them to pay the approprlate civil damages, Including the State if.it is
determined to have some responsibllity for the acts that gave rise to the
criminal cases.

2) Review the administrative broceedlngs initiated by the victims and/or
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their family members, linked to the cases in the previous parégraph which are
pending or have concluded concerning denunciations of human rights wolations

b. Methcds for monitoring and guaranteeing respect for human rights of
health service clients

1) Adopt drastic measures against those responsible for the deficient pre-
surgery evaluation of women who undergo sterilization, including health
professionals in some of the country’s health centers. Although the rules of the
Famlly Planning Program require this evaluation, it is not being done,

2) Continuously conduct training coursas for health personnel In
reproductive rights, violence agalnst women, domestic violence, human rights,
and gender equity, in coordination with civil soclety organizations that specialize
in these topics.

) Adopt the necessary adminlstrative measuras so that that rules
established for ensuring respect for the right of Informed consent are
scrupulously followead by health personnel,

4) Guarantee that the centers that offer sterillzation surgery have proper

conditions required by standards of the Family Planning Program.

5) Take strict measures to ensure that the compulsory reflec:tion period of
72 hours Is faithfully and unlversaily honored.

6) Take drastic actlon against those responsible for forced sterilization

without consent.

7} Implement a mechanism or channels for efficient and expeditious
recelpt and processing of denunciations of violation of human nghts in the
health establishments, in order to prevent or redress infury caused,

TWELFTH: LEGAL BASIS

This agreement is signed in accordance with the prmnsmns of Articles 1, 2, and

48.1.F of the American Convention on Human Rights and Article 41 of the-

Regulations of the Inter-American commission on Human Rights; on Articles 2
(paragraphs 1 and 24, point 8), 44, 55, 205 and fourth final provision of Peru's
Constitution; and on the provisions of AI’thles 1205, 1306, 1969, and 1981 of
the Civil Code of Pary,

THIRTEENTH: INTERPRETATION

The meaning and scope of this agreement will be Interpreted In accordance with

Article 29 and 30 of the. American Convention on Human Rights as applicable, -

and the principle of good faith. In case of doubt or disagreement between the
parties on the conient of this agreement, the Inter-Americann Commission on
Human Rights shall resolve the Interpretation. It shall also be responsible for
monitoring the agreement’s compliance; the parties shali report to it every three
months on the status of compliance.

FOURTEENTH: HOMOLOGATION

The parties hereto agree to refer this Agreement for Friendly Settlement to the

Y.
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Mestanza, Delia Salazar Mestanza, and Almanzor Salazar Mestanza.
2. Monelary compensation
a. Moral damages

The Peruvian State awards one-time compensation to each of the beneficiaries
of ten thousand W.S. dollars {$10,000.00) for reparation of moral injury, which
totails elghty thousand U.S. dollars ($80,000.00),

The State will deposlt the amount due the minors in a trust account In
accordance with the best terms available under sound banking practice,
Arrangements will be made jointly with the Saiazar Mestanza family’s legal
representatives.

b. Corollary damages

Injury caused as a direct consequence of the event glving rise to the claim
consists of expenses Incurred by the family as a direct result of the acts. These
" expenses were incurred to file and follow-up criminal charges with the Office of
Public Prosecutions for aggravated homicide of Marfa Mamérita Mestanza, as
well as the costs of Ms, Mastanza's funeral and burlal. The amount expended for

these purposes I3z two thousand U.S. dollars ($2,000.00), which the Peruvian

State shall pay to the beneficiaries,

FIFTH: INDEMNIFICATION FROM THOSE CRIMINALLY RESPONSIBLE
FOR THE ACTS

The Agreement for Peaceful Settement does not include the beneficiaries’ rght
to darnages from all those responsible for violation of Ms, Maria Mamérita
Mestanza’s human rights, as determined by a competent court in accordance
with Article 92 of the Peruvian Penal Code, a right which is recognized by the
Peruvian State. This agreement express[y waives any other claim by the
beneficiaries against the Peruvian State as responsible party, a co-defendant, or
In any other capacity.

SIXTH: RIGHT OF RECOVERY

The Peruvian State reserves the right of recovery against all personé found to be
responsible in this case through the definitive sentence of a competent natlonal
tribunal, in accordance with current dornestic law.

SEVENTH: TAYX EXEMPTION, COMPLIANCE, AND LATE PENALTY
The damages awarded by the Peruvian State shall not be subject to payment of

any prasent or future tax, assessment, or fee, and shall be paid no later than six
months after the Inter-American Commission on Human Rights has sent

notification of this agreeament’s ratification, after which the State shall pay tha

maximum late fee and interest required or permitted by domestic legislation.
EIGHTH: MEDICAL PAYMENTS
The Peruvian State promises to maka a one-time payment to the benaficiaries

of seven thousand U.S. dollars {$7,000.00) for psychological rehabllitation
treatment they require as a result of the death of Marfa Mamérita Mestanza

s

+




Peru 12,191 Friendly Settlement n e = o

Inter-American Commission on Human Rights for confirmation and ratification of
all aspeacts. :

FIFTEENTH: ACCEPTANCE

The parties signing this agreement express their free and voluntary acceptance
of and concurrence with each and every one of its clauses, stating for the record
that It resolves the dispute and any claim regarding the international
responsibility of the Peruvian State for violation of the human rights of Ms.
Maria Mamérita Mestanza Chévez.

Signed with three copies In the City of Lima this twenty-sixth day of August of |
the year two thousand three. ‘ ‘

V. DETERMINATION OF COMPATIBILITY AND COMPLIANCE

15.  The IACHR reiterates that as provided in Articles 48.1.f and 49 of the
Convention, this procedure is intended for “réaching a friendly settlement of the matter on the
basis of respect for the human rights recognized in the Convention,”[GDM1] Agreement to
foliow this procedure reflects the State's good will to comply with the purposes and objectives
of the Convention by virtue of the pacta sunt servanda principle, according to which states
must show good faith in honoring obligatlons assumed in treatles. It also wishes to relterate
that the friendly settlement procedure confemplated in the Convention permits settlement of
individual cases without recourse to litigation, and has demonstrated in the case of several
countries that it Is an important tool for solution that can be used by both partles.

16,  The Inter-American Comimission has ¢losely followed development of the friendly
sattlament reached In this case. The Commission greatly appreciates the effort shown by both
parties to reach a solution that is compatible with the objective and purpose of the
Convention. As the Commission has sald repeatedly, protection and promoetion of women's
rights is a priority for our hemisphere, In order that women may attain the full and effective
enjoyment of their basic rights, especially equality, nondiscrimination,. and living free from
gender-based violence, ' ‘

vi. CONCLUSIONS

17. On the basls of the preceding considerations, and by virtue of the proceecing
envisloned in Articles 48.1.f and 49 of the American Conventian, the Commission wishes to
reiterate its deep appreciation for the parties’ efforts and its satlsfaction with the friendly

settlement agreement reached In this case In keeping with the objective and purpose of the
American Convention, ‘ '

18, Taking into account the considerations and conclusions expressed in this report,
THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS,
DECIDES: .

1, To approve the tarms of the Agreement for Friendly Settlement signed 'by the
parties on August 26, 2003, - '

2. To continue following up and monitoring each and every polnt of the friendly
settlement, and In this context to remind the parties of their obligation to submit reports to
the IACHR every three months on cempliance with this agreement.

‘ 3. To publish this report and include it in 1ts annual report to the OAS General

Assemb[y.
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Done and slgned at the headquarters of the Inter-American Commlsslon on Human
Rights in the city of Washington, D.C., on the 22" day of the month of October, 2003,
(Signed)t José Zalaquett, President; Clare K. Roberts, Flrst Vice-President: Susana Villaran,
Second Vice-President; Robert K. Goldman and Julio Prado Valleis, Commissionars,

1] .
(2] Pursuart to the provisions of Article 17(2)(a) of the Comimisslon’s Regulations, Commissicher Susana Villaran,
of Peruvian nationality, did not participate In the consideration or decislon of this caze,
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SOJOURNER A., ON HER OWN BEHALF AND AS GUARDIAN AD LITEM
FOR HER INFANT Y.A.; ANGELA B., ON HER OWN BEHALF AND AS
GUARDIAN AD LITEM FOR HER INFANT W.B., PLAINTIFFS-AFPELLANTS,
AND ROSA C., ON HER OWN BEHALF AND AS GUARDIAN AD LITEM FOR
HER INFANT Y.C.; AND CRYSTAL D., ON HER OWN BEHALF AND A8

GUARDIAN AD LYTEM FOR HER INFANT 5.D., ON BEHALF OY -
THEMSELVES AND ALL OTHERS SIMILARLY SITUATED, PLAINTIFFS, v.
THE NEW JERSEY DEPARTMENT OF HUMAN SERVICES AND WILLIAM

WALDMAN, COMMISSIONER OF THE NEW JERSEY DEPARTMENT OF
HUMAN SERVICES, DEFENDANTS-RESPONDENTS.

SUPREME COURT OF NEW JERSEY

828 A.2d 306 (2003)

OPINION:
The opinion of the Court was delivered by
' PORITZ, C.J. [**308]

In this appeal, plaintiffs challengs the constitutional-
ity of a provision in the Work First New Jersey Act

{WFNJ} that "caps" the amount of cash assistance for -

familiss at the level set when the farnily enters into the
State wellare system. NJSA 44:10-61(n). Although
families in the assistarice program are eligible to receive
additional Medicaid and food starnp benefits on the birth
of another child, the statute prohibits an inerease in cash
assistance benefits for any child born more than ten
months after the family initialty applies for and obtains
such bencfits. NJ.S.A. 44:10-61(a), (B, and (e). Plain-
tiffs claim that the "family cap” violates the right to pri-
vacy and equal protection guarantees of the New lersey
Constintion. More spesificaily, plaintiffs allege that Sec-
tion 61(a) impinges on a welfare reciplent's right to bear
a ohild and, if she chooses to have that child, denies her

. and her unsupported child equal treatment under the law,

A brief description of the two families before the
Court provides context for our roview of the constitu-
tional claims rzised herein,

In 1587, shortly afier giving birth to her first child,

plaintiff Angela B. began receiving family Medicaid -

benefits in addition to a monthly allowance in the form
of food stamps and cash assistance. Subsequently, in
1988, 1989,-and 1995 Angela B. gave birth to three more
children. She feceived an increase in combined welfare
benefits for the two children born in 1988 and 1989, bt

due to the enactinent of New Jersey's fust family cap

provision in the interim, was unable to-obtain additional
cash assistance when her fourth child was born.

In 1994, aléo afier bearing her first ohild, plaintiff
Sojeurner A. began receiving Medicaid family coverage
as well as monthly assistance in food stamps and cash
payments. When Sojourer A, became pregpant with her

~ second child in 1956, however, the State notified her that

she was not elizible for an increase in cash assistance as
her ¢hild would be born more than ten months after she
had started receiving welfere benefits, According to So-
journer A., she again became pregnant in 1997 and 1998,
but terminated those pregnancies because of financial -
difficulties and because "she was not.ready . .. for more
children.” By 1998, Sojourner A. was working five days
a week and was therefore ineligible for cash assistance
under WENJ, although her family remained entitled to
Medicaid ard an increase in food stamps.

Both Angela B. and Sojourner A. have stated in
depositions that the lack of additional cash assistance has
imposed an extreme financial hardship on their fimilies
and left them without adequate food, shelter and other
necegsitles. At ihe time of filing, Sojourner A. was re-
ceiving § 322 in cash assistance, § 163 in food stamps,
and Medicaid benefits for her two children. Angela B.
was receiving § 424 in cash assistance, § 396 in food
stamps, and Medicaid benefits for the three children then
residing with her. '

[*+309] H

On September 5,'1997, plaintiffs filed 2 class action
lawsuit against the New Jersey Department of Human
Services and its Commissioner (collectively Department
or DHS), olaiming that- NJS.4 44:10-61fa) and
NJAC 70:00-2.18 iolate New Jersey's Constitution.
The gravamen of plaintiffs' complaint is that the family
cap provision has been designed impermissibly to coerce
the procreative and child-bearing decisions of plaintiffs
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and other women similarly situated by penalizing themn
for “exercisfing] their fundamental right to bear chil
dren.” Plaintiffs further contend that the “family cap”
violates the equal protection rights of certain classes of
poor children “based on their parents reprodustive
choices and the timing of [their] birth,"

all purposes including, but not limited to, the
existing cash assistance benefit, child sup-
port, medical assistance and food stamp
benefits provided to the assistance unit.

Placatiffs sought preliminary injunctive and declara-
tory relief, which relief was denied on October 28, 1997,
On July 17, 2000, however, the tria] court granted class
certification to: :

all women who have conceived or will
conceive a child while they or someons in
thetr family received welfare benafits for
within a year of such receipts) under the
former AFDC program or ander the Work
First program any time afler October 1,
1992, and al! children bomm to such
women after Augnst 1, 1993 whe have
baen or wiil be subject 10 NS4, 44:70-
61 and NJAC 1:90-218 or their
predecessor  statute  and  reguilations,
NSS4, 441035 and N/ A.C 10:81-3.8
and 10.81-1.11. C

Subsequently, plaintiffs and the DHS filed 2 mation and
cross-motion for summery judgment. :

On December 18, 2000, the court enterad an order
granting the Department's cross-motion and dismissing
plaintiffs' complaint with prejudice, Tn an oral opinion
upholding the family cap under the New ! ersey Constitu-
tion, the court applied the balancing test established by
this Court in Greenberg v. Kimmelman, 99 N.J. 553, 494
A.2d 294 (1985), and Right to Choose v. Byrne, 01 N.J

287, 450 A.2d 925 (1982). In respect of plainsiffs' right to -

privacy claim, the court stated that the right "may be
festricted only when necessary to promote a compelling
governmental interest.” Distinguishing our decision in
Planned Paventhood of Central New Jersey v. Former,
165 NJ. 609, 762 A.2d 620 (2000), wherein the data
indicated that 2 significant burden was created when &
minor's right to obtaln an abortion was conditioned on
parental notification, the court found that in this case the
plaintiffs had failed to submit any evidence that the fam-

ily cap materially affected a woman's right to make pro-¢

sreative choices. The conrt concluded:

[Tlhe State has demonstrated a legitimate
and a substantial relationship between the
statutory classification and the ends agserted.
“The interest here of the Legislature, [which]
represents all of us, in promoting self:
sufficient citizens, diminishing the depend-
ency upen welfare and ereating {parity] be-
tween welfare cecipients and working people
+. . greacy outweighs anfy] slight imposition
[**310] or mere burden on . . . the plaintiffs’
right to privacy.,

The Appellate Division affirmed the trial court in a

- published oplnion issued on April 2, 2002 Judge

Winkelstein, writing for the panel, first observed that the
Third Circuit Court of Appeals previovsly had affirmed a
federal district court determination that the family cap
does "not violate the procreative privacy and equal pro-
fection guarantees of the Unjted States Constitution.”
Sefourner A. v. New Jersey Dep't of Human Servs, 350
N.J. Super. 152, 163 2002). See CK. v. N.J Dept of
Healith & Human Servs, 92 F.3d 171 (3d Cir. 1996)
(hereinafter C.X. l), affirming, sub nom, CK. v. Sha-
lalg, 883 F. Supp. 991 (D.N.J. 1995) (hereinafter C.X. .
Nonetheless, becauss “there may be circumstances ‘in
which the [New lersey] Constitution provides greater
proteciions™, fd at 166, 794 4.2d 822 (quoting Barowé v.
Dep't of Human Servs.,, 107 N.J 355 368 (1987)), than
does the Federal Constitution, and because ‘state resirig-
tions ont a woman’s right ¢o privacy and equal protection
guarantees under our Constitution have been read gxpa-
sively by our courts, the panel deemed those federal
cases "not dispositive,” id. ar 163, 794 4.24 822,

As had the trial court, the Appellate Division applied
the balancing test set forth in Right fo Choose, supra and
Greenberg, supra acknowledged the fundaments! nature

- of a wotan's right to.make procreative decisions under

Article I, paragraph 1 of the New Jersey Constitution,
and fonnd that the family cap “at best, indirect[ly] and
insignificant[ly]" intmdes on that right, 7d. af 169, 794
A.2d 822, The pansl concluded that the cap "“does not
present a direst obstacle to bearing children, It merety
mtroduces one of many factors that & woman considers
when deciding whether-to become pregnant and carty the
child to term[,}. a choice that ramalns hers and Bers
elone.” Jd. at 171, 794 A.2d 822, Similarly, the panel
fourd that the cap does not

completoly deprive either the family unit of
the benefits it is already receiving, or elimi-
nate all benefits to the newborn child. Al-
though the welfare recipient will not receive
an additional cash stipend for the child, she
continues to receive benefits designed to as-
sist her to obtain and retain employment, and
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significantly, Medicaid coverage and food
stamps are provided for the additional child.
[1Bid.]

Agreeing with the trial court that the purposes of
the statute--reducing the welfare rolls and puiting welfare
families on the same footing as working families—-are
mlaudable state cbjectives," the Appeliate Division held
that the family cap provision bears a substantial relation-
ship to those legitimate and reasonable goals, Id. ot 172,
794 4.2D 822 {quoting Sanchez v. Dep't of Human
Servs., 314 N.J Super. 11, 17 (App. Dly. 1998)).

m
A

New Jersey has, since 1939, etigaged in a coopera-.
tive effort with the federal government fo provide-aid to
families in nesd of assistance. 42 US.CA. § 601 et seq.
[*¥311); see [n re Pettions for Rulemaking NJAC.
[0:82-1.2 and 10:85-4, 1, 223 N.J, Super. 453, 456-38,
538 A.2d 1302 (App. Div. 1988) (vutlining history of
State's participation in faderal welfare programs), aff’d.
117 N.J 311, 566 A.2d 1154 (1989, In a shift in ap-
proach related to that effort, the State Legistature enacted
the FDIA in 1992 to "offer]] intensified and coordinated

services that . . . address the educational, vocational and

other needs of the public assistance recipient's family. .
MN.JS A 44:10-20, That legislation included a provi-
sion that denied an incremental increase in benefits for
children who wers born when the family was eligible for
AFDC benefits. NJ.S. 4. 44:10-3.5 (repealed by L. 1997,

¢, 38, § 17). Implementation of Section 3.5 required a
" waiver from the United States Department of Health and

Humnan Services that was obtained by DHS on July 20,
1991,

In 1996, Congress replaced AFDC with the Tempo-
rary Assistance to Needy Families {TANF) block grant
program, 42 USCA. § § 601-608. Under TANF, Con-
gress provided the states with the flexibility to fmple-

- ment welfare reforin in their jorisdictions, subject to a

mandatory npational welfare-to-work feature similarly
designed to motivate welfare recipients to become
[*327) self-sufficient. See, e.g., 42 USCA. § 607(a)
(requiring percentage of recipients to work) and §
608(a)(7} (imposing time limits on cash assistance), In
March of 1997, the New Jersey Legislature responded to
the federal initiative by replacing the FDDA with WENJ,
N.JLS.A. 44:10-35 to -70. S

Under WFNJ, the level of cash benefits is deter-
mined pursuant te a schedule administered by the DHS.
That schedule, with cerfain impottant limitations, pro-
vides incramental increases based on the siza and nesed of
the family. N.JA.C. 10:69-10.2(a} and 90-3.3. One such

b

limitation is the family cap found at N.JLS.4. 44:10-
61¢a), which states: .

The level of cash assistance henefits pay- .
able o an assistance unit with dependent

hildren shall not increase as a result of

the bicth of a child during the period in

which the essistance unit is eligible for

benefits. ...

The Act defines an "Assistance unit" as

a single person without dependent chil-
dren; . . . dependent children only; or a
persen or couple with one or more de-
pendent children who are legally or
blood-related, or who is their legal guard-
fan, and who Iive togather as a household
unit.[N.J.S.4, 44:10-57.]

As noted earlier, the family cap does not apply "o an
individual , . . who gives birth to a child fewer than 10
motiths after applying for end receiving cash assistance
benefits." M. JS.A. 44:10-61(e). The family cap also does
not apply when the new child is the product of rape or
incest. N.JSA. 44:10-61()).

- Like its predecessor New Jorsey statute, and conso-
nant with the TANF approach, the primary purpose of
WFNY is to encourage employment, self-sufficiency and
family stability. See generally N.J.S.4, 44:10-56. Toward
that end, WFNJ contains mechanisms designed to pro-

mote independence and decrease long-term reliance on -

welfare payments. One such mechanism reallocates the
savings achieved by application of the family cap to a
variety of programs aimed at developing adult weifare
recipients' educational and. vocaticnal skiils to’ enable

+ them to gef and keep stable employment.

Prior to receiving benefits, eligible welfare recipi~
ents are assessed as to their educational level, prior work
experience and other indicators of their "potential . . .
readiness for work." N.J.S.4. ¢4:10-62f. [¥*312) After
the assessmoent is completed, “individual responsibility
planfs}" are developed to set specific goals in respest of
employment, education obligations, medical care and
schooling for the recipient's dependent children,  Ibid.
Onoe recipients agree to follow the plan, they must “con-
tinponsly and actively seek eomployment" or accept
placement in an approved "work activity" to continue in
the program. N.J.S.4. 44:10-62a. Recipients are not on
their own in this endeaver, WENI provides or subsjdizes
a pancply of such activities, ncluding actual "employ-
meni; on-the-job training; job search and job readiness
assistance; vocational educational training; job skills
training related directly to employment; community
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work experience; alternative work experience; supportive
work; community service programs . . . [and] education
that is necessary for smployment., . " NS 4, 44:10-57,
The statute encourages education by reducing the hourly
work requitements for adult recipients who are "fall time
post-tecondary student{s]," - NJ.S.A. 44:10-62b, and
permitting young parents under the age of nineteen to
folfill the "work activity" requirement by completing
high school or & high school equivalency program,

 NJSA. 44:10-57.

WINJ also aims to remove barriers so that persons
receiving welfare can maintain employment or stay in
school, Under AN.JSA 44:10-38, recipients receive
"supportive services" such as child care, transportation to
and from work, and stipends for necessary "work-related
expenses, . . . as determined by the commissioner.”

Moreover, to enable those who have gained steady sm-~

ployment to remain in the workforce, the State contirues
to subsidize medical and child care expenses for two
years after rocipionts have become ineligible for cash
benefits, hid. '

B

The DHS has contracted with Mathematica Policy
Research, Ine. (Mathematica), to examine the cffective-
ness of the WFNJ program, See N.J.SA, 44:16-4/ (call-
ing for periodic public reports and evaluations of WFNI).
The Departent's agreement with Mathematica requires

-a series of six reports that evaluate how families are far-

ing under the program, Mathematica's first report, re-
leased in 1999, found that during the initial eighteen
montlis of WFNJ itrplementation, approximately one in

- three WINJ participants exited the welfare system and

entersd the workforce, A survey of those who remained
on welfare revealed that they faced a variety of mors
substential impediments to employment, including low
skills levels and less prior work experience.’

We note, as did the ressarchers themselves, that the .

first Matheindtica report covered a period of strong eco-

' The record also contains a Rutgers School of Social

‘Work study of the TDP and a 1999 study conducted by
Lagal Services of New Jersey and the New Jersey Pov- |

erty Reossarch Institute, Legal Services and the Poverty
Research Institwte surveyed Work First New Jersey par-
ticipants and found that most knew about the goals of the
Weork First program and wanted to enter the workforce.
Those surveyed also expressed concern about the ade-
guacy of such necessary components of the program as
transpartation, child care and rent subsidies. The Rutgers
study was not directed specifically toward the effects of
the family cap combined with the provision of back-to-
wark services,

ifé"_y

nomic growth and may not reflect real gaing due to
WEFNJ, Further, information obtalhed after the first
eighteen momnths of any new program may not be indica-
tive of long term improvements, whersas subsequent
evaluations are likely to provide more reliable data. In
any event, the evaluations provided in the record before
the Court do [**313} not indicate whether WENT has
achieved (or will achieve) its goals. .

LIV
A

Plainiiffs bring this action tnder the New Jersey
Constitution, Monetheless, when cognate provisions of
the Federal Constitution are implicated, we bave turned
10 case law relating to those provisions for guidance. See,
ez, State v, Schmid, 84 N.J. 535 349 (1580) {discuss-
ing free spesch protections in [*330] New Jersey within
federal First Amendment framework), appeal dismissed
sub nom. FPrinceton Univ. v. Schmid, 435 .8 100, 102
(1982); State v. Johnson, 68 N.J, 349, 352-53 (1975)
{analyzing defendant's search and seizure rights in light
of federal Fourth Amendment jurisprudence).

The Fourteenth Amendment of the United States
Constitution provides that the state governments shall not
“deny to any person within frheir] jurisdiction the equal
protection of the law,"” and shall not "deprive any person
of life, liberty, or property[] without due process of law.”
U.S. Const, amend, X1V, § 1. Under the latter provision,
eltizens enjoy the right te be free from governmental
intrusion in making procreative decisions. Elsenstadt v,
Baird, 405 US. 438, 453 (1972). The extent to which
statutory provisions are scrutinized under foderal equal
protection and right to privacy clatms depends on the
class of persons affected, ihe mature of the right impli-
cated, and the level of interfarence. When a state statute
directly impinges on a fundamentai right or a suspect
class, then the provision is strictly scrutinized, Cly of
Cleburne v. Cleburne Living Ctr., Inc,, 473 .S, 432, 440
(1985), Carey v. Population Servs. Int'f, 431 U.S. 678,

- 686 (1977); when a statute tmpairs a lesser interest, the

federal courts ask only whether it is “rationally related to
legitimate government interests.” Washington v. Glucks-
berg, 521 U5, 702, 728 (1997). 1t follows, then, that the
rational basis test is applicd when economic legislation,
including statutes that establish benefit programs, is chal-
lenged, See Dandridge v. Williams, 397 U.S. 471, 485-

87 (1970} (upholding limits on welfare benefits as ra-

tionally related to legitimate government interest "{n en-

- cauraging employment and . | . avoiding discrintination

between -welfare families and the families of the working
poor'),




As noted earlier, the Third Cireuit Court of Appeals -

and the federal District Court for New Jersey have con-
sideréd the same claims that are now before this Court.
In CK I suprg plaintiffs brought a class action chal-
lenging a decision of the Secretary of the United States
Department of Heaith and Human Services to waive cer-
tain federal welfare requirernents and [**314] thersby to
permit implementation of the family cap provision under
FDA. 883 F, Supp. af 996-97. In addition to contesting
the Secretary's authority to grant the waiver, plaintiffs
claimed that the family cap viclated their equal prote:c-
tion and fundamental privacy nghts Id at 10127 The
court held that the family eap provision was "rationally
ralated to the Jegitimate state inferests of altesing the
oycie of welfare dependency . . . [and] promeoting indi-
vidual responsibility and family stability.” 1d o 10735, 1t
reasoned that "by maintaining the level of . . . benefits

despite the arrival of an additional child, [the family cap]

puts the welfare household in the same situation as that
of a worldng family, which dees not automaticaily re-
ceive 8 wage increase” when a new child is bom. Md af
J1013-14,

C.X I also refected plaintiffs' privacy claims. The court
observed that the birth of an additional child in a family
on welfare does not result in a decrease in benefits vhder
the cap. Rather, it “removels] the automatic benefit in-
crease agsociated with an additional child under the fed-
eral program.”" Id at 1815, The court held that although
women have a fundamental right tc make proereative
decisions, there is no constifutional riphf to government
subslidies in furtherance of that right. /bfd. (eiting Harris
v. McRae, 448 US. 297, 316 (198G)). '

The Third Cireuit "hald] nothing ¢o add ta the dis-

mct court's opinion [that plaintiffs' procreative rights are
not burdened by the family cap) except to ohsarve that it

- would be remarkable'to hold that a state’s failure to sub-

sidize a reproductive cholee burdens that chome " CK
I supra, 82 F. 3d at 195,

B

~ In the New Jersey Constitation, both equal protec-
tion and the right to privacy derive from the same broad
constitutional language, which states: "All persons are by
nature free and independent, and have certain natural and
unalienable rights, among which are those of enjoying
and defending life and liberty, of acquiring, possessing

-and protecting property, and of pursning and obtaining

? Ag in this case, the C.K, ] plaintifis asserted that the cap
impermissibly infringed on their decision to bear chil-
dren and denied equal protection to children barn when
the family was recelving welfare benefits, /d ot 1012-13.

il

safety and happiness.” N.& Const. art. I P 1. Akhough
Article 1 does not contain the tetins “equal prolection” or
"right to privacy," it is well setfled law that the expansive
language of that provision is the source for both of those
fundamental constitutional guaraniees, See Planned Par-,
enthood, supra, 165 N.J. at §29 Right to Choose, supra,
91 NJ. at 303,

Thirty years ago, Chief Justice Weintraub rejected
“[m]echanical approaches to the delicate problem of ju-
dicial intervention under either the equal protsction or
due process clauses" of the New Jersey Constitution.
Robinson v, Cahill, 62 NJ. 473, 491 (1973}, He de-
scribed  the balancing process by which a cowmt
“Iltimately” decides equal protection and due process
challenges:

[A] court must weigh the nature of the re-
straint or the denial against the apparent
public justification, and decide whether
the State astion is arbitrary, In that proc-
ess, if the circumstances seusibly so re-
auire, the court may call upon the State to
demonstrate the existence of a sufficient
public need for the restratnt or the denial.

[Id at 492, 303 A.2d 273 (cﬂaucn
omitted).}

[#¥315] Later, in Right fo Choo.s'e, supra and in
Greenberg, supra the Court reaffirmed that approach,
finding that it provided a more flexible analytical frame-
work for the evaluation of equal protection and dus proo-
esy claims. In keeping with Chief Justice Weintraub's
direstion, we Mconsiderf] the nature of the affected right,
the extent to which the governmental restriction intrudes
apoa i, and the public need for the restriction.” Planned
Parenthood, supra, 165 N.J. at 630 {quoting, Greenberg,
supra, 99 N.J. at 567 (citing Right' to Choase, supra, 91
N.J. at 308-09 (1982))}. By deviating from the federal
tisred model, we are able te examine each clalm on 2
contintum that reflects the nature of the burdeved right
and the importance of the govetnmental restriction. See
Planned Parenthood, supra, 165 N.J, at 630 (noting "that
in cases involving a classification that ‘Indirectly in-
fringes on a fimdamental right,’ the Inflexibility of the
tiered framework prevents a full understanding of the
¢lash between individual and govemmental interests')
{internal citations omitted).. We point out, however, that
although our mode of analysis differs in form from the
federal tiered approach, the tests weigh the same factors
and often produce the same result, See Barowne supra,
107 NI af 368,

Greenberg, supra, 99 NJ. ar 567.
C
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We turn now to plaintiffs’ claims that the family cap
provision of WFNI unconstitutionally infringes on 2
worman's right to make procreative dacisions by penaliz-
ing her for choosing to bear a child and, further, that the
cap improperly singles out classes of poor children

"based on their parents’ reproductive choices and the

timing of [their] birth,"

Our discussion begins with an inguiry into the pature
of the affected right. In Right 1o Choose, supra we ad-
veried 10 the "body of law . . . in New Jersey acknowl-
edging a woman's right to choose whether o cary a
pregnancy to full-term or to undergo an abortion.” 97
N.J. at 303-304 {clting Gleitman v. Cosgrove, 49 N.J, 22,
62-63 (1967) (Weintraub, C.T., dissenting in part) (sug-
gesting that woman with rubella had right to choose
abortion); Berman v. Allan, 80 N.J: 421, 432 (1979) (es-

tablishing cause of action for deprivation of right to de-

cide whether to bear child with Down's Syndrome);
Stchroeder v. Perkel, 87 N.J. 53, 66 (1981) (declaring
right to abort second ¢hild when first child was born with
cystic fibrosis)), Later, in Planned Parenthood, supra we
emphasized "the importance of a woman's right to con-
tro} her body and her futurs, 2 right we as a society con-
sider fundamental to individual liberty." 165 N.J. at 63/-
32, The Court was "keenly aware of the principle of in-
dividual autonomy that lies' at the heart of a woman's
right to make reproductive decisions and of the strength
of that principle as embodied in our own Constitution.”
d. ar 632, That most basic right, plaintiffs allege, has
been burdened impermissibly by the family cap provi-
sion of WEFNI. -

It is, then, the nature of that burden or the extent of
the governmental infrusion that we must consider. Plain-
tiffs claim that the family cap functions as a coercive tool
designed to encourage poor women to avoid having chil-
dren or ta hort their pregnancies when the family unit is
racewmg welfare, By withholding an incremental in-
crease in cash assistance, plaintiffs argue, the Stats un-
duly influences their procreative choices, But even if we
assumé that procreative choices are influenced by a cap

. on cash assistance to the family unit, we do not find that

nfluence to be "undve,” or that a new burden is thereby

- [**316] created. We expect that the income of a family

wnjt, whatsver the source, is likely to influsnce a
woman's desision to conceive or bear a child. That is true
for most famiilies fn New Jersey. As noted by the federal
couris, working fam1l1es do not receive automatic wage

increases when additional children are born, Indesd, the -

family cap appears to do no more than place welfare
famities "on & par with working families.™ CK I su-
pra, 883 F. Supp. ar 1013,

3 We point ot that medical benefits and food stamp as-
sistance are provided for children bom after the faxpily;

We also find that the DHS has presented ample jus-
tification for the family cap. The record informs us that
resources available as a result of the cap have been di-
verted to job training, child care, and other programs
established and expanded under WFNJ. The goals of
promoting self-sufficiency and decreased dependency on
welfare are landabls; the focus on education, job training
and child care should advance those goals and, uli-
mately, result in improving the lives of children born into
welfare families.

In Right to Choose, supra the Court was presented
with & challenge to legislation that denied Medicaid
funding for abortions except when anm abortion was
medically necessary to save the life of the mother, 97
N.J. at 292, On considering plaintiffe’ equal protection .
challenge, we stated:

- {Tlhere [is no] fundemental right to funding for

an abortion. The right fo choose whether to have
an ebortion, however, is a fundamental right of

all pregnant women, includicg those entitled to

Medicafd reimbursement for recessary medical
treatment. As fo that group of women, the chal-
lenged statute discriminates between thosé for
whom medical care is necessary for childbirth
and those for whom an abortion is medically nec-
essary. Urnder [the statute] those needing abor-
tions receive. funds only whsn their lives are at
stake. By granting funds when life is at risk, but
withholding them when health is endangered the
statuts denies equal protection to thoss women

entitled to uecessary medical services under
Medicaid,

[91 N.J ai 305-06 (citations omifted; empha-.
sig added).]

The Right to Choose dichotomy is directly relevant
to this case. There we held that the state could not distin-
guish between "those for whom medical care is neces-
sary for childbirth and those for whom an abortion is
medically necessary." Id at 305, See also Planned Par-
enthood, supra, 165 N.J. ar 634 {expressing concetn that

* delay in obtaining abortion increases risk to health of

mother). Mest important, we also held that "[e]lective,
nomtherapentic abortions . . . do not invelve the Jife or

- health of the mother, and the State may pursue its interest

in potential life by excluding those abortions from the
Medicaid program.” Right to Chovse, suprg 91 N.J. at
310. Here, the 1ifs ot health of the mother is not at issuve.

receives welfare and regardless of the family cap. Unlike
working families, those benefits establish an “assistance
floor" for wel fare recipients.
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Whatever the impact of the family cap on the family unit,
that impact 3s no different from the impact of another
child on any family with a fixed income. Like most
womeh in New Jersey, a woman receiving welfare assis-
tance will likely weigh the extent of the economic strain
caused by the additien of a child to the family unit. Ulti-
mately, however, the decision to bring a ¢hild to term or
to have an abortion remains wholly with the woman.

Plaintiffs also rely on the distinction created in
WFNI between children [**317] born before the family
begins recelving welfare benefits, and similarly situated
children borm ten menths after the receipt of such. bene-

. fits, The family cap ireats these classes disparately,

plaintiffs argue, based on when mothers choese to exer-
cise their fundamental right to conceive and bear chil-
dran. In-fact, the family does niot receive additional cash
agsistance when a new child is born, although the family

does receive additional food stamps and Medicaid bene-

fits. All of the children in the family unit share presurpa-
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bly in the total amount of cash assistance available, as is
the case in other similarly situated family units.

v

This case is not about a woman's right to choose
whether and when to bear children, but rather, about
whether the State must subsidize that cholce. In Right to
Choose, supra we held that the State may decline to ftnd
2 woman's cholce to obtain an abortion when the abor-
tion is not medically necessary, We hold today that the
State is not required to provide additional cash assistance
when a woman chooses to bear a child more than ten
months after her family has received welfare benefits, In
so holding, we refect plaintiffs' claim that the femily cap
provision of WFNJ vinlates the equal protection and due
process guarantses of our State Congtitution,

The judgment of the Appellate Division is affirmed.
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175. (1) No person shall be a Satpanch or a Panch of a CGram Panchayat or a member of
a Panchayat Samiti or Zila Parishad or continue as such who - -

(@  hasmore than two living children -

Provided that a person having more than two children on or upto the expiry of one year

of the commencement of this Act, shall not be deemed to be disqualified;
"177(1) If any member of a Gram Panchayat, Panchayat Sarnit] or Zila Parishad -

(@) whois elected, as such, was subject to any of the disqualifications mentioned in
section 175 at time of his election;

(b)  during the term for which he has been ¢l
mentioned in section 175,shal! be disqualified
office shall become vacant,

ected, incurs any of the disqualifications
from continning to be a member and his

(2} Inevery case, the question whether a vacancy has arisen shal] be decided by the
Director. The Director may give its decision either on an application made (g it by any
berson, or on its own motion, Unti] the Director decides thai the vacancy, has arisen, the
members shall not be disqualified under sub-section (1) from continuing to he a -
member. Any person aggrieved by the decision of the Director may, within a period of
fifieen days from the date of such decision, appeal to the Government and the orders

O Y,

—



Provided that no order ghall be passed under this sub-section by the Diréctor
against any member without gwmg him a reasonable opportunity of being heard,”

ActNo.11 of 1994 was enacted with various objectives based on past experience
and in view of the shortcomings roticed in the implementation of preceding laws and
also to bring the legislation in conformity with Part IX of the Constitution of India
relating to 'The Panchayats’ added by the Seventy-third Amendment. One of the »
objectives set out in the Statement of Objects and Reasons is to disqualify persons for
election of Panchayats at each level, having more than. 2 children after one year of the
date of commencement of this Act, to popularize Family Welfare/Family Planning
Programme (Vide Clause (m) of Para 4 of SOR).

Placed in plain words the provision disqualifies a person having more than two
living children from holding the specified offices in Panchayats, The enforcement of
disqualification is postponed for a period of one year from the date of the
commencement of the Act. A person baving more than two children upte the expiry of
one year of the commencement of the Act is not disqualified. This postponement for
one year takes care of any conception on or-around the commencement of the Act, the
normal period of gestation being nine months. If & woman has conceived at the
commencement of the Act then any one of such couples would not be disqualified.
Though not disqualified on the date of ¢lection if any person holding any of the said
offices incurs a disqualification by giving birth to a child one year after the
commencement of the Act he becotnes subject to disqualification and is disabled from
continuing to hold the office. The disability is incurred by the birth of a child which
results in increasing the number of living children, including the additional child born
one year after the commencement of the Act, to a figure more than two. If the factum is
disputed the Director is entrusted with the duty of holding an enquiry and declaring the
office vacant. The decision of the Director is subject to appeal to the Government. The
Director has o afford a reasonable opportunity of being heard to the holder of office
sought 10 be disqualified. These safeguards satisfy the requirements of natural justice.

Several persons (who.are the writ petitioners or appellants in this batch of matiers) have
been disqualified or proceeded against for disqualifying either from contestmg the
elections for, or from continuing in, the office of Panchas/Sarpanchas in view of their
having incurred the disqualification as provided by Section 175(1)(q) or Section

177(1) read with Section 175(1)(q) ofthe Act. The grounds for challenging the
constitutional validity of the abovesaid provision are very many, couched differently in
different writ petitions,” We have heard all the learned counsel representing the dlfferent
petitioners/appellants. As agteed to at the Bar, the grounds of challenge can be
categorized into five ;- (i) that the provision is arbitrary and hence violative of Article
14 of the Constitution; (if) that the disqualification does not serve the purpose sought

to be achieved by the legislation; (iii) that the provision is discriminatory; (iv) that the
provision adversely affects the liberty of leading personal life in all its freedom and
having as many children as ong chooses to have and hence is violative of Ariicle 21 of
the Censtitution; and (v) that the provision interferes with freedom of religion and hence
violates Article 25 of the Constltutlon




~ The State of Haryana has defended its legislation on all counts. We have also heard the

learned Standing Counsel for the State, On notice, Sh. Soli J. Sotabji, the leatned
Attorney General for India, has appeared to assist the Court and he too has addressed
the Court. We would deal with each of the submissions made. :

Submissions (1),{ii} & (iii)

The first three submissions are based on Article 14 of the Constitution and, therefore,
are taken up together for consideration.

Is the classification arbitrary?

It is well-getiled that Article 14 forbids class legislation; it does not forbid reasonable
classification for the purpose of legislation, To satisfy the constitutional test of
permissibility, two conditions must be satisfied, namely (i) that the classification ig
founded on an intelligible differentia which distingnishes persons or things that are
grouped together from others left out of the group, and (ii) that such differentia has a
rational relation to the object sought to be achieved by the Statute in question. The
basis for classification may rest on conditions which may be geographical or according
to objects or occupation or the like, [See : Constitution Bench decision in Budhen
Choudhry and Ors. Vs. The State of Bihar, (1955) 1 SCR 1045]. The ¢lassifieation is
well-defined and well-perceptible. Persons having mors than two living children are
clearly distinguishable from persons having not more than two living children. The two
constitute two different classes and the classification is founded on an intelligible
differentia clearly distinguishing one from the other. One of the objects sought to

be achieved by the legislation is populatizing the family welfare/family planning
programme. The disqualification enacted by the provision seeks to achieve the
objeciive by ¢reating a disincentive, The classification does not suffer from

any axbitrariness. The number of children, viz., two is based on legislative wisdom. 1t
could have been more or less. The number is a matter of policy decision which is not
open to judicial scrutiny. |

The legislation does not serve its object?

It was submaitted that the number of children which one has, whetheér two or
three or more, does not affect the capacity, compelence and quality of a person to sexve
on any office of a Panchayat and, therefore, the impugned disqualification has no nexus
with the purpose sought to be achieved by the Act. There is no merit in the submission.
We have already stated that one of the objscts of the enactent is to popularize Family

Welfare/Family Planning Programme. This is consistent with the National Population
Policy. ' '

Under Article 243G of the Constitution the Legislature of a State has been
vested with the authority to make law endowing the Panchayats with such powers and
authority which may be necessary to enable the Gram Panchayat to function as
institutions of self-Government and such law may contain provisions for the devolution
of powers and responsibilities upon Panchayats, at the appropriate level, subject to such
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conditions as may be specified therein. Clause (b of Axticle 243G provides that Gram
Panchayats may be entrusted the powers to implement the schemes for economic
development and social justice including those in relation to matters listed in the
Eleventh Schedule. Entries 24 and 25 of the Eleventh Schedule read:

24.  Family Welfare. |
25, Women and child development.
In pursuance to the powers given to the State Legislature to enact laws the Haryana

Legislature enacted the Haryana Panchayati Raj Act, 1994 (Haryana Act No.11 of -
1994), Section 21 enumerates the functions and duties of Gram Panchayat,

_ Clause XIX (1) of Section 21 reads:

"AIX. Public Health and Family Welfare -
(1) Tmplementation of family welfare programme.”

The family welfare would include family planning as well. To carry out the purpose of
the Act as well as the mandate of the Constitution the Legislature has made a provision

for making a person ineligible to either contest for the post of Panch or S8arpanch having
more than two living children. Such a provision necessarily be identical. So is the case
with the laws governing legislators and parliamentarians.

It is not permissible to compare a piece of legislation enacted by a State in exercise of
its own legislative power with the provisions of another law, though pari materia it may
be, but enacted by Parliament or by another State legislature within its own power to
legislate. The sources of power ate different and so do differ those who exercise the
power. The Constitution Bench in The State of Madhya Pradesh Vs. G.C, Mandawar,
(1955) 2 SCR 225, held that the power of the Cowt to declare a law void under Article
13 has to be exercised with reference to the specific legislation which is impugned.
Two laws enacted by two different Governments and by two different legislatures can
be read neither in conjunction nor by comparison for the purpose of finding out if they
are discriminatory. Article 14 does not authorize the striking down of a law of one State
on the ground that in contrast with a law of another State on the same subject, its
provisions are discriminatory, When the sources of authority for the two statutes are
different, Article 14 can have no application, So is the view taken in The Bar Council
of Uttar Pradesh Vs, The State of U.P. and Anr. (1973) 1 SCC 261, State of Tamil
Nadu and Or3, Vs. Ananthi Ammal and Ors. (1995) 1 SCC 519 and Prabhakaran Nair
and Ors. Vs. State of Tamil Nadu and Ors. (1987) 4 SCC 2338.

Incidentally it ray be noted that so far as the State of Haryana is concerned, in the
Haryana Municipal Act, 1973 (Act No. 24 of 1973) Section 13A has been insetted to
make a provision for similar disqualification for a person from being chosen or holding
the office of a member of municipality. '
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A uniform policy may be devised by the Centre or by a State. However, thete is no
constitutional requitetnent that any such policy must be implemented in one-go.
Policiss are capable of being implemented in a phased manner. More 50, when the
policies have far-reaching implications and are dynamic in nature, their implementation
in a phased manner is welcome for it receives gradual willing acceptance and invites
lesser resistance. ‘

The implementation of policy decision in a phased manner is suggestive neither of
arbitrariness nor of discrimination. In Lalit Narayan Mishra Institute of Economic
Development and Social Change, Patna etc., Vs. State of Bihar and Ors., (1988) 2 5CC
433, the policy of nationalizing educational institutes was sought to be implemented ina
phased matner. This Court held that all the institutions cannot be taken over at

a time and merely because the beginning was made with oge institute, it could not
complain that it was singled out and, therefore, Article 14 was violated. Observations
of this Court in Pannalal Bansilal Pitti and QOrs. Vs. State of A.P. and Ant, (1996) 2 SCC
498, are apposite. In a pluralist society like India, people having faiths in different
religions, different beliefs and tenets, have peculiar problems of their own. "A uniform
law, though is highly desirable, enactment thereof in one go perhaps may be counter-

productive to unity and integrity of the nation. In a-democracy govetned by rule of law, '

gradual progressive change and order should be brought about. Making law or
amendment fo a law is a slow process and the legislature aftempts to remedy where the
need is felt most acute. It would, therefore, be inexpedient and incorrect to think that all
laws have to be made uniformly applicable to all people in one go. The mischief or
defect which is most acute can be remedied by process of law at stages."

To make a beginning, the reforms may be introduced at the grass-root lovel soas to
spiral up or may be introduced at the top so as to percolate down. Panchayats are grass-
roat level institutions of local self-governance. They have a wider base. There is
nothing wrong in the State of Haryana having chosen to subscribe ta the national
movement of population control by enacting a legislation which would go a long way in
ameliorating health, social and economic conditions of rural population, and thereby
contribute to the development of the nation which in its turn would benefit the entire
citizenry. We may quote from the National Population Policy 2000 (Government of
India Publication, page 35):-

"Demonstration of support by elecied leaders, opinion makers, and religious

leaders with close involvement in the reproductive and child health programme
greatly influences the behaviour and response patterns of individuals and communities.
This serves to enthuse communities to be attentive towards the quality and coverage of
matertial aod child health services, including referral care.'.........."The invelvement and
enthusiastic participation of elected leaders will ensure dedicated involvement of
administrators at district and sub-district levels. Demonstration of strong support to
the small family norm, as well as personal example, by political, comtunity, business,
professional, and religious leaders, media and film stars, sports persopalities and
apinion makers, will enhanee its acceptance throughout society.”




No fault can be found with the State of Haryana having enacted the legislation. It is for
others to emulate.

We are clearly of the opinion that the impugned provision is neLther arbitrary nor
unreasonable nor discriminatory. The disqualification contained in Seclion 175(1)(q) of
Haryana Act No.11 of 1994 seeks to achieve a laudable purpose - socio-economic
welfare and health care of the masses and is consistent with the national population
policy. It is not viclative of Asticle 14 of the Constitution.

Submission (iv) & (v) : the provision if it violates Article 21 or 257

Before testing the validity of the impugned legislation from the viewpoint of Articles 21
and 25, in the light of the submissions made, we take up first the more basic issue -
Whether it is at all permissible to test the validity of 2 law which enacts a
disqualification operating in the field of elections on the touchstone of violation of
fundamenial rights?

Right to contest an election is neither a fundamental right nor a common law right. Itis
aright conferred by a Statnte. At the most, in view of Part IX having been added in the
Constitution, a right to contest election for an office in Panchayat may be said to be a
constitutional right __ a right originating in Constitution and given shape by statute,
But even so it cannot be equated with & fundamental right. There is nothing wrong in
the same Statute which confers the right to contest an election also to provide for the
necessary qualifications without which a person cannot offer his candidature for an
elective office and also to provide for disqualifications which would disable a person
from contesting for, or holding, an elective statutory office.

% &k

In our view, disqualification on the i ght to contest an election by having more than two
living children does not contravene any findamental right nor does it cross the limits of
reasonability. Rather it is a disqualification conceptually devised in national interest.

With this general statement of law which has application to Articles 2] and 25 both, we
now proceed to test the sustainability of attack on constitutional validity of impugned
legislation separately by reference to Articles 21 and 25.

The disqualification if violates Article 21 7

Placing strong reliance on Mrs.Maneka Gandhi Vs. Union of India & Anr. - (1978) 1
SCC 248, and M/s. Kasturu Lal Lakshmi Reddy and Ors. Vs. State of Jammu and
Kashmir and Anr. - (1980) 4 SCC 1, it was forcefully urged that the fundamental right -
to life and personal liberty emanating from Article 21 of the Constitution should be
allowed to stretch its span to its optimum so as to include in the compendious
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term of the Article all the varieties of rights which go to make up the personal liberty of
man including the right to enjoy all the matenallsnc pleasures and to procreate as many
ohlldren as one pleases.

At the very outset we are constrained to observe that the law laid down by this Court in ,
the decisions relied on is either being misread or read divorced of the context. The test
of reasonableness is not a wholly subjectivs test and its contours are fairly indicated by
the Constitution.. The requirement of reasonableness runs like a golden thread through
the entire fabric of fundamental rights. The lofty ideals of social and economic justics,
the advancement of the nation as a whole and the philosophy of distributive justice -
economic, social and political - cannot be given a go-by in the name of undue stress

on fundamental rights and individual liberty. Reasonableness and rationality, legally as
well as philosophically, provide colour to the meaning of fundamental rights and these
principles are deducible from those very decisions which have been relied on by the
learned counsel for the petitioners.

It is necessary to have alook at the population scenario, of the world and of our own
. country,

India has the (dis)eredit of being second only o China at the top in the list of the 10
most-populous countries of the world. As on 1.2:2000 the population of China was
1,277.6 million while the population of India as on 1.3.2001 was 1,027.0 million
(Census of India, 2001, Series I, India - Paper T of 2001, page 29). '

The torrential increase in the population of the country is one of the major hindrances in
the pace of India's socio-economie progress, Everyday, about 50,000 persons are added
to the already large base of its population. The Karunakaran Population Commitiee
(1992-93) had proposed certain disincentives for those who do not follow the norms of
the Development Model adopted by National Public Policy so as to bring down the
fertility rate. It is a matter of regret that though the Constitution of India is cominitted
to social and economic justice for all, yet India has entered the new millenninm with
the largest number of illiterates in the world and the largest number of people below the
povetty line. The laudable goals spelt out in the Directive Principles of State Policy in
the Constitution of India can best be achieved if the population explosion is checked
effectively. Therefore, the populaﬁon control assumes a central importance for
providing social and economic justice to the people of India (Usha Tandon, Reader,
Faculty of Law, Delhi University, - Research Paper on Populatlon Stabﬂlzanon Delhi
Law Review, Vol. XXII 2001, pp.125-131).

In the words of Bertand Russell, "Population explosion is more dangerous than
Hydrogen Bomb." This exploswe population over-growth i not confined to a -
particular country but it is a global phenomenon. India being the largest secular
democracy has the population problsm going side by side and directly impacting on its
per capita income, and resulting in shortfall of food graing in spite of the green
revolution, and has hampered improvement on the educational front and has caused
swelling of unemployment numbers, creating a new class of pavement and stum-
dwellers and leading to congestion in urban ateas due to the migration of nural poor.
(Paper by B.K. Raina in Population Policy and the Law, 1992, edited by B.P. Singh
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Sehgal, page 52).

In the beginning of this century, the world population crossed six billions, of which
India alone accounts for one billion (17 per cent) in a land area of 2.5 per cent of the
world area. The global annual increase of population is 80 millions. Out of

this, India's growth share is over 18 millions (23 per cent), equivalent to the total
population of Australia, which has two and a half times the land space of India. In other
words, India is growing at the alarming rate of one Ausiralia every year and will be the
most densely populous country in the world, outbe ating China, which ranks first, with a
Jand area thrice this country's. China can withstand the growih for a few years more,
but not India, with a constricted land space. Here, the per capita crop land is the lowest
in the world, which is also shrinking fast. If this falls below the minifmum sustainable
Jevel, people can no longer feed themselves and shall become dependent on imported
food, provided there are nations with exportable surpluses. Petbaps, this may lead to
famine and abnormal conditions in some parts of the country. (Souzce - Population
Challenge, Arcot Baswaran, The [indu, dated 8.7.2003). Itis emphasized that ag the
population grows rapidly there is a corresponding decrease in per capita water

and food. Wornen in many places trek Tong distances in search of water which
distances would increase every next year on account of excessive ground water
withdrawals catering to the need of the increasing population, resulting in lowering the
levels of water tables.

Arcot Easwaran has quoted the China example. China, the most populous country in
the world, has been able to control its growth rate by adopting the ‘carrot and stick' rule.
Attractive incentives in the field of education and employment were provided to the
couples following the 'one-child norm'. At the same time drastic disincentives were
cast on the couples breaching 'one-child norm' which even included penal action,

India betng a democratic country has so far not chosen to go beyond casting minimal
disincentives and has not embarked upon penalizing procreation of children beyond a
particular limit. However, it has to be remembered that complacence in controlling
population in the name of democracy is too heavy a price to pay, allowing the nation fo
drift towards disaster.

The growing population of India had alarmed the Indian Jeadership even before India
achieved independence. In 1940 the sub-Commiltee on Population, appointed by the
National Planning Committee set up by the President of the Indian National Congress
(Pandit Jawaharlal Nehru), considered 'family planning and a limitation of children’
essential for the interests of social economy, family happiness and national planning.
The committee recommended the establishment of birth control clinics and other
necessary meastires such as raising the age at marrizge and a eugenic sterilization
programme. A committee on population set up by the National Development Council .
in 1991, in the wake of the census result, also proposed the formulation of a national
policy. (Source - Seminar, March 2002, page 25)

Bvery successive Five Year Plan has given prominence to a population policy. In the

first draft of the First Five Year Plan (1951-56) the Planning Commission recognized
that population policy was essential to planning and that family planning was a
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step forward for improvement in health, particularly that of mothers and children. The
Second Five Year Plan (1956-61) emphasized the method of sterilization. A central
Family Planning Board was also constifuted in 1956 for the purpose, The Fourth Five
Year Plan (1969-74) placed the family planning programme, "as one amongst items of
the highest national priority". The Seventh Five Year Plan (1985-86 to 1990-91) has
underlined "the importance of population control for the success of the plan
programme...." Buf, despite all such exhortations, "the fact remains that the rate of
population. growth has not moved one bit from the level of 33 per thousand reached in
1979. And in many cases, even the reduced targets set since then have not been
realised. (Population Policy and the Law, ibid, pages 44-46).

The above facts and excerpts highlight the problem of population explosion as a
national and global issue and provide justification for priority in policy-oriented
legislations wherever needed.

None of the petitioners has disputed the legislative competence of the State of Harysna
to enact the legislation. Incidentally, it may be stated that Seventh Schedule, List 1T -
State List, Entry 5 speaks of L.ocal government, that is to say, the constitution and

- powers of municipal corporations, improvement trusts, district boards, mining

sottlement avthorities and other local authorities for the purpose of local self-
govemment or village administration'. Entry 6 speaks of 'Public health and sanitation’
inter alia. In List ITI - Concurrent List, Entry 20A was added which reads 'Population
control and family planning’. The legislation is within the permitted field of

State subjects. Article 243C makes provision for the Legislature of a State enacting
Jaws with respect to Constitution of Panchayats. Asticle 243F in Part IX of the
Constitution itself provides that a person shall be disqualified for being chosen as,
and for being, a member of Panchayat if be is so disqualified by or under any law made
by the Legislature of the State. Article 243G casts one of the responsibilities of '
Panchayats as prepatation of plans and implementation of schemes for economic
development and social justice. Some of the schemes that can be entrusted to -
Panchayats, as spelt out by Article 243G read with Eleventh Schedule is - Scheme for
economic development and social justice in relation to health and sanitation, family
welfare and women and child development and social welfare. Family planning is
essentially a scheme referable to health, family welfare, women and ¢hild development
and social welfare. Mothing more needs to be said to demonstrate that the Constitution

contemplates Panchayat as a potent instrument of fawnily welfare and social welfare

schemes coming true for the betterment of people's health especially women's health
and family welfare coupled with social welfare. Under Section 21 of the Act, the
functions and duties entrusted to Gram Panchayats include Public Health and Family
Welfare', Women and Child Development and 'Social Welfare', ‘

Family planning falls therein. Who can beiter enable the discharge of functions and
duties and such constitutional goals being achieved than the leaders of Panchayats
themselves taking a lead and setting an example.

Fundamental rights are not to be read in isolation. They have to b read along with the
Chapter on Directive Principles of Stafe Policy and the Pundamental Duties enshrined
in Article 51A. Under Article 38 the State shall strive to promote the welfare of the
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people and developing a social order emnpowered at distributive justice - social,
economic and political. Under Article 47 the State shall promote with special care the
educational and economic interests of the weaker sections of the people and in
particular the constitutionally down-trodden. Under Asticle 47 the State shall regard the
raising of the level of nutxition and the standard of living of its people and the
improvement of public health as among its primary duties.

_None of these lofty ideals can be achieved without controlling the populatlon inasmuch

as our materialistic resources arc limited and the clairnants are many. The coneept of
sustainable development which emerges as & findamental duty from the several clauses
of Article SIA too dictates the expansion of population being kept within reasonable
bounds,

The menace of growing population was judicially noticed and constitutional validity of

legislative means to check the population was upheld in Air India Vs, Nergesh Meerza
and Ors, (1981) 4 SCC 335. The Court found no fault with the rule which would
terminate the services of Air Hostesses on the third pregnancy with two existing
children, and held the rule both salutary and reasonable for two reasons - "In the first
place, the provision preventing a third pregnancy with two existing children would be in
the larger interest of the health of the Afr Hostess concerned as also for the good
upbringing of the children. Secondly, ......... when the entire worid is fuced with

the problem of population explosion it will not only be desirable but absolutely essential
for every country to see that the family planning programme is not only whipped up but
maintained at sufficient levels so as to meet the dunger of over-population which, if not
controlled, may lead to serious social and economic problems throughout the world."

To say the least it is futile to assume or urge that the impugned legislation
violates right to life and liberty guaranteed under Axticle 21 in any of the meanmgs
howsoever expanded the meanings may be.

The provision if it violates Asticle 25 ?

It was then submitted that the personal law of muslims permits performance of
marriages with 4 women, obviously for the purpose of procreating children and any
restriction thereon would be violative of right to freedom of religion enshrined in
Article 25 of the Constitution. The relevant part of Asticle 25 reads as under:-

25. Freedom of conscience and free profession, practice and propagation of

religion. - (1) Subject to public order, morality and health and to the other provisions
of this Part, all persons are equally entitled to freedom of conseience and the right
freely to profess, practise and propagate religlon.

(2)  Nothing in this article shall affect the operation of any existing law or prevent:
the State from maldng any law -

(2) regulating or restricting any economic, fimancial, political or other secular
activity which may be assoclated with religious practice;
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(b) providing for social welfare and reform ot the throwing open of Hindu religious
institutions of a public character to all classes and sections of Hindus.

A bare reading of this Article deprives the submission of all its force, vigour and charm.
The freedom is subject to public order, morality and health. So the Article itself perimits
a legislation in the interest of social welfare and reform which are obviously part and
parcel of public order, national morality and the collective health of the nation's people.

The Muslim Law permits martying four women. The personal law nowhere mandates
or dictates it as a duty to perform four marriages. No religious scripture or authority has
been brought to our notice which provides that marrying less than four women ox
abstaining from procreating a child from each and every wife in case of permitied
bigamy or polygamy would be irreligious or offensive to the dictates of the religion,

In our view, the question of the impugned provision of Haryana Act being violative of
Article 25 does not arise. We may have a reference to a few decided cases.

The meaning of religion - the term as employed in Article 25 and the nature of
protection conferred by Article 25 stands settled by the pronouncement of the
Constitution Bench decision in Dr. M. Ismail Faruqui and Ors. Vs, Union of India &
Ors. (1994) 6 SCC 360. The protection under Articles 25 and 26 of the Constitution is
with respect to religious practice which forms an essential and integral part of the
religion. A practice may be a religious practice but not an essential and integral par
of practice of that religion. The latter is not protected by Article 2.

In Sarla Mudgal (Smt.), President, Kalyani and Crs. Vs. Union of India and Ors. (1995)
3 SCC 635, this Court has judicially noticed it being acclaimed in the United States of
America that the practice of polygamy is injutious to 'public morals', even though some
religions may make it obligatory or desirable for its followers. The Court held that
polygamy can be superseded by the State just as it can prohibit human sacrifice

or the practice of Sati in the interest of public order. The Personal Law operates under
the authority of the legislation and not under the xeligion and, therefore, the Personal
Law can always be superseded or supplemented by legislation.

In Mohd. Ahmed Khan Vs, Shah Bano Begum and Ors., (1985) 2 SCC 556, the
Constitution Bench was confronted with a canvassed conflict between the provisions of
Section 125 of Cr.P.C. and Muslim Personal Law. The question was: when

the Personal Law makes a provision for maintenance to a divorced wife, the provision
for maintenance under Section 125 of Cr.P.C. would run in conflict with the Personal
Law. The Constitation Bench laid down two principles; firstly, the two provisions
operate in different ficlds and, therefore, there is no conflict and; secondly, even if there
is a conflict it should be set at rest by holding that the statutory law will prevail ovet the
Personal Law of the parties, in cases where they are in conflict.

Tn Mohd, Hanif Quareshi & Ors. Vs. The State of Bihar, (1959) SC‘R_ 629, the State
Legislation placing a total ban on cow slaughter was under challenge. One of the-
submissions made was that such a ban offended Article 25 of the Constitution because
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such ban came in the way of the sacrifice of a cow on a particular day where it was
considered to be religious by Muslims, Having made a review of various religious -
books, the Court concluded that it did not appear to be obligatory that a person must
sacrifice a cow. It was optional for 2 Muslim to do so. The fact of an option seems to
ren counter to the notion of an obligatory duty. Many Muslims do not sacrifice a cow
on the Id day. As it was not proved that the sacrifice of a cow on a particular day was
an obligatory overt act for 2 Mussalman for the perforrance of his religions beliefs and
ideas, it could not be held that a total ban on the slaughter of cows ran counter to Article
25 of the Constituiion.

In The State of Bombay Vs, Narasu Appa Mali, AIR 1952 Bombay 84, the
constitutional validity of the Bombay Prevention of Hindu Bigamous Marriages Act
(XXV (25) of 1946) was challenged on the ground of viclation of Article 14, 15 and

25 of the Constitution, A Division Bench, consisting of Chief Justice Chagla and
Justice Gajendragadkar (as Flis Lordship then was), held - "A. sharp distinction must be
drawn between religious faith and belief and religious practices. What the Stateprotects
is religious faith and belief, If religious practices run counter to public order, morality
or health or a policy of social welfare upon which the State has embarked, then the
religious practices must give way before the good of the people of the State as a whole.”

Their Lordships quoted from American decisions that the laws are mada for the
government of actions, and while they cannot interfere with mere religious belief and
opimons, they may with practices. Their Lordships found it difficult to accept the
proposition that polygamy is an integral part of Hindu religion though Hindu religions
recoguizes the necessity of a son for religious efficacy and spiritual salvation.
However, proceeding on an assumption that polygamy is recognized institution
according to Hindu religious practice, their Lordships stated in no uncertain tegrns -
"The right of the State to legislate on questions relating to marciage cannot be

disputed. Marriage is undoubtedly a social institution an institution in which the State is

vitally interested. Although there may not be universal recognition of the faet, still a
very large volume of opinion in the world today admits that monogamy is a very
desirable and praiseworthy institution. If, therefore, the State of Bombay compels
Hindus to become monogamists, it is a measure of social reform, and if it is a measure
of social reform then the State is empowered to legislate with regard to soeial reform
under Article 25(2)(b) notwithstanding the fact that it may interfere with the right of a
citizen freely to profess, practise and propagate religion.”

What constitutes social reform? Is it for the legislature to decide the same? Their
Lordships held in Narasu Appa Mali's case (supra) that the will expressed by the
legislature, constituted by the chosen representatives of the people in a democracy who
are supposed to be responsible for the welfare of the State, is the will of the people and
if they lay down the policy which a State should pursue such as when the legislature

in its wisdom has come to the conclusion that monogamy tends to the welfare of the
State, then it is not for the Couris of Law to sit in judgment wpon that decision, Such
legislation does not contravene Article 25(1) of the Constitution.

We find ourselves in entire agreement, with the view so taken by the leamed Judges
whase eminence as jurists concerned with social welfare and social justice is recognized
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without any demue, Divorce unknown to ancient Hindu Law, rather considered
abominable to Hindu religious belief, has been statutorily provided for Hindus and the
Hindu marriage which was considered indissoluble is now capable of being dissolved ot
aunulled by a decree of divorce or annulment, The reasoning adopted by the High
Court of Bombay, in our opinion, applies fully to repel the contention of the petitioners
even when we are exarmining the case from the point of view of Muslim Personal Law.

The Division Bench of the Bombay High Court in Narasu Appa Mali (supra) also had
an oceasion to examine the validity of the legislation when it was sought to be
implemented not in one go but gradually, Their Lordships held - "Article 14 does

not lay down that any legislation that the State may embark upon must necessarily be of
an all-cmbracing character. The State may rightly decide o bring about social reform
by stages and the stages may be territorial or they may be community-wise.”

Rule 21 of the Central Civil Services (Conduct) Rules, 1964 restrains any government
servant baving a living spouse from entering into or contracting a marriage with any
person. A similar provision is to be found in several service rules framed by the States
governing the conduct of their civil servants. No decided case of this coint has been
brought to our notice wherein the constitutional validity of such provisions may have -
been put in issue on the ground of violating the freedom of religion under Article 25 or
the freedom of personal life and liberty under Article 21. Such a challenge was never
laid before this Court apparently because of its futility. However, a few decisions by
the High Courts may be noticed. ‘ :

In Badruddin Vs, Aisha Begam, 1957 ALJ 300, the Allahabad High Couxt mled that

though the personal law of muslims permitted baving as many as four wives but it could

not be said that having more than one wife is a part of religion. Neither is it made
obligatory by religion nor is it a matter of freedom of conscience. Any law in favour of
monogamy does not interfere with the right to profess, practise and propagate religion
and does not involve any violation of Article 25 of the Constitution. '

In Smt, R.A. Pathan Vs. Director of Technical Education & Ors. - 1981 (22) GLR 289,
having analysed in depth the tenets of Muslim personal law and its base in religion, a

-Division Bench of Gujarat High Court held that a religious practice ordinarily connotes
a mandate which a faithful must carry out. What is permissive under the scripture
cannot be equated with a mandate which may amount to a religious practice. Therefore,
there is nothing in the extract of the Quaranic text (cited before the Court) that
contracting plural marriages is a matter of religious praclice amongst Muslims, A
bigamous martiage amongst Mushims is neither a religious practice nor a religious
belief and certainly not a religious injunction or mandate, The question of attracting

“Articles 15(1), 25(1) or 26(b) to protect a bigamons marriage and in the name of
retigion does not arise,

In Ram Prasad Seth Vs, State of Uttar Pradesh and Ors. (1957 L.L.J. (VolI) 172 = AIR
1961 Allahabad 334) a leamed single Judge held that the act of performing a second
martiage during the lifetime of one's wife cannot be regarded as an integral part of
Hindu religion nor eould it be regarded as practising or professing or propagating Hindu
religion, Even if bigamy be regatded as an integral part of Hindu religion, the Rule 27 -
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of the Government Servants' Conduct Rules requiring permission of the Government
before contracting such marriage must be held to come under the protection of Article
25(2)(b) of the Constitution.

The law has been correctly stated by the High Court of Allahabad, Bombay and
Gujarat, in the cases cited hereinabove and we record our respectful approval thereof,
The principles stated therein are applicable to all rellgxons practised by whichever
religions groups and secis in India,

In our view, a statutory provision casting disqualification on contesting for, ot holding,
an elective office is not violative of Article 25 of the Constitution.

Looked at from any angle, the challenge to the constitutional validity of Section 175
(1)(q) and Section 177(1) must fail. The right to contest an election for any office in
Panchayat is neither fundamental nor 4 commeon law right. Itis the creature of a statute
and is obviously subject to qualifications and disqualifications enacted by legislation. It
may be perroissible for Muslims to enter into four marriages with four women and for
anyone whether a Muslim or belonging to any other community or religion to procreate
as many children as he likes but no religion in India dictates or mandates as an
obligation to enter into bigamy or polygamy or to have children more than one. What is
permitted or not prohibited by a religion does not become a religious practise or a
positive tenet of a religion. A practice does not acquire the sanction of religion simply
because it is permitted. Assuming the practice of having more wives than one or
procreating more children than one is a practice followed by any comommity or group of
people the same can be regulated or prohibited by legislation in the interest of public
order, morality and health or by any law providing for social welfare and reform which
the impugned legislation clearly does.

[f anyone chooses to have more living children than two, he is free to do so under the
law as it stands now but then he should pay a little price and that is of depriving himself

from holding an office in Panchayat in the State of Haryana. There is nothing illegal

about it and certainly no unconstitutionality attaches to it.

Some incidental questions. It was submitted that the enactment has created serious
problems in the rural population as couples desirous of contesting an election but having
living children more than two, are feeling compelled to give them in adoption. Subject
to what has aiready been stated hereinabove, we may add that disqualification is
attracted. no sooner a third child is born and is living after two living children, Merely
because the couple has parted with one child by giving the child away in adoption, the
disqualification does not come to am end. While interpreting the scope of
disqualification we shall have to keep in view the evil sought to be cured and purpose
sought to be achieved by the enactment. If the person sought to be disqualified is

 responsible for or has given birth to children more than two who are living then merely

because one or more of them are given in adoption the disqualification is not wiped out.
It was alsa submitted that the impugned disqualification would hit the women worst,

inasmuch as in the Indian society they have no independence and they almost helplessly
bear a third child if their husbands want them to do so. This contention need not detain
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us any longer. A male who compels his wife to bear a third child would disqualify not
only his wife but himself as well. We do not think that with the awareness which is
arising in Indian women folk, they are so helpless as to be compelled to bear a third
child even though they do not wish to do so. At the end, suffice ii to say that if the
legislature chooses to carve out an exception in favour of ferales it is free to do so but
merely becanse women are not excepted from the operation of the disqualification it
does not render it unconstitutional.

Hypothetical examples were iried to be floated across the bar by submitting that there
may be cases where triplets are born or twins ate born on the second pregnancy and
consequently both of the parents would incur disqualification for reasons beyond their
control or just by freak of divinity. Such are not normal cases and the validity of the
law cannot be tested by applying it to abnormal situations. Excepiions do not make the
ride nor render the mle irrelevant. One swallow does not make a summer; a single
instance or indicator of something is not nécessarily significant,

Conclusion

The challenge to the constitutional validity of Section 175(1)(q) and 177(1) fails
on all the counts. Both the provisions are held, intra vires the Constitution, The -
provisions are salutary and in public interest. All the petitions which challenge the
constitirtional validity of the above said provisions are held liable to be dismissed,

Certain consequential orders wounld be needed. The matters in this batch of
“hundreds of petitions can broadly be divided into a few categories. There are writ
petitions under Article 32 of the Constitution directly filed in this Court wherein
the only question arising for decision is the constitutional validity of the impugned
provisions of the Haryana Act. Thers were many a writ petitions filed in the High Court
of Punjab & Haryana under Articles 226/227 of the Constitution which have been
dismissed and anpeals by special leave have been filed in this Court against the
decisions of the High Court. The writ petitions, whether inthis Court or in the High
Court, were filed at different stages of the proceedings. In some of the maters the High
Coutt had refused to stay by interim order the disqualification or the proceedings
relating to disqualification pending before the Director under Section 177(2) of the Act.
With the decision in these writ petitions and the appeals arising out of 8LPs the
proceedings shall stand revived at the stage at which they were, excepting in those
matters where they stand already concluded. The proceedings under Section 177(2) of
the Act befote the Director ot the hearing in the appeals as the case may be shall now be
concluded. In such of the cases where the persons proceeded against have not filed
their replies or.have not appealed against the decision of the Director in view of the
initerim order of this Court or the High Court having been secured by ther they would
be entitled to file reply or appeal, as the case may be, within 15 days from the date of
this judgment if the time had not already expired before their initiating proceedings in
the High Court or this Court. - Such of the cases where defence in the proceedings under
Section 177(2) of the Act was ralsed on the ground that the disqualification was not
aitracted on account of a child or more having been given in adoption, need not be re-
opened as we have held that such a defence is not available,

9.
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Subject to the abovesaid directions all the writ petitions and civil appeals arising
out of SLPs are dismissed.

SLP (C)No0.22312 0of 2001  Though this petition was heard with a batch of
petitions on 17.07,2003, raising constitutional validity of certain provisions of Haryana
Panchayati Raj Act, 1994, no such question is raised in this petition. List for hearing on
04.08.2003,

There are three sets of petitions. In petitions under Article 32 of the
Constitution, directly filed in this Coutt, the only question arising for decision is the
constitutional validity of the impugned provisions of the Haryana Act. There were
some writ petitions filed in the High Court of Punjab and Haryana under Article
2264227 of the Constitution whi¢h have been dismissed, appeals by special leave have

- been filed there against. All the writ petitions and appeals shall also stand dismissed.

In some of the matters the High Court had by intetim order stayed the disqualification
and in some cases proceedings before the Director under Section 177 (2) of the Act.
With the decision in these writ petitions; the proceedings shall stand revived at the stage
where they were. Within 15 days from the date of this judgrent the person proceeded
against, may file appeal againgt the decision of the Director, as the case roay be. In such
of the cases where defence to the proceedings under Section 177(2) of the Aet was
raised on the ground of disqualification, being not attracted on account of the chitd
having been given in adoption, the defence shali not be available, The proceedings
shall stand concluded and the disqualification shall apply. All the appeals and writ
petitions be treated as disposed of in terms of the above said durectmns
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IIT. Minors and Reproductive Rights

Even when lawmakers recognize that women have a basic human right to reproductive self-
determination, there is a strong likelthood that a woman’s reproductive rights will be made subordinate to
another’s inrerest when the woman in question is a minor. In these cases, yet another imerest - that of a
parent who may have a competing human right to make decisions concerning his/her child - must be
balaniced against those of the woman. This balancing applies to cases involving access to sexual and
reproductive health care as well as the right to receive or impart information regarding sexual and
reproductive health. In the United States, between 1982 and 2009, the federal government spent over $1.3

‘billion on grants to promote abstinence-only-until-marriage education programs in public schools that
precluded teaching comprehensive sex education with information necessary to avold pregnancy and sexually
transtuitted diseases. Additionally, in Planned Parenthood v. Casey, the Supreme Court held that legislation
requiring parental involvement in abortion decisior-making is constiturional so long the regulations do not
place an "undue burden" on a woman's ability to acquire an abortion.

While proponents of minors’ reproductive rights argue that young people have a fundamental right to
receive scientifically accurate and objective information on reproductive health and access to reproductive
health care, courts around the world have grappled with whether and when those rights are outweighed by

parents’ rights to make decisions about the education and health of their chuldren. In Kjeddren ». Denmark, the
European Court of Fuman Rights discusses whether the mandate thar states “respect rights of parents to
ensure education and teaching in conformity with their own philosophical and religious convictions” required
Denmark to remove sex education from public school curriculums in deference to certain Christian parents. |
In making its determination, the Court weighs the importance of providing youth with objective and sciencific
reproductive health information against parents’ right and dutyto educate their children in accordance with
their convictions. Alérnatively, in Christian Lawyers Association v. Minister of Heaith, the Thigh Court of South
Africa grapples with whether minors can obtam an abortion without parental consent. In making its
determination, the Court discusses the importance of informed consent and the difficulty of determining
when a girl forms the “independent will” that creates the capacity to consent. Inso doing, the Court balances
the interests of minors to make independent choices against the interest in ensuring that children have the
support, guidance, and care of their parents and guardians, Collectively, these cases explore the complex

overlap of minors' and parents’ rights and offer compelling illustrations of how these competing rights have
been discussed and adjudicated.
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CONSEIL DE L’EUROPE COUNCIL OF EUROPE COUR EUROPEENNE DES DROITS DE
L’HOMME EUROPEAN COURT OF HUMAN RIGHTS

CASE OF KJELDSEN, BUSK MADSEN AND PEDERSEN v, DENMARK
7 December 1976
wokok
PROCEDURE

1. The case of Kjeldsen, Busk Madsen and Pedersen was reforred to the Court by the
Evropean Commission of Human Rights (heteinafter referred to as "the Commission"). The case
originated in thtee applications (nos. 5095/71, 5920/72 and 5926/72) against the Kingdom of
Denmark lodged with the Commission inn 1971 and 1972 by Viking and Annemarie Kjeldsen,
Arne and Inger Busk Madsen, and Hans and Ellen Pedersen, all parents of Danish nationality....

AS TO THE FACTS

14. The applicants, who are parents of Danish nationality, reside in Denmartk.... All three

“couples, having children of school age, object to integrated, and hence compulsory, sex

education as introduced into State primary schools in Denmark by Act No. 235 of 27 May 1970,
amending the State Schools Act (... hereinafter referred to as "the 1970 Act”), [All the
applicants had asked that their children be exempted from compulsory sex educaﬁon all of their
requests for exemption had been denied. ]

ok

Sex education

19. In Denmark, sex education in State schools has been a topic of discussion for thirty-
five years. As early as 1945, sex education was introduced in the State schools of Copenhagen
and several institutions outside the capital copied this example. Nevertheless, the Minister of
Education spoke against compulsory sex education when the question was raised in 1958.

I 1960, the Curriculum Committee published a "Guide to teaching in State schools"
which distinguished between instruction on the reproduction of man and sex education proper.
The Commiittee recommended that the former be integrated in the biology syllabus while the
latter should remain optional for children and teachers and be provided by medical staff. The
Committee algo adviged that guidelines for schools be drawn up on the contents of, and the
terminology to be used in, sex education.

In & Circular of 8 April 1960, the Minister of Education adopted the Committee’s
conclusions: as from the school year 1960/61 reproduction of man became a‘compulsory part of
biology lessons whereas an official guide issued by the Ministry, dating from September 1961,
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specified that only those children whose parents had given their express consent should recewe
sex education proper, _ :

20. The Danish Government, anxious fo reduce the disconcerting increase in the .
frequency of unwanted pregnancies, instructed a committee in 1961 to examine the problem of
sex education .... The setting up of such a eommittee had been urged, among others, by the
National Council of Danish Women ... under the chairmanship of Mrs. Else-Merete Ross, a
Member of Parliament, and by the Board of the Mothers’ Aid Institutions .... Every year the
latter bodies received applications for assistance from about 6,000 young unmarried mothers of
whom half were below twenty years of age and a quarter below seventeen. In addition, many
children, often of very young parents, were born within the first nine months after marriage.
Legal abortions, for their part, numbered about 4,000 every year and, according to expert
opinions, illegal abortions about 15,000 whereas the annual birth rate was hardly more than
70,000,

21.In 1968 after a thorough exalmnatlon of the problem, the above-mentioned
committee, which was composed of doctors, ediicationalists, lawvers, theologians and
government experts, submitted & report (No. 484) entitled "Sex Education in State Schools™ ...,
Medelling itself on the system that had been in force in Sweden for some yeats, the committee
recommended in its report that sex education be integrated into compulsory subjects on the
curticulum of State schools. However, there should be no obhgatlon for teachers to take part in
this teaching,

The report was based on the idea that it was essential for sexual instruction to be adapted
to the children’s different degrees of maturity and to be taught in the natural context of other
subjects, fori instance when questions by the children presented the appropriate opp ortunity. This
method appeared to the committee particularly suited to prevent the subject from becoming
delicate or speculative, The report emphagised that instruction in the matter should fake the form
of discussions and informal talks between teachers and pupils. Finally it gave an outline of the
contents of sex education and recommended the drawing up of a new guide for State schools,

© 22, In March 1970, the Minister of Education tabled a Bill before Parliament to amend
the State Schools Act. The Bill provided, inter alia, that sex education should become obligatory
and an integrated part of general teaching in State primary schools. In this respect, the Bill was
based on the recommendations of the committee on sex education, with one exception: following
a declaration from the National Teachers’ Association, it did not grant teachets a general right of
exemption from participation in such instruction.

The Bill had received the support not only of this Association but also of the National
Association of School and Society representing on the national level education committees,
school boards and parents’ associations, and of the National Association of Municipal Councils.

Section 1 para 25 of the 1970 Act, which was péésed unanimously by Parliament and became
law on 27 May 1970, added "library organisation and sex education” to the Hst of subjects to be

taught, set out in Section 17 para. 6 of the State Schools Act, Accordingly the latter text
henceforth read as follows (Bekendtgerelse No. 300 of 12 June 1970):
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Section 2

"In addition to the foregoing, the following shall also apply to teaching in primary schools:

road safety, tbrary organisation and sex education shall form an integral part of teaching in
the manner specified by the Minister of Education.

‘The Act entered into force on I August 1970, As early as 25 June, a Circular from the
Minister of Education ... had advised municipal councils, school commissions, school boards,
teachers’ councils and headmasters of schools outside Copenhagen "that futther texts,
accompanied by new teaching instructions, on sex education would be issued”. The Circular
specified that "henceforth, parents (would) still have the posalblhty of exempting their children
from such education and teachers that of not d1spenslng it",

LR S

24, ...[TThe Minister of Education laid down [an] Executive [in] 8 June 1971.... The
Executive Otder - which applied to primary education and the first level of secondary education
in State schools outside Copenhagen —was worded as follows:

"Section 1
(1) The objective of sex education shall be to impart to the pupils knowledge which could:

(a) help them avoid such insecurity and apprehension as would’ othermse cause them
problems,

(b) promote undewtandmg ofa connec‘aon between sex life, love life and general human
relationships; -

{c) enable the individual pupll mdependenﬂy to artive at standpomts which harmomse best
. with his or her personality; . . : : i

(d) stress the importance of responsibility and considemtioh in matters of sex.

(’?) Sex educatlon at all levels shall form pa1t of the mstrucnon given, in the general school
subjects, in pamcular Damsh knowledge of Christianity, bmlogy (hygiene), history (civics)
and domesuc relations. In addition, a general survey of the main topics covered by sex -
education may be given in the sixth and ninth school vears. .

(1) The organisation and scope of sex education shall be laid down in or in accordance with
the curriculum, Assistance in this respect is to be obtained from the Guide issued by the
State Schoels’ Curriculum Committee. ..

2) Restrictions may not be 1mposed upon, the range of matters deal’c with in accordancé
'with sub-section 1 so as to render 1mp0581ble the fulfilment of the purpose of sex educahon
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Section3

(1) Sex education shall be given by the teachers responsible for giving lessons on the
subjects with which it is integrated in the relevant class and in accordance with the directives
of the principal of the school. If it is not clear from the cutriculum which subjects are linked
to the various topics to be taught, the class teachers shall distribute the work, as far as need
.be, in accordance with the recommendation of the teachers® council; this latter opinion must
be approved by the school board pursuant to section 27 para, 5 of the School Administration
Act. .

(2) A teacher cannot be compelled against his will to give the special instruction in the
sixth and ninth years referred to in the second sentence of section I para. 2.

Section 4
(1) Thepresent Order shall come into force on 1 August 1971,

(2) At the same time the right of parents to have their children exempted from sex
education given at school shall cease. They may nevertheless, on application to the principal
of the school, have them exempted from the special instruction referred to in the second

. sentence of section 1 para. 2.

o

26. The objectives set.out in the Executive Order of 8 June 1971 were identical with
those of the Guide, except that the latter contains an addition to the effect that schools must try to
develop in pupils openness with regard to the sexual aspects of human life and to bring about
such opermess through an attitude that will make them feel secure.

<27.The p11nc1ple of integration, provided for in parag1 aph 2 of section 1 of the Executive
Order, is explained as follows in the Guide:

"T'he main purpose of integration is to place sex guidance in a context where the sexuality
of man does not appear as a special phenomenon. Sexuality is not a purely physical matter ...
not is it a purely technical matter .... On the other hand it is not of such emotional impact that
it cannot be taken up for-objective and sober discussion. ... The topie should therefore form
an integral part of the overall school education ,.." '

28. As for the definition of the manner _aﬁd scope of sex education (section 2 para, 1 of
the Executive Order), the Guide indicates the matters that may be included in the State school
curricula,

In the first to fourth years instruction bégins with the concept of the family and then
moves on to the difference between the sexes, conception, birth and development of the child,
farily planning, relations with adults whom the children do not know and puberty,

L
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_ Guide mentiong sexual ethics and sexual morals; different views on sexual life before mattinge; . i

'The list of subjects suggested for the fifth to seventh years includes the sexual organs,
puberty, hormones, heredity, sexual activities {masturbation, intercourse;, orgasm), fertilisation,
methods ef contraception, venereal diseases, sexual deviations (in particalar homosexuality) and
pornography. :

The teaching given in the eigh’ch to tenth years returns to the matters touched on during
the previous years but puts the accent on the ethical, social and family aspects of sexual life. The

sexual end marital problems in the light of different religious and political viewpoints; the role of
the sexes; love, sex and faithfulness in marriage; divoree, ete.

29. The Guide advocates an instruction method centred on informal talks between

teachers and children on the basis of the latter questions. It emphasises that "the instruction must

be so tactful as not to offend or frighten the child” and that it "must respect each child’s right to
adhere to conceptions it has.developed itself". To the extent that the discussion bears oa ethical
and moral problems of sexual life, the Guide recommends teachers to adopt an objective att1tude,
it specifies: : :

“The teacher should not identify himself with or dissociate himself from the conceptions
dealt with, However, it does not necessarily prevent the teacher from showing his personal
_view. The demand for objectivity is amplified by the fact that the school accepts children
from all social classes. It must be posgible for all parents to reckon safely on their children
not being influenced in a unilateral direction which may deviate from the opinion of the
home, It must be possible for the parents to trust that the ethical basic points of view will be
presented obj ectlvely and soberly."

. The Guide also directs teachers not (6 use vulgar terminology or erotic photogr‘aphs, not
to enter into discussions of sexual matters with a single pupil outside the group and not to impart

- to pupils information about the technique of sexual intercourse (section 2 para. 3 of the

Executive Order).

The applicants claim, however, that in practice vulgar terminology is used to a very mde
extent. They refer to a book by Bent H. Claésson called "Dreng og Pige, Mand og Kvinde" ("Boy
and Girl, Man and Woman") of which 55,000 copies have been sold in Denmark, According to
them it frequently uses vulgarterminology, explains the 1echmque of coits and shows
photographs deplctmg erotic situations.

30. On the subject of relations between school and parents, the Guide points-out, inter alia:

"In order to achieve an interaction between sex education 4t the school and at home
respectively, it will be expedient to keep parents acquainted with the manner and scope of
the sex education given at school. Parent class meetings dre a good way of establishing this
contact between school and parents. Discussions there will provide the opportumty for
emphasising the objective of sexual ingtruction at the school ard for making it clear to
parents that it is not the school’s intention to take anything away from them but rather ,,
establish co-operation for the benefit of all parties. It can also be pointed out (o parents that
the integrated education allows the topic to be taken up exactly where it atises naturally in
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the other fields of instruction and that, generally, this is only practicable if sex education is

_compulsory for pupils. ... Besides, through his contacts with the homes the class teacher will

be able to learn enough about the parents’ sttitude towards the school, towards their own
child and towards its special problems. During discussions about the sex education given by
the school, sceptical parents will often be led to realise the justification for co-operation
between school and home in this field as well. Some children may have special requirements
or need special consideration and it will often be the parents of these children who are
difficult to contact, The teacher should be aware of this fact. When gradually the teacher,
homes and children have come to know each other, a relationship of trust may arise which
will make it possible to begin sex education in a way that is satisfactory to all parties." -

31. The Executive Order No. 313 of 15 June 1972, which came into fowc on 1 August 1972,

repealed the Executive Orcler of 8 June 1971, The new Order reads: -

"Sectmn 1

(1) The obj,éctive of the sex education prd;idéd in Folkeskolen shall be to impart to the
pupils such knowledge of sex life as will enable them to take care of themselves and show
-consideration for others in that rESpect : :

(2) Schools are therefow requlred as a minimum, to provide instruction on the anatomy of

the reproductive organs, ot conception and contraception and on venereal diseases to such
extent that the pupils will not later in life land themselves or others in difficulties solely on
account of lack of knowledge. Additional and more far-reaching goals of instruction may be
established within the framework of the objective set out in sub-section (1) above.

(3) Sex education shall start not later than in the third school vear; it shall form part of the
instruction given in the general school subjects, in particular Danish, knowledge of
Christianity; biology (hygiene); history (civics) and domestic relations. In addition, a general

survey of the main topics covered by sex educatmn may be given in the sixth or seventh and

in the mnth school years,

Section 2

The orgamsauon and scope of sox education shall be laid down in or in accordance w1th
the curriculum. If the special instruction referred to in the second sentence of section 1 para.

3 is provided, a small number of lessons shall be set aside for this purpose in the relevant
years, .

Section 3

(1) Sex education shall be glven by the teachers responsible for gwmg lessons on the
subjects with which it is 111iegrated in the relevant class and in accordance with the directives
of the prlnclpal of the school. If it is not clear from the curriculum which subjects are linked
to the various topics to be taught, the class teachers shall distribute the work, as far as reed -
be, in accordance with the recommendation of the teachers’ conncil; (his latter opinion must

be approved by the school boatd pursuant to section 27 para 5 of the School Administration
Act,
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{2) A teacher cannot be compelled against hig will to give the special instruction referred to
in the second sentence of section 1 para. 3. Nor shall it be incumbent upon the teacher to
impart to pupils information about coital techniques or to use photogl‘aphlc pictures
representing erotic situations.

Section 4

On application to the prineipal of the school, parents may have their children exempted
from the special instruction referred to in the second sentence of section 1 para. 3. -

I
1

32. In a Circular of 15 June 1572 ...., the Minister of Education stated that the aim of the
new Execitive Order was to enable local school authorities and, consequently, parents to exert
greater influence on the organisation of the teaching in question. In addition, sex education,
which "remains an integral part of school education, which is to say that it should form part of
the instruction given in obligatoty subjects”, was to have a more confined objective and place
greater emphasis on factual information,

The Cireular pointed out that henceforth sex educauon could be postponed until the third
school yeat.. ‘ :

..[TThe Christian People’s Pa:rty tabled an amendment accordihg to which parents
would be allowed to ask that their children be exempied from attendlng sex education. This
a.mendment was rejected by 103 votes to 24,

34. Although primary education in privefe schools must in prineiple cover all the topics
obligatory at State schools (paragraph 18 above), sex education is an exception in this respect.
Private schools are free to decide themselves to what extent they wish to align their teaching in
this field with the rules applicable to State schools. However, they must include in the bmlogy
syllabus a course on the Teproduction of man similar to that obligatory in State schools sinoe
1960 (paragraph 19 above). '

35, The applicants maintain that the introduction of compulsory sex education did not
cotrespond at all with the general wish of the population. A headmaster in N}rborg allegedly
collected 36,000 protest signatures in a very short space of time. Similarly, an opinion poll
carried out by the Observa Institute and published on 30 January 1972 by a daily newspaper, the
Jyllands-Posten, is said to have shown that, of a random sarple of 1,532 persons aged eighteen
or more, 41 per cent were in Favour of an opticnal system, 15 per cent were against any sex
education whatsoever in primary gchools and only 35 per cent approved the system mstltuted by
the 1970 Act. o

Acoordmg {o the authors of two atticles, pub11shed in 1975 1 in the medlcai journal
Ugeskrift for Lazger and produced to the Court by the Commission, the introduction of sex
education has not, moreover, brought about the results desired by the legislator. On the contrary
indeed, the number of unwanted pregnancies and of abortions is said o have increased
substantially between 1970 and 1974, The Government argue that the statistics from 1970 {o
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1974 cannot be taken as reflecting the effects of legislation whose appiication in practice began

only in August 1973,

deske

PROCEEDINGS BEFORE THE COMMISSION

44, All the applicants mamtamed that integrated, and hence compulsory, sex education,
as introduced into State schools by the 1970 Act, was contrary to the beliefs they hold as
Christian parents and constituted a violation of Article 2 of Protocol Ne. 1 (P1-2).

o In thmr written pleadings on the merits, Mr. and Mrs, K]eldsen also invoked Articles 8,9
and 14 (art. 8, art. 9, art. 14) of the Convention. :

bt 1] .
ASTOTHELAW
I. ON THE ALLE.GED VIOLATION OF ARTICLE 2 OF PROTOCOL No. 1 (P1-2)
49, The applioants inyoke Article 2 of Protocol No. 1 (P1-2) which provides:

"No person shall be denied the right {o edueation. In the exercise of any functions which it
assumes in relation to education and to teaching, the State shall respect the right of parents to
ensure such education and teaching in conformity with thelr own religious and phﬂosophlcal
convictions."

50. . [The Court notes that] the second sentence of Article 2 CPI ~2) must be read together
with the ﬁrst which enshrines the right of everyone to education. It is on to this fundamenta] right
that is grafted the right of parents to respect for their religious and philosophical convictions, and
the first sentence does not distinguish, any more than the second, between State and private

teaching,

The second senterice of Atticle 2 (P1-2) aims in shott at safeguarding the possibility of
pluralism in education which possibility is essential for the preservation of the "democratic
society" as conceived by the Convention. In view of the power of the modern State, it is above
all throu, gh State teachmg that thls airi must be reahsed

51.The Government pleaded ... that the second sentence of Article 2 (P1-2), assuming

- that it governed even the State schools where atiendance is not obligatory, 1mphes solely the

right for parents to have their chlldren exempted from classes offering "reh glous instr ucuon ofa
denominational oharacte1

The CourL doas not ShEL'lG thls view. Article 2 (PI -2), which applies to each of the State’s
functions in relation to education and to teaching, does not permit a digtinction to be drawn

L
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between religious instruction and other subjects. It enjoins the State to respect parents’
convictions, be they religious or philosophical, throughout the entire State education programme,

52, ... The right set out in the second sentence of Article 2 (P1-2) is an adjunct of this
fundamental right to education (paragraph 50 above). It is in the discharge of a natural duty
towards their children - parents being ptimarily responsible for the "education and teaching” of
their children - that parents may require the State to respect their religious and philosophical

“convictions, Their right thus corresponds to a respons1b111ty closely linked to the enjoyment and
the exercise of the right to education.

 Onthe other hand, "the provisions of the Convention and Protocol must be read as a
whole" (above~-mentioned judgment of 23 July 1968, ibid., p. 30, para. 1), Accordingly, the two
sentences of Article 2 (P1-2) must be read not only in the light of each other but also, in
patticular, of Articles 8, & and 10 (art. 8, art. 9, art. 10) of the Convention which proclaim the
right of everyone, inclitding parents and children, "to respect for his private and family life", to
"freedom of thought, conscience and religion”, and to "freedom ... to recejve and impart
~ infermation and ideas™. '

..[TThe second sentence of Article 2 of the Protocol (P1-2) does not prevent States
from imparting through teaching or education information or knowledge of a directly or
indirectly religious or philosophical kind. It does not even permit parents to object to the
integration of such teaching or education in the school curriculum, for otherwise all '
institutionalised teaching would run the risk of proving impracticable. In fact, it seems very
difficult for many subjects taught at school not to have, to a greater or lesser extent, some
philosophical complexion or implications, The same is true of religious affinities if one
remembers the existence of religions forming a very broad dogmatic and moral entity which has
or may have answers to every question of a philosophical, cosmological or moral nature,

The second sentence of Article 2 (P1-2) implies on the other hand that the State, in
futfilling the functions assumed by it in regard to education and teaching, must take care that -
information or knowledge included in the curriculum is conveyed in an objective, critical and
pluralistic manner. The State is forbidden to pursue an aim of indoctrination that might be
considered as not respecting parents’ religious and philosophical convictions, That is the limit
that must not be exceeded. Such an interpretation is consistent at one and the same time with the
first sentence of Article 2 of the Protocol (P1-2), with Articles 8 to 10 (art. 8, art. 9, art. 10) of
the Convention and with the general gpirit of the Corvention itself, an instrument designed to
maintain and promote the ideals and values of a democratic society.

54, In order to examine the disputed legislation under Article 2 of the Protocol (P1-2),
interpreted as above, one must, while avoiding any evaluation of the legislation’s expediency,
have regard to the material situation that it sought and still seeks to meet,

The Denish legislator, who did not neglect to obtain beforchand the advice of qualified
experts, clearly took as his starting point the known fact that in Denmark children nowadays
discover without difficulty and from several quarters the information that interests them on
sexual life. The instruction on the subject given in State schools is aimed less at instilling
knowledge they do not have or cannot acquire by other means than at giving them such

-
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knowledge more correctly, precisely, obj ectiveiy and scientifically. The instruction, as provided
for and organised by the contested legislation, is principally intended to give pupils better
information; this emerges from, inter alia, the preface to the “Gulde“ of April 1971,

Even when circumscribed in this way, such instruction clearly cannot exclude on the part
of teachers certain assessments capable of encroaching on the religious or philosophical sphere;
for what are involved are matters where appraisals of fact easily lead on to value-judgments, The
minority of the Commission rightly emphasised this. The Executive Orders and Circulars of 8
June 1971 and 15 June 1972, the "Guide" of April 1971 and the other material before the Court
(paragraphs 20-32 above) plainly §how that the Danish State, by providing children in good time
with explanations it considers useful, is attempiing to warn them against phenomena it views as
disturbing, for example, the excessive frequency of births out of wedlock, induced abortions and
venereal diseases. The public authorities wish to enable pupils, when the time comes, "o take
care of themselves and show consideration for others in that respect”, "not .., [to] land
themselves or others in difficulties solely on account of lack of knowledge" (section 1 of the
Executive Order of 15 June 1972), : :

These considerations are indeed of a moral order, but they are very general in character
and do not entail overstepping the bounds of what a democratic State may 1ega:td as the public
interest. Examination of the legislation in dispute establishes in fact that it in no way amounts to
an attempt &t indoctrination aimed at advocating a specific kind of sexual behaviour, It does not
make a point of exalting sex or inciting pupils to indulge precociously in practices that are.
dangerous for their stability, health or future or that many parents consider reprehensible.
Further, it does not affect the right of parents to enlighten and advise their children, to exercise
with regard to their children natural parertal functions as educators, or to guide their chlldren on
a path in line Wlth the parents’ own religious or philosophical convictions.

Certainly, abuses can occur as to the manner in which the provisions in force are applied
by a given school or teacher and the competent authorities have a duty to take the utmost cate o
see to it that parents’ religious and philosophiesal convictions are not disregarded at this level by
carelessness, lack of judgment or misplaced proselytism, However, it follows from the -
Commhission’s decisions on the admissibility of the applications that the Court is not at present
seised of'a problem of this kind (paragraph 48 above).

The Court consequently reaches the conclusion that the disputed legislation in itself in no
way offends the applicants’ religious and philosophical convictions to the extent forbidden by
the second sentence of Article 2 of the Protocol (P1-2), mterpreted in the light of iis first

sentence and of the whole of the Convention,

Besides, the Damsh State preserves an imporfant expedlent for parents who, in the name
of their creed or opinions, wish to dissociate their. children from integrated sex education; it
allows parents either to entrust their children to private schools, which are bound by less strict
obligations and moreover heavily subsidised by the State (paragraphs 15, 18 and 34 above), or to
educate them or have them educated at home, subject to suffering the undeniable saonfices and
inconveniences caused by recoutse to ane of those alternative solutions,

gl

oy
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II. ON THE ALLEGED VIOLATION OF ARTICLE {4 OF THE CONVENTION TAKEN
TOGETHER WITH ARTICLE 2 OF PROTOCOL No. 1 (art. 14+P1-2) -

56. The applicants also claim to be victims, in the enjoyment of the rights protected by
Article 2 of Protocol No. 1 (P1-2), of a discrimination, on the ground of religion, contrary to
Article 14 (art. 14) of the Convention. They stress that Danish legislation allows parents to have
their children exemipted from religious instruction classes held in State schools, whilst it offers
no similar possibility for integrated sex education (paragraphs 70, 80 and 171-172 of the
Commisgion’s report).

The Court first points out that Article 14 (art. 14) prohibits, within the ambit of the rights
and freedoms guaranteed, discriminatory treatment having as its basis or reason a personal -
characteristic ("status") by which persons or groups of personis are distinguishable from cach

other. However, there is nothing in the contested legislation which can suggest that it envisaged

. such treatment.

Above all, the Court, like the Commission (paragraph 173 of the report), finds that there
is a difference in kind between religious instruction and the sex education concerned in this case.
The former of necessity disseminates tenets and not mere knowledge; the Court has already

- soncluded that the same does not apply to the latter (paragraph 54 above). Accordingly, the
distinction objected to by the applicants is founded on dissimilar factual circumstances and is
consistent with the requirements of Article 14 (art. 14).

1II. ON THE ALLEGED VIOLATION OF ARTICLES 8§ AND 9 (art. 8, att. 9) OF THE
CONVENTION

57. The apphcants,. without providing many details, finally invoke Articles 8 and 9 (art. 8,

art, 9) of the Convention taken together with Article 2 of Protoeol No. 1 (art, 8+P1-2, art. 5+P1-
2). They allege that the legislation of which they complain interferes with their right to respect
for their private and family life and with their right to freedom of thought, conscience and
religion (paragraphs 54, 55, 72, 89 and 170 of the Commission’s report).

However, the Court does not find any breach of Artwles 8 and 9 (art, 8, art. 9) which,

- moreover, it took into account when interpreting Article 2 of Protocol No. 1 (P1 2) (paragraphs
52 and 53 above).

sk
FOR THESE REA‘SONS, THE COURT

1. Holds by six votes to one that there has been no breach of Article 2 (ﬁ" Protocol No. 1
- (P1-2) or of Article 14 of the Convention taken together with the said Article 2 (art. 14+P1-2);

2. Holds unanimously that there has been no breach of Articles 8 and 9 of the Convention

taken together with Article 2 of Protocol No. 1 (art. 8+P1-2, art. 9+P1.2),
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IN THE HIGH COURT OF SOUTH AFRICA el

(TRANSVAAL PROVINCIAL DIVISION)
DATE: 28 MAY 2004
CASENO: 77282000

DN THE MATTER BETWEEN:

THE CHRISTIAN LAWYERS’ ASSOCIATION PLAINTIFF
AND

NATIONAL MINISTER OF HEALTH FIRST DEFENDANT
PREMIER OF THE PROVINCE OF

GAUTENG - SECOND DERENDANT

MEMBER OF THE EXECUTIVE COUNCIL

OF HELATH THIRD DEFENDANT

THE REPRODUCTIVE RIGHTS ALLIANCE AMICUS CURIAE

JUDGMENT

MOQJAPELO, J

Introduction
This is & judgment on an exception filed by the defendants against

the plaintifl’s particulars of claim on the grounds that the particutars of

claim do not disclose a cause of action.

a
T
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The plaintiff entitled an action in which it seeks an ordsr declaring
sections 5(2) and 5(3) read with the definition of “woﬁmn” in sections 1
and 5(1) of the Choice on Termination of Pregnancy Act 92 of 1998 (“the
Choice Act”) to be unconstitutfonal and an order striking down sections
3(2) and 5(3) and the definition of “woman” in section 1 of the Choice

Act.

The provisions of the Act and Constitution

Tn section 1 of the Choice Act the word “woman” is defined as

follows:

113

“woman’ means any female person of any age®

Subsections 5(1), 5(2} and 5(3} provide aé folloyya:

“(1) Subject to the provisions of (4} and (5) the
termination of a pregnancy may ouly take place
with the informed consent of the pregnant

~ woman . |
(2) Notwithstanding agy other law or the cunﬁnon
law, but subject to the provisions of subsection

(4) and (5), no consent other than that of the

(34



pregnant woman shall be required for the
termination of a pregnancy.

(3) In the case of a pregnant minor, a medical .
practitioner or & registersd midwife, as the case
may be, shall advise such minor to consult with
her parents, guardian, family members or
friends before the pregnancy is terminated:
pfovided that the termination of the pregnancy
shall not be denied because such minor chooses

not consuli them.”

Subsections (4) and (5) deal with exceptional cases such as the case
of a woman who is severely mentally disabled, is in a state of continuons
uqconsciousnass or where the medical practitiuﬁers involved are of the
opinion tﬁét coni‘ﬁwed pregnancy would pose the risk of injuriss to the
women’s physical or mental health, where there exist substantial visk that
the fetus would suffer from severe physical or mental abnormality, where
continued pregnancy would endanger the woman’s life, result in severe
malformation of the fetus or pose a risk of injuriss to thg fetus. The
provisions of both subsections are therefore not in issue in ths present

cage,



The conétitutionhl pegs on which the plaintiff harigs its case are the
following sections of the Constitution of the Republic of South Africa
Act 108 of 1996 (“the Consthution™), read with section 7(1): claim A -
sactimi 28(1)(5), 28(1)(d), claim B ~ sections 28(2) and claim C - sect:ion
o{1). |

 The relevant sections of the Constitution read as follows:

Claim lA-
Bection 28(1)b):
“Every child has the right to family care or parent care”
Section 28(1)(d):
“Bveryone has the right to be protected fom meal-treatment,
neglect, abuse or degradation”
Claim‘B -
Section 28(2):
“A child’s best interests are of paramount importance in
every matter concerning the child.”
Claim C
' S'ection 9(1):
“Hveryone is equal before the law and has the right to equal -

protection and benefit of the law.”
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In additfon to the above provisions section 7(1) of the Constitution
pravides as follows that:

| “This Bill of Rights is a comerstone of democracy in

South Afiica. It enshrines the rights of all people in

our country e‘md affirms the democratic values of

human dignity, equality and freedom.”

The essence of the claim and the Exception

The pfovisions af the Choice Act that the plaintiffs claim is
dirscted at are the provisions that allow women under the age of 18 years
io choose to have thr::if prcgnanciés terminated without (a) the consent of
the parents or guardians, (b) cbnsulﬁng the parent’ or guardians, (c) first
undergoing cotnselling, and (d) reflecting on their decision or decisions
for a prescribed period. The measures in (2) to (d) are for the sake of

conveniencs collectively horeafter referred to as parental consent control.

It is the plaintiff’s case in essence that young women or givls below

M

that of age are not capable on their own, that is, without perental consent
MMNMW

control to take an inform a%&ieﬂ%%eﬁ*%ﬁmiimw

which serves their best interests.
- r——— -

/3 7



() The termination may only be performed at a facility
designatfad by the Minisier (section 3(1)).

(B A pregnaﬁcy may not be terminated unless two medical
practitioners or a medical practitioner and a registered
midwife who has corﬁp[ated & prescribed course consent

thereto (proviso to section 3).

The Choice Act alao has the folloWing ancillary provisiong

regulating the termination of the pregnancy: The State is obliged to

promots the provision of counselling to women before and afier the
termination of pregnancy. The counselling is, however, ot mandatory or

directive (section 4), Young women (below the age of 18 years) are

encouraged to consult with their parents, guardians, family members or

e |

friends before termmination of their pregnancy. The medical practitioner -

rer—

e

or midwife who performs the termination, must advise them to do 50

s i

before ‘their pregnancy is ierminated. The actual final decision is,

however, left to them to decide whether or not to comsult with their

—r——

pazents, puardians, family members and/or friends, (section 5{3)). The

rd

medical practitioner or midwife who performs a termination, must inform

the woman of their rights under the Choice act (section 6).

E



It is therefore not as if the legislature left the termination of
sregnancy totally unregnlated. The comerstone of the regulation of the
termination of pregnancy of a gitl and indeed of any woman under the
Choice Act is the reﬁluiremcnt of her informed consent. No women,
regardless of her age, may have her pregnancy terminated unless she is
capable of giving her informed consent to the tarminéticu and in fact does

8Q.

I accordingly now turn to consider the meaning and effect of the

requirement of informed consent.
The requirement of “inforned consent” at law:

The Choice Act does not define or elaborate on what is meant by

the requirement of “informed consent” for the termination of pregnancy.

The concept is, however, not alien 10 'our common law, It forms
the basis of the doctrine of volemii non fit infuria that justifies conduet
that would otherwise have constituted a delict or crime if it tdok place

- without the victim’s informed consent. More perticularly, day to d.a}"
invasive medical treattnent that wonld have otherwise have constituted a

violation of & patient's right to privacy and personal integrity, is justified
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and i is lawful only because as a raquirement of the law, it is performed
with the patient’s h}fonﬁed consent, See Van Wyk v Lewis 1924 AD 438
at ?15] i Castell v Greef 1994 (4) SA 408 (C) at 425; C v Minister qf
Correctional Services 1996 (4) SA 202 (T) at 300; Neethling, Potgieter
and  Visser: Law of | Delict, 3™ ed ppl00-101; Neethling:

Persoonlikheidsreg, 4 ed ppl21-122.

It has come to be settled in our law that in this ccntext, the
informed comsent requirement rests on three independent leps of

knowledge, appreciation and consent,

The courts have often endorsed the following statements by

INNES, CJ, in Waring & Gillow v Sherborne 1904 TS 340 at 344 to

found a defence of consent:

“... it must be clearly shown that the risk was Imown, that it
was realised, that it was voluntary undertaken. Knowledge,
appreciation, consent — these are the essential elements; but
knowledge dees not invariably imply appreciation, and both

together are not necessarily equivelent to consent, ..."
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The requirsment of “knowledge” means that the woman who
consents to the termination of a pregnancy must have full knowledge “of
the nature and extent of the hatm or risk®. See Castell v De Greef (supra)

‘at 425, Neethling Potgieter & Visser (op cif) at 100-101 and Neethling

(op cit) at 121-122.

The requirement of “appreciation” implies more than mere
1mowladgel. The wo_man‘iwho. gives consent o the termination of her
pragnency, “must also comprehend and undetatand the nature and extent
of the harm or risk.” See Castell v De Greef {suplm at 425);, Neethling,

Potgieter & Visser (op cit) 2t 101 and Neethling (op cit) at 122,

The last requirement of “consent”, means that the woman misst “in
fact subjectively consent” to the harm or risk associated with the
termination of her pregnancy and her consent “must be comprehensive”
in that it must “extend to the entire ttmﬁaction, inclusive of its
congequences”. Castell v De Greef, (supra), at 425, Neethling Potgister

& Visser, (op cit) at 120 and Neethling (op cif) at 122.



12

The capacity to consent

" In this context, valid consent can only be given by someone with
the intellectual and emotional capacity for the required knowledge,
appreciation and consent. Because consent is a manifestation of will
“capacity to consent depends on the abitity to form an intelligent will oﬁ

the besis of an appreciation of the nature and consequences of the act

consented i0.” Van Heerden and Others Boberg’s Lo of Persons and

the Family, 2™ ed at p849,

Young and immature childeen_do not have the capacity or yeal

knowledge, appreciation and consent. § v Marx 1962 (1) SA 343 (N) at

854. - A girl has the eapacity to consent to the termination of her

pregnancy =nd its concomitant imvasion of her privacy aed personal

integrity, only if she is, “in fact mature enough to form en intelligent

will” (Van Heerden and Others op cit &t 850) and is “verstandelik Iyp
pont

genoeg om die implikasie van (haar) handelinge te besef ...” (Neeiling,

- Poigieter &Visser op cit at 100, Neethling op cit at 212),

Within the context of the Choice Act, actual capacity to give
informed consent, as determined in each and every case by the medical

practitioner based on the emotional and intellectual maturity of the

M2
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individual concerned and not arbitrarily predetermined and inflexible age
as determined by a number of years is the distinguishing line between
those who may access the option to terminate their pregnancies unessisted

on the one hand and those who require assistance on the other,

The critical portions of plgintiff’s particulars of claim:

As I have elready stated above the plaintiff structured its claims
into fine parts: an introduction (paragraphs 1-22), claim A (paragraphs
23-25), claim B (paragraphs 26-28), cleim C (paragraphs 29-32) and

conclusion (paragraphs 33-35).

In the particulars of claim the plaintiff makes & number of |
allegations in paragraphs 3 to 18 about inter alin the effect of the
termination of pregnancy on a girl, the vilnerability of the girl when
making such decistons, certain changes in the developmental stages of a |
oirl and characteristics of such changes. In paragraphs 19 to 20 the
plaintiff makes the following nllegations which have far reaching

consequences/implications for its claim -~

“19, Given paragrapbs;.lﬁ to 18 .ahmvé, a girt is not in a

position to make an informed decision about whether

It
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20,

or not 10 have an abortion which serves her best
interests without the assistance and/or guidance of her

parents/guardian and/or counsellor.”

Given paragraphs 16 to 18 above, a girl:
20.1 is unablefully to appreciate the need for and
- velue of parental care and support, and the

assistance and/or guidance of a counselior;

20.2" is not capable of giving consent as required in

section 5(1) of the Act.”

'I'hasé Introductory paragraphs of the plaintiff’s particnlars of claim

then conclude as follows in paragraph 21;

“21.

Given paragraphs 10 to 20 shove a pregnant girl
requires special protection by the state, inter alia by
ensuring that when enacting of legislation which
affects her, she is not deprived jn any way of the
support, guidance and care of her parents/gnardian

and/or counsellor.”
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It is on the basis of these conclusionary fectual allegations that the
plaintiff concludes in its pafricularé of claim in paragraph 23 to 35 that
.the Choice Act is in conflict with the Cogstitution in the specific respects

specified in claims A, B and C,

The essence of the various causes of action relied upon by the
e T T e

plaintiff is that the provisions under attack are unconstitutional because -
H:.’_ ! .

they permit a woman under the age of 18 years to choose to have her

et T

~ pregnancy terminated without (=) the consent of her parents or guardian,
P :

el i

(b) consulting her parents for guidance, () first undergoing counselling,
and (d) without reflecting on her decision for a prescribed period, in brief
.~ without parental consent or control.

\

Back to informed consent

As alveady mentioned above the Act makes informed consent, and
not age, the comerstone of its regulatién of agcess to termination of
pregnancy. Subject to the provisions of subsections (4) and {5), of the
Choice Act, the termination of a pregnancy may only talee place with the
informed consent of the pregnant womar. Notwithstanding any other law
but subject to the provisions of the said subsections, no consent other than

that of the pregnant worman shall be required for the termination of the

e



pregnancy, The Act is, however, not fotally blind te the question of
mmoritj or immaturity, In the cese of a pregnant minoy, & medical
practitiondr or registered midwife, is enjoined in peremptory language to
advise such minor to copsult with her parents, gnardian, family members
or friends, before the pregﬁancy is terminated. This is subject io the
provigo that the termination of pregnancy shall not be denied because
such minor should choose not to consult wiﬂ1 them. A medical
practitioner or registered midwife who is not satisfied that the pregnant
minor hag the capacity to give informed consent should therefaré not
perform the termination of pregnaney on such minor. This of cmﬁse
applies equally to pregnant sdults. If in such a case the medical
practitioner or registered midwife performs the temmination of pregnancy,
then his or her conduct will not be in accordance with the Choice Act and
would therefore be unlawiul. Informed consent required by the Act is
therefore a consent that can be given by sach and gvery person having the
capacity to do so. Tt is a threshold with both intellectual and emotional
attributes and those performing teymination of pregnancy operations have

to satisfy themselves that it is met.

‘ Implications
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The plaintiff alleges in paragraph 20.2 quoted above, that a girl
r-..——.——u-u.\

o ]

below 18 years is not capable of giving informed consent as required in

S,

section 5(1) of the Choice Act, that is, to make the decision whether or

not to have g termination of her pregnancy which serves her best interest

without the assistance and/or guidance of her parents/gnardian and/or
.--‘-v—:.____‘______‘_- :

counsellor. The plaintiff argues that it is because such a person is notina

position fo appreciate the need for and value of parental care and support.

The plaintiff, the defendants and the &mfcus curige are ugreed that .
for the purposes of the exception, the allegations in the plaintiff’s
particulars of claim must be accepted us true. This is indeed the comrect
position.  See in this regard Nata Produce Growers Association and
Others versus Agroserve (Pry) Ltd 1990 (4) 749 (M) at 7541-755B and

Van Zyl NO v Bolion 1994 (4) 8A 648 (C) at 651E-F.

Claims A, B and C of the plainiif’s particulars of claim must, for
the present purposes, therefore be considered on the basis that a girl under

the age of 18 years is not capahle of giving informed consent,

In the leading judgment on the requirsment of informed consent,
ACKERMAN, J on behalf of the fuull bench of the CPD in Castell v De

Greef (supra) made it clear that the ratio for that requirement was to give
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effect to the patient’s fundemental right to self determination. At 420]
the court said that it was: “clearly for the patient‘ to decide whether he or

she wishes to undergo the operation, in the exercise of the patient's
fundamental right to self determination,” He explained again at 4268
that: “it is in sccord with the fundamsanta} right of individual‘ autonomry
and self determination to which South African law is moviné. This

formulation also set its face against paternalism, from many other species

whereof South Afiica is now tuming away.”

This conrt more recently endorsed the approach in Castelf on the
basis of the patient’s right to exercise her “fundamental right to self
determination”, See C v Minister of Correctional Services 1996 (4) SA

297 (T) at 300,

The recopnition of the right of every individual to self
determination, has now become an imperative under the constitution and

particujarly the following provisions of the Bill of Rights:

{a)In terms of section 12(2), “everyone” has the right to
bodily and psychological intsgrity which includes the
right “to make decisions concerning reproduction” and

“the security and control over their body”.

(4%




(b)In terms of séction 27(1){8) “sveryone” has the right to

have access to *reproductive heaith care”.

(¢)In terms of section 10, “everyone” has “inherent dignit
puity

and the right to have their dignity respected and

protected,”

()In terms of section 14, “everyone™ has “the right to

privacy”.

The Constitution aceordingly not only permits the Choice Act to
make a pregnant woman's informed consent the comerstone of its
regulation of the termination of her pregnancy, but indeed requires the

Choice Act to do so. To provide otherwise would be unconstituiional.

The South African Constitution recognises and protecis the right to
termnination of pregnancy or abortion in two ways, firstly under section
12(2)(n), that is the right to bodily and psychological integrity which
_includa the right to tmake decisions conceming reprodunction, and

secondly, under section 12(2)(b), that is, the right to control over ones

bady.
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Evidence to esiablish cause of action

Throughout ergument on the exception the plaintiff repeatedly
alluded to evidence that will be lead at the trial. 1t is unnecessary to
examine in detail the plaintiff’s argument and submissions insofar as it
raiates to what the plaintiff will dernonstrate at the trdal, or to extent that it
is based on what evidence the plaintiff undertakes to lead &t the trial in -
order to establish or proof the causs of action. The cause of acticn must
be disclosed in the particulars of claim the exception relates only to the
particulr;lr’s of claim end not to evidenee or trial. It is equally not
nscessary for this court to deal in any dstail with the defendant’s or the
amicus curiae’s argument which relate to the merits that may or may not

be established af the trial.

1t should Be no snswer to an exception based on the grounds that
the plaintiffs particulars of claim do not disclose a canse of action, for
. the plaintiff to assert that evidence that will be lead to establish the canse
of action. A cause of sotion must be ostablished in the pleadings and
evidence ig required to proof and not to establish a cause of action. A
pleading which does not disclose a cause of action is fatal and exceptable

on that ground. It may be cured by an amendment and not by evidence.
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The essence of an exception on this ground is to provide a speedy remedy

and avoid a matter being dragged to the evidence stage at the trial where

no cause of action exist.
Futthermore, evidence which seels to establish a cause of action
* other than one disclosed on the pleadings may well be liable to be struclk

off on the basis of irrelevance.

Allegations in parficulars of claim aceepted as fyuth:

For the purposes of the exception this court must accept.all the -
allegations the plaintiff's particulars of claim as ﬁue. I am indeed urged
‘to do so but plaintiff, in paragraph 8 of its written heads of arguracnt
where T a referred to Fan Zyl NO v Bollon 1994 (4) SA 648 (C) at
651E-F. See also Natal Fresh Produce Growers Association v Agroserve
(P1y) L;d 1990 (4) SA 749 (N) at T54B~755B. W
under the age of 18 “is not capable of giW
er this is so then such womsan

B e

chalienge the truth of the statement, the defendants and the Amicus also
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argued that for the present purposes the tmath of the allegations,

particularly of the contents of paragraphs 20.2 must be accepted.

Section 5\(1)401c the Choice Act provides that the termination of
pregnancy may only take place with the “informed consent of the
pregnant woman”. The implications of paragraphs 20.2 of the particulars
of claim is therefore that gitls under 18 yeérs cannot (on their own) have

their pregnancy terminated under the Choics Act.

The plaintiff’s claim 4, B and C complain shout the legislative
failure to jmpose siricter or additional conirol on the termination of

pregnancies of girls under 18, It should, howsver, never be permissible
T T— B

for a girl under 13 ye.ars‘ to have her pregnancy terminated because she is

never capable of meeting the threshold required for terruination imposed
fw—;__‘_.—-f B Lan o

by section 5(1) of that Act, which is informed consent. The plaintiff
m-—-_______ﬁ_

therefore complains about the fatiure of the Choica Act to impose stricter

rregu_l:aﬁa:n:l on something which the Act does not permit at afl. The Act

=

cannot possibly impose stricter control on something il prohii:i‘t

altogether.
r-"“‘""_‘—‘_‘_’-.‘

I specifically invited Mr Mathee SC who appsared for the plaintiff

to address me on pavagreph 20.5 as in my view it is clearly post
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difficulties for the plaintiff, if one accepts its truth albeit for the present
purposes (exception stage) only. He still meintained that one must accept
its truth. He argued fuﬁher that the allegations in the paragraph must be
read and understood in the context of the preceeding allegations and that
in the context the paragraph meent that such a gitl is not capable of giving
informed consent as required in the section without the assistance and/or

ghidance of parents, guardians and/or counsellors.

That argument, however, does not help the plaintiff. 1f the people

who are in terms of paragraph 20.2 incapable of giving informed congent

-

dre unassisted girls under 18 years, then that becomes a category of

J—

persons in respect of whom the plaintiff complains. They are by virtue of
vt - R

their incapacity to give informed consent, excluded in the category of

]

people for whorm it is permissible to terminate pregnancy. .-
e

For the particulars of claim to disclose a cause of action the
allegations contained in them must support the conclusion of fact reached

by operation of law as well as the remedy sought. Because a cetegory of
. T ——— T

persons to whormn the plaintiff’s complaint relate are those excluded by

ap—

incapacity to give informed consent, the allegations in the partit:ulars of

claim do not support the conclusion. Claims A, B and C are excepiable

—

because they assume that the Choice Act permits girls nnder 18 years to

et —————
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have their pregnancies ferminated when it in fact never pemmits them to

e

do 5o, On the basis thet it is tue that 2 girl under the age of 18 years is
——

not capable of giving 'mforqu consent required by section 51(1) of the
Choice Act, and ifin préutice the pregnancy of such gitls is terminated on
the bases of their jaurporte,d consenf, then the plaintiff’s remedy is not to
attack the Choice Act but to stop the medical practitioners and midwife’s
who terminate the pregnancies of girls under the age of 18 because they
are doing 30 and lawfully in viclation of section 5(1) of the Choice Act.
- Thse cdnstitutionality aftack can therefore not be sustainad on the

particulars of claim.

Conclusion recapped:

To recap, the defendant has excepted to that the plaintiff’s
particulars of claim on the basis that they do not disclose & caﬁsa Qf
action. In order to determine whether the particulars of claim discloge a
canse of action, one must determine whethér, the allegations contained in
the parfioulars of claim, if proven, would entitle the plaintiff to the relief
sought by the plaintiff as prayed for in such particulars of claim. To
determine whether the allegations in the particulars of claim support the

, re.lief prayed for therein, the allagaﬁons must be presumed (o be true.

The test is therefore whether the allegations/staternents in the particulars
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of claim read together with the correct position of the law support the
vélief. The law requires “informed consent” from a person in order for
such person to exercise the right to terminate pregnancy. The particulars
of claim say that children under the age of 18 are incepable of giving
“Informed consent™. The connlusion must thersfore be that girls under 18

years of age cannot exercise the right to terminate pregnancy.

The particulars’ of claim, however, conclude that the law allows

girls under 18 years of age to exercise the right to terminale pregnancy —

and leave them unprotected, unassisted, isolated and without counselling

when they do so. The remedy is sought on this assumption is 2 corrsct

conclusion,

The assumption is, however, wrong because if any person, whether
under 18 years or not, cannot give “informed consent” then such a person

vannot exercise the dght.

A girl under the age of 18 years can, however, not lawfilly

[

exercise that right because she does not meet the jurisdictional threshold

1

or tnformed consent. The factual allegations in the particulars of claim
b petticiiars o1 clatin

read with the law do not learnt support for the relief prayed for in the
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particulars of claim. The particulars of ¢latm therefore do not disclose a

canse of action.

On the plaintiff’s case, a5 pleaded, therefore there is no canse of

e ——" ]

action disclosed and the exception must be upheld.
i —~

Correciness or the agsertion not aceepted

If court, however, does not accept the correciness of the assertion,

without clear evidence, but a8 a general position, girly below the age of

- ey

18 are incapable of piving informed consent. The true position will |

dej:end on the particular individual in position and circumstance of each
o

]

and every woman. In enacting the Choice Act the, legislature assumed
gl S ‘
that there will be woman below and above the age of 18 who will be
in(;,apabm of giving informed consent and for this category the legisiature

requires parental or some other assistance in giving the informed consent.

The legislature also recognised that there will be wotnen above and below
e e

“the age of 18 who are capable of giving informed consent, and for this

——

—

. category the legislature requires no assistance when they give consent to
termination of pregnancy. As to whether a particular individual,
irrespective of age, is capable of giving such consent, the legislature hes

left the determination of the “factual position” to the medical professional
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or registered midwife who performs the act, I cannot find that the
exercise of this legislative choice is so unreasonable or otherwise flawed
that judicial intarferancar is called for in what is essentially a lsgislative -
function. Women or children under the age of 18 are not unprotected for
as long s they are incepable of giving informed consent, What s more,
the legislature makes provision to ensure that all young women below the
age of 18 are encouragea to seck parentel support and guidance when
seeking to exercise t_ha right‘to re'prolductiva choice. I cannot find that the
1egislati0n is unconstitutional when it provides for what s
constitutionally permissible and regulafes it without | affronting the
constitution. The exercise of the right is not unreguiated. For thi§ ieaspu

too the plaintiff’s pariiculars of claim do not disclose & cause of action.

The exception is accordingly upheld with costs.

P M MOJAPELO
TUDGE OF THE HIGH COURT



IV, Pregnancy Discriminztion

The right of a woman to be free from discrimination on the basis of pregnancy has been recognized in
the United States and upheld in several international cases. While advocates for protecting worzen from
pregnancy discrimination argue that such protection is essential to ensuring wormen’s equality, the link
berween pregnancy discrimination and sex discrimination has not been consistently or uniformly recognized
by United States courts and legislarors. In 1974, the United States Supreme Court ruled that pregnancy
discrimination does not violate equal protection guarantees, stating in Gedu/dsg ». sello-that the denial of
insurance benefits for work Joss resulting from normal pregnancy did not constitute invidious discrimination
in violation the equal protection clause. In 1978, Congress passed the Pregnancy Discrimination Act, which
partially superseded the Supreme Court’s holding in Gedwidig, stating that discrimination on the basis of
pregnancy, childbirth, or related medical conditions constitutes unlawful sex discrimination under Tile VIL.
Nonetheless, in 2009, the Supreme Cowrt ruled in ATe#T Corp, ». Hultern that maternity leave taken before
the passage of the 1978 Pregnancy Discrimination Act cannot be retroactively consxdered in calculating
employee pension benefits, thereby limiting the Act’s impact.

Some foreign courts and international tribunals have provided a contrasting approach to the
restrictive holdings of the U.S. Supl eme Court, describing pregnancy discrimination as a form of sex
discrimination and finding that it is a violation of guarantees of non-discrimination to restrict access to health
services necessary to ‘women. In Brooks ». Canada Safeway 1.2d., the Supreme Court of Canada addresses
whether differential treatment of pregnant women under their employer’s insurance plan constitutes
discrimination on the basis of sex contraryto s. 6 (1) of the Human Rights Act of Manitoba. In doing so, the
Court explores the question of whether pregnancy discrimination is a form of sex discrimination and ‘whether
pregnancy, though it does not affect all women, can be separated from gender, The Court holds that
pregnancy discrimination is a form of sex discrimination simply because of the basic biological fact that only
women have the capaciiy to become pregnant. Notably, the Supreme Court of Canada does not suggest that
pregnancy discrimination claims cannot be retroactively considered as the Supreme Court of the United
States held in Hudseen. Query whether a limit.on the retroactive application of a right against pregnancy
discrimination ensures equality for some women, but not all. When such a limiit is put in place, whose
interests are protected? Similarly, the South African Jegislatare has included a prohibition against pregnancy
discrimination In its constitutional guarantee of equality. Section 9.3 of the South African Constitution states
that the state may not directly or indirectly discriminate against anyone on the grounds of pregrancy. Inthe
mternational arena, the Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW) seeks to ensure women'’s equality and human dignity by condemning discrimination against
women in all forms. Articles 11 and 12 of the Convention explicitly provide protections to pregnant women,
ensuring that women in countries that have signed o to the Convention have healthy pregnancies that are
not hampered by discrimination in the workplace, In Article 11, CEDAW calls for maternity leave with pay,
encourages supporting social services to enable parents to combine family obligations with work
- responsibilities, and proscribes. protections for women during pregnancy in types of work proved to be
harmful to them. Further, in Article 12, CEDAW requires that member states provide women with
appropriate health services in connection with pregnancy and the post-natal period, granting free services
where necessary, as well as adequate nutrition during pregnancy and lactation. Consider whether the explicit
guarentees of freedom from pregnancy discrimination in the South African Constitution and CEDAW
provide greater protections than does the Pregnancy Discrimination Act in the United States.
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Collectively, these legal frameworks provide a counterpoint to American jurisprudence on pregnancy
discrimination and grapple with pregnant women’s status as a discernable “class.” Further, both US, and
international case law on pregnancy discrimination shed light on whether it is just to impose the costs of
pregnancy upon one half of the population and call into question whether women’s full and equal
participation in society can be achieved without protection from pregnancy discrimination.
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Present: Dickson C.J. and Beetz, MclIntyre, Wilson, Le Dain®, La Forest and L'Heureux-Dubé
JI.

on appeal from the court of appeal for manitoba

Civil rights -- Employment - Sex discrimination -- Pregnancy - Company's accident and sickness
plan excluding pregnant women from benefits during a seventeen-week period -- Whether plan
discriminates against pregnant employees - Whether discrimination on the basis of pregnancy is

discrimination on the basis of sex -- The Human Rights Act, S M. 1974, c. 65, 5. 6(1).

Respondent's group insurance plan provided Weekiy béneﬁts for loss of pay due to accident
or 51ckness The plan covered pregnant employees, subject to an exclusion from coverage durmg
the period commencing the tenth week prior to the expected week of confinement and ending
with the sixth week after the week of confinement. During that seventeen-week period, pregnant
women, even if they suffered from an aﬂment totally unrelated to pregnancy, were 11_0f entitled
to any compensation under the plan. The appellar&s,_ who worked for the respondent, all became
pregnant in 1982 and were denied under the plan Weekly benefits during the seventeen-week
disentitlenient period. They 'receiyed instead: pregnancy benefits under the Unemployment
Ansurance Act, 1971, The appellants filed comﬁlaints with the Manitoba Human Rights
Commission alleging that the differential treatment of pregnancy in the respondent's plan
constituted discrimination on the basis of sex contrary to s. .6(1) of The Human Rights Act of
Manitoba. The adjudicator dismissed the claims. The Court of Queen's Bench and the Court of

Appeal upheld the adjudicator's decisions.

Held: The appeals should be allowed.

* Le Dain J. took no part in the judgment. -
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(1} Discrimination on the Basis of Pregnancy

The cdmplete disentitlement of pregnant women during a seventeen-week 'p_e_riod from
recei\}ing accident or sickness benefits under the respondent's plan constitutes discrimination by
reason of pregnancy. Pregnant employees receive significantly less favourable treatment under
the plan than other employees. The plan singles out pregnancy for disadvantageous treatment,
in comparison with any other health reason which may prevent an employee from reporting to

work.

Pregnancy, while it is not properly éharacterized as a sickness or an accident, is a valid
health-related reason, in our society, for absence from work and as such should not have been
excluded from the respondent's plan. The respondent's planis designed to compensate employees
who are absent from work for valid health-related reasons. Further, in distinguishing pregnancy
from all other health-related reasons for not working, the plan imposed unfair disadvantages on
pregnant women. Everyone in society benefits from procreation but one of its major costs is
placéd, under this plan, on one group in society -- pregnant women. Removal of unfair
disadvantages imposed on groups in'society isa ke3’r purpose of anti-discrimination legislaticn.
Finding that the resp_ondent':i plan is discriminatory furthers this purpose. In sum, where an
employer énter’s‘ the field of c'onipensation for health conditions and then excludes ﬁregn\ancy as
a valid reason for cor’n‘peﬁséﬁoﬂ, the employer has acted in a discriminatory fashion. A plan
would be COnsidereqﬁri-iscrﬁninatory even if it did not exclude coverage for non-pregnancy-

related illness and accidents. It is enough that the plan excludes compensation for pregnancy.

The respondent alleged that the decision to exclude pregnancy from the scope of its plan was
not a question of discrimination, but a question of deciding to compensate some risks and to

exclude others. Underinclusion may be simply a backhanded way of permitting discrimination.
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Once an employer decides to provide an employee benefit package, exclusions from such.

schemes may not be made, like in this case, in a discriminatory fashion. -

Section 19(]1)(.Vii) of the Unemployment Insurance Act, 1971 regulations, while it addresses
etoployer plans which do not compensate pregnant women during the 17-week period, does not
constitute a permissible distinction pursuant to s, 7(2) of the Manitoba Human Rights Act.
Distinction along sex lines might have been permissible in employee benefit plans only if such
regulations had been passed pursuant to s. 7(2). In.the absence of regulations under that

provision, discrimination in employee benefit packages is not permissible.
(2) Discrimination on the Basis of Sex

Discrimination on the basis of pregnancy is discrimination on the basis of sex. The decision
of this Court in Bliss, which reached the Oppoéi‘pe conclusion, is inconsistent with the Court's
approach to interpreting human rights legislation_iaken in.subsequent cases and should no longer
be followed. Prégnancy discrimination is a form of sex discrimination simply because of the
basic bi.ological fact that only women have the capacity to become pregnant. Appellants’
disfavoured treatment under the plan flowed éntirely from their state of pregnancy, a condition
unique to women. Those who bear childrenland- benefit society as a whole should not be
economically or socially disadvlantagéd. It is thus unfair to impose all of the costs of pregnancy

upoh one half of the population.

It is also wrong to believe that pregnancy related discrimination could not be sex
discrimination because not all women become pregnant. While pregnancy-based discrimination
only affects part of an identifiable group, it does not affect anyone who is not a member of the

group. Indeed, pregnancy cannot be separated from gender. The fact, therefore, that the plan did

log



not discriminate against all women, but only against pregnant women, did not make the

impugned distinction any less discriminating.
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H{The Cﬁief Justicel/

The judgment of the Court was delivered by

THE CHIEF JUSTICE -- The principal issue to be considered in these appeals is whether

a company accident and sickness plan which exempts pregnant women from benefits during a

vt N
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seventeen-week period discriminates because of sex, as prohibited by The Human Rights Act of

Manitoba, S.M. 1974, c. 65.

In Mal_“ch of 1983., Susan-Brooks, of Brandqn, Manitoba, laid a complaint before the Manitoba
Human Rights Corﬁmission against her employef, Canada Safeway Ltd. (Safewa_y)., on the
ground that Safeway's employee benefit plan contravened s. 6(1) of The Human Rights Act of
Manitoba. Mrs. Brocks said the plan discriminated on the basis of sex and family status in
denying certain bengﬂts to pregnant women. At a later date Patricia Allen and Patricia Dixon
laid similar cc;mpiaj_nts. . The Attorney General of Manitoba, the Honourable Roland Penner,
Q.C., appointed I. F. Reeh Taylor, Q.C., a Board of Adjudicaﬁon to hear and decide the three
complaints. The adjudicator held against the complainants, as did the Court of Queen's Bench
and the Court of Appeal for Manitoba. Leave was. granted to ﬁppeal to this Court, [1987] 1

S.C.R. vi.

Facts

Susan Brooks, Patricia Allen and Patricia Dixon were part-time cashiers employed by
Safeway. All three be.came pregnant during 1982. Safeway maintains a group insurance plan
that, among other forms Qf coverage, provides weekly benefits for loss of pay due to accident or
sickness. Safeway describes its benefit package to employees in a pamphlet entitled Group

Insurance Benefits For You and Your Dependents as follows:

Weekly benefits are payable it event of loss of earnings due to dccident or sickness which
prevents you from performing any and every duty pertaining to your employment or
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occupation. You need not be house- conﬁned however you must be under the direct care of
a physician.

To quahfy for coverage under the plan, an employee must have worked for Safeway for three
consecutlve months. Benefits are payable to a maximum of 26 Weeks durmg any contlnuous
period of dlsablhty Employees receive two- thn"ds of weekly salary up toa eelhng of $1 89 per

week, |

Prior to an amendment on January 1, 1981, pregnancy was exempted from coverage under the

plan. At the time each of the appellants became pregnant the plan provided:

Disability benefits will also be made available for pregnancy related illness. However,
disability benefits will not be payable:

a) during the period commencing with the tenth week prior to the expected week
of confinement and ending with the sixth week after the week of confinement;

b) during any period of formal maternity leave taken by the einployee pursuant to
provincial or federal law or pursuant to mutual agreement between the
employee and the Company, or

) during any period for which the employee is paid Unemployment Insuranee
maternity benefits. .

Thereisno dispute that the Safeway plan treats pregnancy differently from other health-related
causes of inability to work. Pregnant employees are excluded from receiving eny‘be.neﬁts during
what is relferred to as the "10-1-6" period, namely, the ten weeks before the anticipated date of
biﬁh, the actual birth week, and six weeks after. During this seventeen-week period, the
eiemption from co%ferage is absolute regardless of the reason an employee is unable to report to

~work. Pregnant women suffering from non—pregnanej—related afflictions are ineligible for
benefits simply because they are pregnant. Woinen who are -unable to work because of

pregnancy-related complications are also not eligible to receiye weekly benefits. The mere fact
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of pregnancy disentitles Safeway's female employees from receiving standard compensation for

“temporary disability during the "10-1-6" period.

For part of the period during which pregnant women are ineligible to receive disability

beneﬁts, some coverage is available under the Unemployment Insurance Act, 1971, S.C. 1970-71-

72, c. 48, as amended. Atthe relevant time s. 30 of that Act provided for the payment of weekly

benefits for vnemployment resulting from pregnancy for a maximum of fifteen wecks in the

following periods:

the period

30....

(2) Benefits under this section are payable for each week of unemployment in

() that begins
(1) eight weeks before the week in which her_conﬁnement is expected, or |
(ii) the Week in which her confinement occurs,

Wllichéver is the earlier, and |

(b) that ends
(i) seventeen weeks after thé Week in which her confinement occurs, or

(ii) fourteen weeks after the first week for which benefits are claimed and
payable in any benefit period under this section,

whichever is the ecarlier, -

1f such a week of unemployment is.one of the first fifteen wecks for which
benefits are claimed and payable in her benefit period.

Section 30 was substantially amended in An Act fo amend the Unemployment Insurance Act, 1971

(No. 3), S.C. 1980-81-82-83, c. 150, 5. 4.
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"The maternity benefits availabie under the UnempfoymentInsﬁmnce/ict, 1971 didnot conétitute
an exact substitute for the coverage that would be provided by the Safeway plan. Women were
only entitled to a maximum of fifteen weekly payments under the Unemployment Insurance Act,
1971 but were deprived of seventeen weeks of benefits under the Safeway plan. For two weeks
Safeway employees unable to work by reason of pregnancy were without a source of
unemployment benefits. Employees alsoreceived less money per week under the Unemployment
Insurance Act, 1971 provisions than they would have if fhey were entitled to recover under the
Safeway plan. Benefits under the Unemployment Insurance Act, 1971 were calculated on the basis
of 60 per cent of eligible income. The Safeway plan, in contrast, provided 66 2/3 per cent of
weekly earnings. The qualifying period for benefits uﬁder the Un-émploymentInsumnceAct, 1971
was also significantly longer than the qualifying period under the Safeway plan. During the
relevant period, s, 30(1) of the Unemployment Insurance Aci, 1971 required a woman to have ten
weeks of insurable earnings in the twenty-week period immediately preceding 1;he thirtieth week;
before the -expected date of childbirth, in other words, to have comrhenced work at [east forty
weeks before the anticipated date of birth. The S.afeway plan entitled employees to full coverage

after only three months of employment.

All three appellants applied for weekly benefits under the Safeway plan for a period of
pregnancy related disability that included the seventeen-week disenﬁtiement period. All three
claims were refused. The appellants épplied for, and received, pregnancy benefits under the
Unemployment Insurance Act, 1971. Each appellant received less money than she would have
received had she been eligible under the Sf.cl.fe\':vay plan. We were told, for example, that in the
case of Mrs. Brooks, Unemployment [nsurance provid_ed $133.47 weekly, compared to

approximately $188 weekly she might have received under the Safeway plan.
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Each of the appellants filed a complaint with the Manitoba Human Rights Commission
alleging that the differential treatment of pregnancy in the Safeway plan constituted
discrimination on the basis of sex and on the basis of family status contrary to s. 6(1) of The

Human Rights Act of Manitoba.

II

Legislation

At the time of the applications, the relevant sections of the Manitoba Human Rz‘gkts-Act

provided:

Discrimination prohibited in employment

6 (1) Every person has the right of equality of opportunity based upon bona fide qualifications
in respect of his occupation or employment or in respect of training for employment or in
respect of an intended occupation, employment, advancement or promotion, and in respect of
his membership or intended membership in a trade union, employers' organization or
occupational association; and, without limiting the generality of the foregoing

(a) no employer or person acting on behalf of an employer, shall refuse to
employ, or to continue to employ or to train the person for employment or to
advance or promote that person, or discriminate against that person in respect
of employment or any term or condition of employment;

(b) no employment agency shall refuse to refer a person for émployment, or
for training for employment, and

(¢) no trade union, employers' organization or occupational association shall
refuse membership to, expel, suspend or otherwise discriminate against that
person; or negotiate, on behalf of that person, an agreement that would
dlscnmmate against h1m : :

because of the race, nationality, religion, colour, sex, age, marital status, physical or mental
handicap, ethnic or national origin, or political beliefs or family status of that person.
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7 (2) No provision of section 6 or subsection (1) shall prohibit a distinction on the basis of
age, sex, family status, physical or mental handicap or marital status

(a) of any employee benefit plan or in any contract which provides an
employee benefit plan, if the Commission is satisfied on the basis of the

guidelines set out in the regulations that the distinction is not discriminatory or
that the employee benefit can be provided only if the distinction is permitted;

In 1987 the Manitoba Human Rights Act was repealed and replaced by The Human Rights Code,
S.M. 1987-88, c. 45. Section 6 of the former Act Was replaced by s. 9 which prohibits

discrimination on a number of grounds including:

9(2)...

(f) sex, including pregnancy, the possibility of pregnancy, or circumstances
related to pregnancy;

111

The Hﬁiﬁaﬂ Rights Tribunal
1. The Complaint of Susan Brooks

The complaint of Mrs. Brooks was heard befofe the complaints of the other two appellants:
(1984), 6 CHR.R. D/2560. Adjudicator Taylor concluded that ?h_e complaint of Mrs. Brooks
had been .ﬁl-'ed out of time. Sééﬁon 19 of i’ﬁe Human Rz’gﬁts Act requifed a complaint to be filed
with the Commission "not later than 6 months after the date of the alleged cdnffax}ention or,
Where_: a continuing coqtravention is alleged, after the date of the last alleged contravention . . ."
Mrs. Brooks ﬁied he_r. coinplaint on Marchl 22, 1983. The adjudicator found that the

contravention, if any, occurred at the beginning of the disentitlement period, on or about August

e
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30, 1982, when Safeway notified Mrs. Brooks that she was denied benefits. Adjudicator Taylor
did not regard Safeway's refusal to pay benefits throughout the seventeen-week period as a

continuing contravention within the meaning of the statute.

In a’ﬁticipation of the two other complaints, and in the event he had erred in holding the
complaint by Mrs. Brooks to be out of time, Adjudicator Taylor dealt with the merits of Mrs.
Brooks' complaint. He considered first the questibn whether the Safeway plan did in fact
discriminate against pregnaﬁt employees. The adjudicator made the following remarks (at p.

D/2562):

It is a simple fact, undisputed by the Respondent, that the treatment accorded
" a pregnant employee under the Canada Safeway Limited accident and sickness plan is
markedly different from that accorded any other employee. Indeed, it is not merely
pregnancy-related problems that are not covered under the plan during the seventeen-week
period referred to above; any accident or sickness, whether pregnancy-related ornot, occurring
during the same seventeen weeks is excluded from the Canada Safeway Limited plan, and the
pregnant employee must, during that limited time, rely upon benefits obtainable from the
Unemployment Insurance Commission. Evenifshe qualified to receive U.L.C. benefits during
the entire seventeen weeks, the pregnant employee will receive a lesser amount during that
period than would a non-pregnant employee who was away from work by reason of some
other physical disability. '

Adjudicator Taylor had no difficulty in concluding that Safeway's plan, "while by all accounts

a generous ore, does in fact discriminate against pregnant employees.”"

Having established the existence of pregnancy—based'disérimination, the adjudicator then
focussed his attention on the question whether to discriminate against someone because of her
pregnancy is to discriminate against her "because of (her) sex or family status". He was of the
view that the conc'ept of family status was inapplicable to pregnancy since in his view an unborn
child is not yet a member of a "family" and therefore could not be considered as part of a

complaint of discrimination because of family status.
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Adjudicator Taylor then rejected the argument that discrimination on the basis of pregnancy
is discrimination on the basis of sex. He relied on the decision of this Court in Bliss v. Attorney
General of Canada, [1979] 1 S.C.R. 183. In Bliss, the Court held that s. 46 of the Unemployment
Insurance Act, 1971, which disentitledl pregnant women from receiving basic unemployment
benefits, restricting them to special maternity benefits during a portion of their pregnancy, did
not deny women the right to equality free from discrimination on the basis of sex, gﬁaranteed by
5. 1(b) of the Canadian Bill of Rights, R.S.C. 1970, App. III. Adjudjcator Taylor noted that Bliss
had been followed across the country and that courts in England and in the United States had also
concluded that discrimination on the basis of pregnancy did not amount to sex discrimination.
He observed that after the Supreme Court of the United States of America had held in' Geduldig
v. Aiello, 417U.S. 484 (1974), General Electric Co. v. Gilbert, 429 U.S. 125 (1976), and Nashville
Gas Co. v, Sdrty, 434 U.S. 136 (1977), that discrimination by reason of pregnancy was not
synonymoﬁs with discrimination by reason of sex, fhe Congress of the United States enacted a
bill amending Title VI of the Civil Rights Act of 1964 0 as to include, within the meaning of
discrimination on the basis of sex,r disoriﬁl'inatiqn based upon pregnancy, childbirth or related
medicai conditions. The adjudicator also pdinﬁed to the fact that some provinées had amended
their human rights legislation in thé wake of Bliss to add pregnancy as a prohibited ground of
discrimination. Adjudicator Taylor iiiterpreted these amendments as recognition that sex
discrimination does not include discrimination on the basis of pregnancy. Absent a broadened
deﬁm‘ﬁon, the adjudicator concluded he was boﬁnd by BSliss to hold thet discrimination on the

basis of pregnancy was not sex discrimination.
2. The Complaints of Patricia Allen and Patricia Dixon

The complaints of the appellants Mrs. Allen and Mrs, Dixon were heard by Adjudicator Taylor |

one month after the decision in Mrs. Brooks" cémplaint. For the reasons given in Brooks, the

13
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adjudicator held that the appellants had not suffered discrimination on the basis of sex or family

status contrary to s. 6(1) of the Manitoba FHuman Rights Act: (1985), 6 C.HR.R. D/2840.

v

" The Manitoba Court of Queen's Bench

Mrs. Brooks, Mrs. Allen, Mrs. Dixon and the Human Rights Commission of Manitoba
appealed the decisions of Adjudicator Taylor. Simonsen J. delivered brief reasons: (1985), 38
Man. R. (2d) 192, 86 CLLC {PP}~ 17,010, 7 CH.R.R. D/3185. He began by rejecting the
adjudicator's conclusion that the .complaint of Mrs. Brooks was out of time. In Simonsen J.'s
view, the fefusgl to pay benefits for seventeen weeks amounted to continuing discrimination.
There rwas nothing in the Manitoba Human Rights Act requiring the limitation period to
commence during the {irst week for which benefits could have been claiméd. Simonsen J. took

. the view that the alleged seventeen weeks of discrimination commenced on August 21, 1982 énd ‘
ended on December 22, 1982 and that the limitation period would begin to run on the later date.
Mrs. Brooks' complaint, filed on March 22, 1983, was therefore timely, that is; within the six-

month limitation period.

Simonsen J. agreed with the adjudicator's finding, as well as his reasoning, that the Safeway

plan discriminated against pregnant employees. He said:

Tt must be recognized . . . that no benefits were payable for accident or sickness to a pregnant
employee during the 17 ‘week exclusion period whéther related to pregnancy or not. Coverage
under the policy for a pregnant employee was suspended for 17 weeks.

He continued:
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. Was it discrimination to have a group policy which suspended coverage to a
pregnant employee for the 17 week period during which some alternate coverage in the form
of unemployment insurance was available? There was no obligation on the pregnant employee
to take leave for the 17 week period but when leave was taken unemployment insurance was
the only option available.

The learned adjudicator found discrimination. 1 agree with his reasoning and
conclusions. :

Simonsen J. then considered whether discrimination on the basis of pregnancy was prohibited
by the Manitoba Human Rights Act. He agreed with the adjudicator's conclusion that pregnancy
was not encdmpassed in "family status" and held that the Safeway plan could not be faulted for
discriminétihg on the basis of family status. Simonsen T. was also of the view,' Iargely on the -
authority of Bliss and cases subsequent to thaf decision, that the adjudicator:was correct in
finding ‘that discrimination on lthe basis of pregnancy was not includedl in .thle phrase
"discrimination by reason of sex". In the absence of an expanded statutory definition of sex,

Simonsen J. felt he could reach no other concluéion.
\'

The Court of Appeal of Manitoba

In very brief reasons, the Manitoba Court of Appeal (O'Sullivan, Huband and Twaddle JJ Al)
unanimously dismissed the appeal: (1986), 42 Man. R, (2d) 27, 7 CHRR. D/3475. - The

decision of the Manitoba Court of Appeal may be set out in full:

The facts are amply canvassed by Simonsen J., with whose reasons we
substantially agree, but we go further and say we are not satisfied that in the context of this
case there was any-discrimination at all.

178
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It may be noted that the disability plan in question is only part of a health
benefit package agreed to between employer and union, One questions why complaint was
not made against the union as well as against the company.

The appeal is dismissed with costs.
VI

Issues and Interventions

The appellants appealed the decision of the Manitoba Court of Appeal on the following issues:

1. Did the Court of Appeal for Manitoba err in concluding that the disability plan offered by

' the respondent to its employees was not discriminatory?

2. Did the Court of Appeal for Manitoba err in law in adopting the conclusion of the learned
judge and adjudicator below that discrimination due to "pregnancy" does not constitute

discrimination because of "sex", as prohibited by the Manitoba Human Rights Act?

3. Did the Court of Appeal for Manitoba err in law in adopting the conclusion of the learned
judge and adjudicator below that discrimination due to "pregnancy” did not constitute

discrimination on "family status”, as set out in the Manitoba Human Rights Act?
The question of the timeliness of Mrs. Brooks' complaint was not raised before this Court.

The Women's Legal Education and Action Fund (L.E.A.F.) intervened in support of the

appellants' position.
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VII

Was the Disability Plan Discriminatory?

What does discrimination mean? The most recent pronouncement on this point will be found -
in the judgment of my colleague, Mclntyre J. in Andrews v. Law Society of British Columbia,

[1989] 1 S.C.R. 143, atpp. 173-75:

What does discrimination mean? The question has arisen most commonly in
a consideration of the Human Rights Acts and the general concept of discrimination under
those enactments has been fairly well settfed. There s little difficulty, drawing upon the cases
in this Court, in isolating an acceptable definition. In Ontario Human Rights Commission and
O'Malley v. Simpsons-Sears Lid., [1985] 2 S.C.R. 536, at p. 551, discrimination (in that case
adverse effect discrimination) was described in these terms: "Tt arises where an employer . .
. adopts a rule or standard . . . which has a discriminatory effect upon a prohibited ground on
‘one employee or group of employees in that it imposes, because of some special characteristic
ofthe employee or group, obligations, penalties, or restrictive conditions notimposed on other
members of the work force”. It was held in that case, as well, that no intent was required as
an element of discrimination, for it is in essence the impact of the discriminatory act-or
provision upon the person affected which is decisive in considering any complaint. At page
547, this proposition was expressed in these terms:

The Code aims at the removal of discrimination. This is to state the obvious.
Its main approach, however, is not to punish the discriminator, but rather to

provide relief for the victims of discrimination. It is the result or the effect of -

the action complained of which is significant. If it does, in fact, cause
discrimination; if its effect is to impose on one person or group of persons
obligations, penalties, or restrictive conditions not imposed on other members
of the community, it is discriminatory.

In Canadian National Railway Co. v. Canada (Canadian Human Rights Commission), [1987] 1
S.C.R. 1114, better known as the Action Travail des Femmes case, where it was alleged that the
Canadian National Railway was .guilty of discriminatory hiring and promotion practices
contrary to s. 10 of the Canadian Human Rights Act, S.C. 1976-77, ¢. 33, in denying
employment to women in certain unskilled positions, Dickson C.J. in giving the judgment of
the Court said, at pp. 1138-39:

A thorough study of "systemic discrimination” in Canada is to be found in
the Abella Report on equality in employment. The terms of reference of the
Royal Commission instructed it "to inquire into the most efficient, effective and
equitable means of promoting employment opportunities, eliminating systemic
discrimination and assisting: mdividuals to compete for employment
opportunities on an equal basis." (Order in Council P.C. 1983-1924 of 24 June
1983). Although Judge Abella chose not to offer a precise definition of

17
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systemic discrimination, the essentials may be gleaned from the following
comments, found at p. 2 'of the Abella Report.

Discrimination . . . means practices or attitudes that have, whether by
design or impact, the effect of limiting an individual's or a group's right to
the opportunities' generaliy available because of attributed rather than
actual characteristics .

It is not a question of whether this discrimination {s motivated by an
intentional desire to obstruct someone's potential, or whether it is the
accidental by-product of innocently motivated practices or systems. Ifthe
barrier is affecting certain groups in a disproportionately negative way, it
is a signal that the practices that lead to this adverse impact may be
discriminatory.

There are many other statements which have aimed at a short definition of the term -
discrimination. In general, they are in accord with the statements refetred to above. I would
sdy then that discrimination may be described as'a distinction, whether intentional or not but
based on grounds relating to personal characteristics of the individual or group, which has the
effect of imposing burdens, obligations, or disadvantages on such individual or group not
imposed upon others, or which withholds or limits access to opportunities, benefits, and
advantages available to other members of society. . Distinctions based on personal
characteristics attributed to an individual solely on the basis of association with a group will
rarely escape the charge of discrimination, while those based on an individual's merits and
capacities will rarely be so classed

The first issue in these appeals.is whether the compiete disentitlerrient of pregnant women
during a seventeen-week period frorn receiving disability benefits under the Safeway plan
constitutes discrimination by reason of pregnancy. Inmy view, _this ground of appeal may be _
addressed briefly. Ihave no difficulty in concluding that the Safeway sickness and accident plan

discriminates against pregnant women.

As I have indicated, Adjudicator Taylor found the treatment accorded a pregnant employee

(at p. D/2562):

.. markedly different from that accorded to any other employee. Indeed, it is not merely
pregnancy-related problems that are not covered under the plan during the seventeen week.
period . .. ; any accident or sickness, whether pregnancy related or not, occurring during that
same seventeen weeks is excluded .
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He also observed that even if the employee qualifies for maternity benefits from the

Unemployment Insurance Commission, the pregnant employee would receive (at p. D/2562):

. & lesser amount during that period than would a non-pregnant employee who was away
from work by reason of some other physical disability.

Simonsen J. shared the view that the plan discriminated against pregnant women.

The Court of Appeal for Manitoba was not satisﬁed that in tbe context of the case there was
any d1scr1nnnat10n at all. Apart from notlng that the disability plan in quesnon was only part of
a health benefit paekage agreed to between employer and union, the Court gave no reason for
finding an absence of d1sc11m1nat1on | |

In my view, it is beyond dispute that pregnant employees receive siéniﬁcan‘cly less favourable
freatment unde1 the Safeway plan than othér employees For aseventeen-week penod pregnant
women are not entltlecl to any eompensanon under the plan, regardless of the reason they are
unable to work. Durmg those seventeen weeks, even if a pregnant woman suffers from an
allment totally unrelated to p1egnaney, she is 1nehg1ble for beneﬁts s1mply because she is
pregnant The plan smgles out pregnancy for d1sadvantageous treatment in comparison with any
other health reason which may prevent an employee from reporting o work. With the sole
exception -of pregnancy, eligibility for compensation under thre plan is available on broad and
general terms. I“c. is indeed generous, save in respeet of pr'egnanr women. For any single
continuous period during which an employee is incapable of performing at work for health
reasons, 26 weeks of benefits are available. Employees may recover under the plan without
being house oonﬁned. No restrletions are plaeed‘on disability, with the'lsolitary exoeption of

pregnancy. It is difficult to conclude otherwise than that, as & result of the unfavourable
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treatment accorded to pregnancy vis-a-vis all other medical conditions, the Safeway pian

discriminates on the basis of pregnancy.

Counsel for Safeway advanced énumber. of arguments in support of the proposition that the
disabﬂity plan does hot discriminate by reason of pregnancy. The submissions can be grouped |
into five main headings. First, it was argued that pregnancy is neither "a sickness or an accident”
and, therefore, it need not be covered by a sickness and accident plan; second, that pregnancy is
a voluntary state and, like other forms of voluntary leave, it should not be compensated; third,
the plan could not be diécriminatory because there was no intention to discriminate; fourth, the-
plan was not discriminatory but was underinclusive in that it exempte.d certain disabilities from
coverage; finally, on the basis of a rather novel interpretation of the relationship betwelen
regulations under the Unemplaymen?lnsumnce Act, 1971, and the Manitoba Human Rights Act it
was claimed that The Human Rights Act fmplicitly permits employee benefit plans tolexclude
compensation for pregnancy. In my view, none of these arguments can assist Safeway in
escaping the conclusion that its sickness and accident ‘plan discriminates on the basis of

pregnancy.

The first two claims, that pregnancy is neither an accident nor an ilhlesé and that it is
volunfary', are closel.y related. Iagree entirely that pregnancy ig not characterized properly asa
sickness or an accident.” .It is, however, a valid healthwrel_ated reason for abéence from the
workplace and as such should not have been excluded from the Safeway plan. That the exclusion
is discriminatory is evident when the true character, or underlying rationale, of the Safeway
benefits plan is appreciated. The underlying rationale of this plan is the laudable desire to
coﬁpénsate persoﬁs who are unable to work for valid health-related reasons. Pregnancy is
clearly such a reason. By distinguishing "accidents and illness" from pregnancy, Safeway is
attempting to disguise an untenable distinction. It seems indisputabll(‘a that in our society

/86
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pregnancy is a valid health-related reason for being absent from work. It is to state the obvious
to say that pregnancy is of fundamental importance in our society. Indeed, its importance fnakes
description difficult. To equate pregnancy with, for instance, a decision to undergo medical
treatment for cosmetic surgery -- whjch soﬂ of comparison the respondent's argument implicitly
makes -- is ‘fallacious'. If the medical condition associated with procreation does not provide a
legitimate reason for absence from the workplace, it is hard to imagine what would provide such
arcason. Viewed in its social context pregnancy provides a perfectly legitimate health-related
reason for not working and as such it should be compensated by the Safeway plan. In terms of
the economic conséquences to the employee resulting from the inability to perform employment
duties, pregnancy is no different from any other health-related reason for absence from the

workplace.

Furthermore, to not view pregnancy in this way goes against one of the purpdses of anti-
discrimination legislation. This purpose, which was noted earlier in the quotation from Andrews,
supra, is the removal of unfair disadvantages which have been imposed on individuals or groups
in society. Such an unfair disadvantage may result when the‘costs of an activity from which all
of sbciety benefits are placed upon a single group of persons. T his is the effect of the Safeway -
plan. It cannot be disputed that everyone in society benefits from procreation. The Safeway
plan, however, places one of the major costs.of procreation entirely upon one group in society:
pregnant women: Thus in distinguishing pregnancy from all other health-related reasons fornot
working, the plan imposes unfair disadvantages on pregnant women. In the second part of this
judgment I state that this disadvantage can be vieWed as a disadvantage suffered by women
genefally. That argument further emphasizes how a refusal to find the Safeway plan
discriminatory would undermine one of the purposes of anti-discrimination legislation. It would
do so by sanctioning one of the most significant ways m which women have been disadvantaged

in our society. It would sanction imposing a disproportionate amount of the costs of pregnancy.
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upon women. Removal of such unfair impositions upon women and other groups in society is
akey purpose.of anti-discrimination legislation. Finding that the Safeway plan is discriminatory

furthers this purpose.

In sum, if an employer such as Safeway enters into the field of compensaﬁon for health
conditions and then excludes pregnancy as a valid reason for compensation, the employer has
acted in a discriminétory fashion. - In view of this finding, it should be noted that the Safeway
plan would be considered discriminatory even if it did not exclude coverage for non-pregnancy-
related illness and adcidentsf It is enough that the ialan excludes compensation for pregnancy.
That it makes a further ‘exc‘lulsion for no.n-pregnancy-refaied conditions compounds the

discrimination and highlights how the plan's designers viewed pregnancy.

Tt is also noteworthy that the plan by its own terms, does not exclude pregnancy-related’
absence from compensation for the major part of the nine months of pregnancy. Although a
normal pregnancy is somewhat less than forty weeks in duration, pregnant women, under the
plan, are not disentitled until ten weeks before the anticipated week of child birth._l During the
first twenty-hine weeks df pregnancy, Safeway does not refuse to comﬁensate pregnant
employees on the ground that pregnancy is neither an accident nor an illness. Itis not compelling
to argue that pregnancy is not compensated after twenty-nine weeks because it is a voluntary
condition, when, to that point, pregnancy has been compensated under the sickness and disability

plan.

The third argument, that the plan cannot be discriminatory because the respondent had no
intention to discriminate, has little or no force in light of the decision of this Court in Ontario
Human Rights Commission and O'Malley v. Simpsons-Sears Ltd., [1985] 2 8.C.R. 536. In that case,

the Court held that the effect of an impugned practice, not the underlying intent, was the
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governing factor in determining whether the practice gave rise to discrimination. Intent to -

discriminate is not a necessary element of discrimination.

The fourth argument is that the plan is not discriminatory but merely underinclusive of the
potential risks it could conceivably insure: Safeway alleges that the decision to exclude
pregnancy from the scope of its plan is not a question of discrimination, but a question of
deciding to.compensate some risks and to exclude others. it seeks support for this argument from
two American cases in which the Supreme Court of the United States held that the exclusion of
pregnancy from compensation schemes did not constitute discrimination on‘the basis of' sex. In
Geduldig v. Aiello, supra, the Court held that a disability insurance system which did not provide
compensation for pregnancy did not violate the equal protection clause of the Fourteenth
Amendment. Two years later, in General Electric Co. v, Gilbert, supra, the Court ‘afﬁrmed this
conclusion in the context of Title VII of the Civil Rights Act of 1964. Inboth cases the Court held
the group insurance plans to be undeﬁnclusive of the risks they chose to insure but held that

underinclusiveness did not necessarily amount to-discrimination. .

In my view, the reasoning in those two cases does not fit well within the Canadian approach
to issues of discrimination. In both General Electric and Geduldig the United States Sﬁpreme
Court held that distinctions involving pregnancy were constitutionally permissible if made on
a reasonable basis, unless. the distinctions were designed to effect invidious discrimination:
against members of one sex or another. In Canada, as I have noted, discrimination does not
depend ona finding of invidibus intent. A further consideration militating against the application
of the concept of underinclusiveness in this ééntext, stems, in my view, from the effects of so-
called "underinclusion”. :Underinclusion may: be simply a backhanded way of permitting
- discrimination. Increasingly, employee benefit plans have become part of the terms and

conditions of employment. Orce an employer decides to provide an employee benefit package,
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exclusions from such schemes may not be made in a discriminatory fashion. Selective
compensation of this nature would clearly amount to sex discrimination. Benefits available

through employment must be disbursed in a non-discriminatory manner.

Safeway's fifth argument derives from a creative interprétation of s. 7(2)' of the Manitoba
Human Rights Act. Section 7(2)(a) provides for exceptiohs to the general prohibitibn of
discrimination embodied ins. 6 bf the Act. The section explicitly permits employee benefits
plans to draw distinctions on the basis of age, sex, marital status, physical ot mental handicap,
or family status where "the Commission is satisfied on the basis of the guidelines set out in the
regulations that the distinction is not discriminatory or that the émployee benefit can be provided
only if the distinction is permitted . . .". No regulations were ever prescribed pursuant to this
section. Safeway attempts to "read in" regulations by pointing to regulﬁtions passed under the
Unemployment Insurance Act, 1971 dealing with employer-provided wage loss plans. Section
19(h)(vii) of the Unemployment Insurance Act, 1971 regulations specifically discusses employer
plans which do not compensate pregnant women during the seventeen-week "10:1-6" period.
The presence of this regulation, the respondent asserts, indicates that exceptions of this nature
must have been envisioned by the drafférs of The Human Rights Act as constituting a permissible

distinction pursuant to s. 7(2).

I cannot agree with the fespondeﬁt‘s intefpretation. The Manitoba legislature —cl'early
considered the issue of discrimination in benefits plans. Distinction along sex lines might have
been permissible in employee benefit plan's, had regulations been passed pursuant to s. 7(2). The
only conclusion to be reached from the absence of regulations under that provision is that
discrimination in employee benefit packages is not permissible. It is not correct to attribute

regulations to the Human Rights Act where no regulations have been passed under that Act.
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For the foregoing reasons, I am of the view that the respondent's accident and sickness plan

- discriminates.on the basis of pregnancy.

VIIL

Is Discrimination on the Basis of Pregnancy Sex Discrimination?

Having found that the Safeway plan discriminates by reason of pregnancy, it is necessary to
consider whether pregnancy-based discrimination is discrimination on the basis of sex. I venture
to think that the response to that question by a non—legahl person would be immediate and
affirmative. In retrdspect, one can only ask -- how could pregnancy discrimination be anything
otherthan sex discrimination? The disfavoured treatment accorded Mrs. Brooké, Mrs. Allen and
Mrs. Dixon flowed entirely from their state of pregnancy, a condition unique to woman. They
were pregnant because of their sex, Discrimination on the basis of pregnancy is a form of sex
discrimination because of the basic biological fac\t,thati only women have the capacity to become

pregnant.

As [ have noted, the respondent relies primarily on the decisioﬁ of this Court in Bliss v.
Attorney General of Canada, supra, 10 argue that discrimination by reason of pregnancy is not
discriminati.o'n on the basis of sex. In Bliss, the Court was asked to decide whether s. 46 of the
Unemploymeﬁt Insumnge- Act, 1971, which restricted the- eligibility of pregnant women to
unemployment benefits, constituted sex dis;:rimination contrary to s. 1(b) of the Canadian Bill
of Rights, R.8.C. 1970, App. I1I. Section 1{h) provides that each individual is e.ﬁtitled to "equality
before the law" without discrimination dut;:_ to, amongst other things, sex. The Court held that
the complain;clnt had not been deprived of thew right té eqﬁality before the law. Section 30 of the

Unemployment Insurance Act, 1971 provided pregnancy benefits for the fifteen- week period
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commercing eight weeks before the anticipated date of childbirth. Section 46 Iimit.ed the

.eligibﬂity of pregnant women who were unable to work during this fifteen-week period to -

_ benefits under s. 30. The qualifying conditions for benefits under s. 30 were more onerous than
those for other types of unemployment benefits. To receive benefits under s. 30, a woman h'ad.
to have accumulated ten or more weeks of insurable earnings in the twenty weeks immediately
preceding the expected date of birth. Basic employment insurance benefits merely required eight
weeks of insurable employment i‘n-the relevant qualifying period. Ritchie J., speaking for the
Court, acknowledged that the effect of ss. 30 and 46 of the Act was to impose conditions on
women from which men were excluded, but stated that "[a]ny inequality between the sexes in

 this area is not created by legislation but by nature”. He continued by queting with approval the
following obiter passage from the reasons of Praﬁe J. in the Federal Court of Appeal (atpp. 190-
91): | |

The question to be determined in this case is therefore, not whether the respondent had been
the victim of discrimination by reason of sex but whether she has been deprived of "the right
to equality before the law™ declared by s. 1(5) ofthe Canadian Bill of Rights. Having said this,
I wish to add that I cannot share the view held by the Umpire that the application of section
46 to the respondent constituted discrimination against her by reason of sex. - Assuming the
respondent to have been "discriminated against”, it would not have been by reason of her sex.-
Section 46 applies to women; it has no application to women who are not pregnant, and it has
no application, of course, to men. Ifsection 46 treats unemployed pregnant women differently
from other unemployed persons, be they male or female, it i, it seers to me, becausé they are
pregnant and not because they are women.

On this reasoning, pregnancy discrimination was held not to be discrimination on the basis of

SCX,

Over ten years have elapsed since the dec:1s1on in Bliss. Dunng thai time there have been
profound changes in women's labour force parnc1pat10n With the beneﬁt of a decade of

hindsight and ten years of experience with claims of human rights discrimination and
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jurispmdenee arising therefrom, I .am prepared to say that Bliss was wrongly decided or, in any.
event, that Bliss would not be decided now as it was decided then. Combining paid work wttb
motherhood and accommodating the childbearing needs of working women are ever-increasing
imperatives. That those who bear children and beneﬁt society as a whole thereby should not be
economically or socially disadvantaged- .seems to bespeak the obvious. It is only ‘women who
bear children; no man can become pregnant. As] argued earlier, it is unfair to impose all of'the .
costs of pregnancy upon.one half of the population. It is difficult to conceive that distinctions
or diseriminations based upon pregnancy could ever be regarded as other than discrimination
based upon sex, or that restrictive statutory conditions applicable only to pregnant women did
not discriminate against them as women. It is difficult to accept that the inequality to whieh
Steila Bliss was subject was created by nature and therefore there was no discrimination; the
better view, I now venture to think, is that the inequality was created by legislation, more
particularly, the Unemployment Insurance Act, 1971. The capacity to become pregnant is unique
to the female gender As the appellants state in therr factum: "The capac:lty for pregnancy is an
1m1nutab1e ehbt -acteristic, or 1ne1dent of gender and a eentral dlstmgulslnng feature between men
and women. A dlstmctton based on pregnaney is not merely a d1st1ncuon between those who are:

and are not pregnant but also between the gender that has the capae1ty for pregnaney and the |

gender which does not". Drstmctlons based on pregnancy can be nothlng other than drstrnctlons -

based on sex or, at least, strongly, "sex refated". The Safeway plan was no doubt developed, as
‘Brennan J. noted in the General Electric case, at pp. 149-50, "in an earlier era when women

openly were presumed to play a minor and temporaly role in the labor force”.

The decision of this Court in Brossard {Town) v. Quebec (Commission des droits de la personne),

[1988] 2 S.C.R. 279, augured'the dernise of Bliss. Writing for the Court, Eeet_z J.-éaid, atp. 301:
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For present purposes I note simply that the improbable distinction in Bliss between
discrimination based on sex and discrimination based on pregnancy has been called into -
question and, even if it were to stand, the case might not be decided in the same manner today
given this Court's recent recognition of adverse effect discrimination in Ontario Human Rights
Commission and O'Malley v. szpsons Sears Ltd,, [1985] 2 S.C.R. 536.

The approach to interpreting human rights legislation taken in Bliss is inconsistent with that
enunciated by this .Cour“c in a number of decisions since Bliss. I refer, for example, to Om{ario
Human Rights Commik'ssion and O'Mulley v. Simpsons-Sears Ltcf. , SUpra; Caﬁadian National Railway
Co. v. Canada (Canadian Human Rights Commission), [1987] 1 S.C.R. 1114, and Insurance
Corporation of British Columbiav. Heerspink, [1982] 2 S.C.R. 145. La Forest J. summed up the
thrust of these more recent cases in Robichaud v. Canada (Treasury Board), [1987]2 S.C.R. 84,
at pp. 89-90:

The purpose of the Actis set forth in s. 2 as being to extend the laws of Canada -
to give effect to the principle that every individual should have an equal opportunity with other
individuals to live his or her own life without being hindered by discriminatory practices based
on certain prohibited grounds of discrimination, including discrimination on the ground of sex.
As McIntyre J., Speaking for this Court, recently explained in Ontario Human Rights
Commission and O'Malley v. Szmpsons—SearS Ltd;; [1985] 2 S.C.R. 536, the Act must be so
interpreted as to advance the broad policy considerations underlying it. That task should not -
be approached in a niggardly fashmn' but in a manner befitting the special nature of the
legislation, which he described as "not quite constitutlonal" see also'Insurance Corporation
of British Columbia v. Heerspink, [1982] 2 S.C.R. 145, per Lamer I, at pp. 157-58. By this
expression, it is not suggested, of course, that the Act is somehow entrenched but rather that
it incorporates certain basic goals of our society. More recently still, Dickson C.J.,
Canadian National Railway Co. v. Canada (Canadian Human Rights Commz'ssion) (the Action
Travail des Femmes case), [1987] 1 S.C.R. 1114, emphasized that the rights enunciated in the
Act must be given full recognition and effect consistent with the dictates of the Interpretation
Act that statutes must be given such fair, large and liberal interpretation as will best ensure the
~ attainment of their objects.

In the case mentioned earlier, Andrews v. Law Society of British Columbia, Mclntyre J. rejected
a "similarly situated" test in an equality rights challenge under the Canadian Charter of Rights and
Freedoms. Bliss was not a Charter case, noris the case at bar, but the comment of McIntyre J.

* respecting Bliss is of surpassing interest. He stated (at pp. 167-68):
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Thus, mere equality of application to similarly situated groups or individuals does not afford
a realistic test for a violation of equality rights. For, as has been said, a bad law will not be
saved merely because it operates equally upon those to whom it has application. Nor will a
law necessarily be bad because it makes distinctions.

A similarly situated test focussing on the equal application of the law to those
to whom it has application could lead to results akin to those in Bliss v. Attorney General of
Canada,[1979] 1 S.C.R. 183, In Bliss, a pregnant woman was denied unemployment benefits
to which she would have been entitled had she not been pregnant. She claimed that the
Unemployment Insurance Act, 1971 violated the equality guarantees of the Canadian Bill of
Rights because it discriminated against her on the basis of her sex. Her claim was dismissed
by this Court on the grounds that there was no discrimination on the basis of sex, since the
class into which she fell under the Act was that of pregnant persons, and within that class, all
persons are treated equally.

Professor Peter Hogg in Constxz‘uz’zonal Law of Canada (2nd ed 1985), speakmg of the Bliss

case, commented atp. 791;

Ritchie J., who wrote the unanimous opinion of the Court, denied that the discrimination in
the Act was based on sex. He quoted with approval a dictum in the lower court to the effect
that the disadvantaged class was defined by pregnancy rather than by sex, and Ritchie J.
concluded that "any mequahty between the sexes in this area is not created by legislation but
by nature." This part of the reasoning is open-to criticism. Bliss was not claiming the special
maternity benefits, for which a longer period of qualification might well have been justifiable.
She was elamung the regular benefits, to which she would have been entitled if her
employment had been interrupted by 1ayoff illness or any cause other than pregnancy. The
denial of benefits was the resuit of her pregnancy. Since pregnancy is-a condition to which
only women are vulnerable, the denial should have.been characterized as sexual
discrimination, Ttis true that the Act did not discriminate against all women, only pregnant
women, but discrimination against some women should not be treated any d1fferently than
discrimination against all women. : :

I am not persuaded by the argument that diﬁscrimin.ation on the basis of pregnancy cannot
amount fo sex dieerimination because not all women are pregnant at'. any one time. While
pregnancy-based discrimination only affects part of an identifiable group, it does not affect
anyone who is ﬁot a member of the group. Many, if nof most, claims of partial discrimination
fit this pattern. As numerous decisions and authors have médé clear, thjs fact does not make the

impugned distinction any less discriminating.
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David Pannick, Barrister and Fellow of All Souls Co‘llege, Oxford, observed in his work Sex

Discrimination Law (1985), at pp. 147-48; that:

The EAT [Employment Appeals Tribunal] was, however, correct to assume that
the Iess favourable treatment (if any) of the pregnant woman was on the ground of her sex.
‘Because only women can become pregnant, the complainant who is dismissed because she is
pregnant can argue that she would not have been less favourably treated but for her sex. It
requirés a very narrow construction of the statute to exclude less favourable treatment on the
ground of a characteristic unique to one sex. It is quite true that not all women are (or become)
pregnant. But it is important to note that direct discrimination exists not merely where the
defendant applies a criterion that less favourably treats all women. Tt also exists where special,
less favourable, treatment is accorded to a class consisting only of women, albeit not all
women. Suppose an employer announces that it will employ any man with stated
qualifications but only a woman who has those qualifications'and who is over six feet tall.
Albeit not all women are excluded, the einployer has directly discriminated against women
because it has imposed a crlterlon which. less favourably treats a class composed en‘urely of
women.

I would make note also of the article "Sex Discrimination in Canada: Taking Stock at the Start

of a New Decade" (1980), 1 CH.R.R. ¢/7, at ¢/11, by Professor J ames'MaePherson:

In Bliss v. Attorney-General (Canada) provisions of the federal Unemployment Insurance Act
which treated pregnant women more harshly than all other applicants for unemployment
insurahce were held not to constitute sex discrimination. "Any inequality between the sexes
in this area”, wrote Mr. Justice Ritchie for a unanimdus Court, "is not created by legislation’
but by nature :

The argument that can be advanced in support of this conclusion is that the
unemployment insurance legislation treats all women, except pregnant wothen, on an‘equal
footing with men with respect to eligibility for beneﬁts and that the differentiation based on
pregnancy works against women not qua womer, but rather on the basis of a physical
condition. It follows, the argument runs, that the dlfferentlatlon n the 1eg1slat10n 1s between
two classes of women, not betwéen women and men. g .

In my view, this argument is not Vahd The fact that discrimination is only
partial does not convert it into non-discrimination. For example, federal legislation that treated
some, but not all, Indians more harshly than whites would be discriminatory. Equally, an
employer s decision not to hire a particular black solely because of his blackness would run
afoul of provincial human rights legislation even though the employer hired other blacks.:
Legislation or the practice of individuals cannot be saved because they work only a partial
discrimination. The legislation in Bliss works such a partial discrimination. Although most
women are treated equally with men, a certain class, namely those women who are pregnant,
are treated more harshly becaiise they are pregnant. Smce pregnancy is a condition unigue to
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women, the legislation denies these women their equality before the law. By not recognizing

this, and by concluding that differentiation on the basis of pregnancy is not sex-related, the

Supreme Court of Canada has decided not to strike against one of the most long-standing and-
serious obstacles facing women in Canada, namely legislation and employer practices directed

against pregnant women.

Reference might also be made to the judgment of Oppal J. of the Supreme Court of British
Columb1a in Cenrmy Oils (Canada)fnc v. Davies (1988) 22B C.L.R.(2d) 358 dellveled January
28, 1988, in which the following appears, at pp. 364 65: |

[t may be unduly restrictive and somewhat artificial to argue that a distinction
based on a characteristic such as pregnancy, which is shared only by some members of a
group, is not discrimination against the whole group.. It is no answer to say that, since
pregnancy discrimination is not usually applicable to all women, it is not discrimination on the
basis of sex, for discrimination which'is aimed at or has its effect upon some people in a
particular group as opposed to the whole of that group is not any the less discriminatory. This
point was made by a board of inquiry under the former Human Rights Code, R.S.B.C. 1979,
c. 186, in the case of Zarankin v. Johnsione (1984), 5 CH.R.R. D/2274, at p. D/2276, .
wherein the board stated:

. an employer who selects only some of his female employees for sexual
harassment and leaves other female employees alone is discriminating by
reason of sex because the harassment affects only one group adversely

It cannot be said that d1ser1m1nat1011 is not proven unless all members of a particular class are

equally affected. The interpretation of sex discrimination which 1s suggested by the petitioner
is unduly restrictive and probably runs contrary to contemporary societal expectations.

Finally, on this poiﬁt, the respoﬁdent referred to Canada Safeway Ltd. v, Manitoba Food and
Commercial ﬁI}o?fcerS Union, Local 832 [1981]-._2' S.C.R. 180, il‘l‘.Wl‘liCh this Court restored an

' "no beards" rule to be a "reasonable” rule. Safeway

arbitration award Wthh found Safeway
argues that, by analogy, this Court has already found that diserimination' because of pregnancy
is not 'discﬁminetien because_ of sex. Referenee was also made to Manfroba Humﬁim_ Rz‘ghts
Commission v. "Canada Safeway Ltd;, [1985] 1 S.CR. x, in which a panel of this Court dismissed

the Human Rights Commission's applicaﬁon for lez-we'to app-).eal the decision that Safeway's "no

beards" rule was not discrimination because of sex. - The Manitoba Court of Appeal in a
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unanimous decision. stated that the "o beards" rule was "definitely not a matter of sexual
discrimination” ([1985] 1 W.W.R. 479, at p. 480). It is contended that there is an analogy‘
between that case and the present situation; beards are peculiar to men as pregnancy is peculiar
to women; however, not all men grow beards and not all women become pregnant. I do not find
these cases helpful; I cannot find any useful analogy between a company rule denying men the
right to wear beards and an accident and Si(lzknessyinsurance plan which discriminates against
female employees who become pregnant, The attempt to draw an analogy at best trivializes the
procfeétive and socially vital function of women and seeks to clevate the growing of facial hair

to a constitutional right.

1 am also unpersuaded by the respondent's argument that legislative amendments to preclude
pregnancy-based diserimination i the aftermath of Bliss indicaté that the term sex discriminatién
does notinclude pregnancy. One cannot conclude from the fact that some provinces have added
pregnancy as an express proﬁibited ground of discrimination in light of a restrictive definition
of sex, that discrimination oﬁ the basis of sex does not encompass pregnancy-based

discrimination.
X

- Discrimination on the Basis of Family Status

In addition to arguing that discrimination based on pregnancy is sex discrimination, the
appellants allege that it is discrimination by reason of family status. As I have already found
pregnahcy discrimination to violate the prohibition on sex discrimination in the Manitoba Human

Rights Act, it is not necessary to consider this issue and I refrain from doing so at this time.
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Disposition

- ['am of the view that the respondent's accident and sickness plan discriminates on the basis of
sex by excluding compensation for pregnant women during a seventeen-week period. I would
therefore allow these appeals, and set aside the judgment of the Court of Appeal for Manitoba,
with costs of the proceedings before the Manitoba courts and this Court. I would remit the
complaints of the appellants to the adjudicator for determination of the appropriate remedy
pursuant to the Manitoba Human Rights Act.

Appeals allowed with costs.

Solicitor for the appellanis: Tanner Elton, Winnipeg.

Solicitors for the respondent; Aikins, MacAulay & Thorvaldson, Winnipeg.

Solicitor for the intervener. C. Lynn Smith, Vancouver,
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STATUTES OF THE REPUBLIC OF SCUTH AFRICA—-CONSTITUTIONAL Law
_ Constitution of the Republic of South Africa 4ct, :
5. 179 - 181 _ No. 108 of 1996 88, 179-181 ‘

(&) Du—ectors of Public Prosecutions and prosecutors as determined by an Act of
Parliament.

(2) The prosecuting authority has the power to institute criminal proceedings on behalf
of the state, and to carry out any necessary functions incidental to instituting criminal proceed-
ings. ‘ ‘

(3] National legisiation must ensure that the Directors of Public Prosecutions—

{a) are approprxately qualified; and
{b) are responﬂbic for prosecutions in spemﬁc jurisdictions, subject to subsec-
tion (3). .

(4) Natitnal legislation must ensure that the prosecutmg authority exercises its func-
tions w1thout fear, favour or prejudice.
{5) The National Director of Public Prosecutions—

{ry  must determine, with the concurrence of the Cabinet member responsible for the
i administration of justice, and atter consulting ths Directors of Public Prosecu-
tions, prosecution policy, which must be observed in the prosecution process;

()) must issue policy directives which must be observed in the prosecution process;

(¢) may intervene in the prosecuﬁon process when policy directives are not com-
plied with; and

(@) may review a decision fc prosecute or not to prosecuts, after consulting the
relevant Director of Public Prosecutions and after taking representations within
a period specified by the National Director of Public Prosecutions, from the
fellowing:

{I) The accused person.
(i) The complainant.

(iif) Any other person or party whom the National Director considers to be
relevant.

(6) The Cabinet member responsible for the administration of justice must exercise fi-
nal responsibility over the prosecuting authority,

(7) All other matters concerning the prosecuting authority must be determined by na-
tional legislation.

180, Other matters coucernmg administration of ]ustlce —National legzsiatlon may
provide for any matter concerning the administration of justice that is niot dealt with in the
Constitution, including—

(@) fraining programmes for judicial officers;
(&)  procedures for dealing with complaints about judicial officers; and
{e)  the participation of people other than judicial officers in court decisions.

- CHAPTER 9
STATE INSTITUTIONS SUPPORTTNG CONSTITUTIONAL DEMOCRACY

L4
181. Establishment and governing principles—(1) The following state institutions
strengthen constitutional democracy in the Repubhc

(@)  The Public Protector.

{Issue No 32} CE331 (1)
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STATUTES OF THE REPUBLIC OF SCUTH AFRICA-CONSTITUTIONAL LAW
Constitution of the Republic of South Africa, _
s5. 181 ~ 184 - No. 108 of 1996 ss. 181 — 184
(5).  The South African Human Rights Corpmissian.

(¢) The Comunission for the Promotien and Protection of the R_Lghts of Cultural,
Religious and Linguistic Communities.

(d) The Commission for Gender Equality.
() The Auditor-General,

(/' The Electoral Commission,

(2) These instifutions are-independent, and subject only to the Constitution and the
law, and they must be impartial and must exercise their powers and perform their functions
without fear, favour or prejudice.. '

(3} Other organs of state, through legislative and cther measures, must assist and pro-
tect these institutions to ensure the indépendence, impartiality, dignity and cffectlveness of
these institutions, . . :

(4) No person ar orgaz of state may interfere with the functioning of thesc institutions.

‘ (5) These msmtutlons are accountab]c to the Natmnal Assemb]y, and must report on
their activities and the performance of their fu_nct:ons to the Assembly at least once a year.

Public protector

182. Funetions of Public Protector _(1) The Public Protector has the power, as regu-
{ated by national legislation— - :

(@) to investigate any conduct in state affairs, or in the pu‘ohc administration In any
sphere of government, that is alleged or suspected o be improper or to result in
any impropristy or prejudice;

(5)  toreport on that conduct; and

{¢) totake apprt)priafe remedial action,

(2) The Public Protector has the add1t1ona1 powers and funotlons preseribed by natio-
nal legislation,

(3) The Pubhc Protector may not 1nvest1gate court demsmns
(4) The Public Protector must be accessible to all persons and cormunities.

(3) Any report issued by the Public Protector must be open to the publlc unless excep-
tional circumstances, to be: determmed n ierms of nanonal legislation, require that a report be
kept conﬁden‘cml

183. Tenure.—The Public Protector is appomtcd for a non-reriewable period of seven
years. -

Sourh African Human Rights Commission

184, Functions of South African Human Rights Comﬁission.—(l) The South Afri-
can Haman Rights Cormmission must—

(@) promote respect for human rights and a culture of human rights;
(b)  promote the protecticn, devel dprient and attaimment of Iiiman rights; and

(¢) monitor and assess the observance of human rights in the Republic.

(Issus No 33 - Supplementary) 1331(13)
! “
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STATUTES OF THE REPUBLIC OF SOUTE AFRICA—CONSTITUTIONAL LAW
Constitution of the Republic af South Africa,
55, 184 - 186 No. 108 0f 1996 55, 184 — 186

(2) 'The South African [Human Rights Commission Las the powers, as regulated by
national legislation, necessary to perform its functions, including the power—

(@) toinvestigate and to report on the ohservance of hurnan rights; -

(B) to take steps to secure appropriate redress whers human rights have been vio-
lated;

{¢)  to carry out research; and

{d) to educate.

(3) Bach year, the South African Human Rights Commission must require relevant
organs of state to provide the Commission with information on the measures that they have
taken towards the realisation of the rights in the Bill of Rights concerning housing, health care,
food, water, social security, education and the environment.

(4) The South African Human Rights Commissjon kas the additional powers and fune-
tions prescribed by national legisiation. :

Commission for the Promotion and Protection of the Rights of Cultural, Religious and Lin-
guistic Communities

185. Functions of Commission.—{1) The primary objects of the Commission for the
Promotion and Protsction of the Rights of Cultural, Religious and Lingunistic Communities
are—

(a) to promote respect for the rights of cultusal, religious and linguistic communi-
ties;

{(b) to promote and develop peace, friendship, humanity, tolerance and national
unity among caltural, religious and linguistic communities, on the hasis of
equality, non-discrimination and free association; and

{¢) to recommend the establishment or recognition, m accordance with nationat
legislation, of a cultural or other council or councils for a community or com-
munities in South Africa.

(2) The Comunission has the power, as regulated by national legislation, necessary to
achigve its primary objects, including the power to monitor, investigate, research, educate,
lobby, advise and report on issues concerning the rights of cultural, religious and linguistic
commumnities. '

{3) The Commission may report any matter which falls within its powers and functions
to the South African Human Rights Commission for investigation. .

{(4) The Commission has the additional powers and functions prescribed by national
legislation. ‘

186. Cemposition of Commission.—(1) The number of members of the Comimission
for the Promotion and Protection af the Rights of Cultural, Religious angd Linguistic Commu-
nities and their appointment and terms of office must be prescribed by national legislation.

(2) The composition of the Commission must—

(¢}  be broadly representative of the main cultural, religious and linguistic commu-
nities in South Africa; and

{) ' broadly reflect the gender composition of South Africa.

(Tssue No 33 - Supplementary) 1331 {14)
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STATUTES OF THE REPUBLIC OF SOUTH AFRICA-CONSTITUTIONAL LAW
Constitution of the Republic of South Africa Act,
ss. 187 - 190 : No. 108 of 1956 5§, 187 - 190

COMMISSTON FOR GENDER EQUALITY

187. Functions of Commission for Gender Equality.—{1) The Commission for Gen-
der Eguality must promote tespect for gender equality end the protection, development and
attairiment of gender equality.

{2) The Commission for Gender Equality has the power, as regulated by national legis-
lation, necessary to perform its functions, including the power to monitor, investigate, re-
search, educate, lobby, advise and report on issues concerning gender equality,

{(3) The Commission for Gender Equality has the additional powers and functions pre-
scribed by national legislation.

AUDITOR-GENERAL

188, Functions of Auditor-General.—(1) The Auditor-General must audit and 'rep_ort
on the accounts, financial statermenes and financial management of—

{ay  all national and provincial state departments and administrations;
(07 all municipalities; and

(¢) any other institution or accountimg entity required by national or provincial
legislation to be audited by the Auditor-General.

(2) In addition to the duties prescribed in subsection (1), and subject to any legislation,
the Auditor-General may audit and repert on the accounts, financial statements and financial
managemnent of—

{a) any institution funded from the National Revenue Fund or a Provincial Revenue
Fund or by a2 municipality; or

(1) any institution that is authorised in terms of any law to recsive money for a
pukblic purpose.

(3) The Auditor-General must submit audit reports to any legislature that has a direct
 interest In the audit, and to any other authority prescribed by national legisiation. All reports
must be made public. L

(4) The Anditor-General has the additional powérs and functions prescr{bed by na-
tional legislation. .

189, Tenure—The Auditor-General must be appointed for a fixed, non-renewable term
of between five and ten years. '

ELECTORAL COMMISSION

190. Functions of Electoral Commission-—({1) The Electoral Commission must—

{2) manage eiections of national, provincial and municipal legislative bodies in
accerdance with national legislation;

{6}  ensure that those elections are free and fair; and

(¢) declare the results of those elections within a period that rmust be prescribed by
national legisiation and that is as short as reasonably possible.

(1ssue No 32) ' 1331 (15)
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STATUTES OF THE REPUBLIC OF SOUTH AFRICA—CONSTITUTIONAL LAW
Censtitution of'the Republic of South Africa, ,
55,108 - 193 " No. 108571996 55,190 - 193

(2) The Electoral Commission hag the addltlonal powers and fanctlons prescribed by
national !eg1slat10n

191 Composition of Electoral Commission—The Electoral Commission, must be
composed of at least three persons. The number of members and their terms of office must be
prescribed by national legisiation.

Independent Authority fo Regulate Broadeasting

192, Broadcasting Authority—National legislation must establish an independent
authority to regulate broadcasting in the public interest, and to ensure fairness and a diversity
of views broadly representing South Affrican society.

General Provisions

193 Appeintments—(1) The Public Preleotor and the members of any Commission
established by this Chapter must be women nr inen who-—

{a}  are South African citizens;
(6)  are fit and proper persons to hold the particular office; and

{¢)  comply with any other requirements prescribed by national legislation.

{2) The need for a Commission established by this Chapter to reflect broadly the race
and gender composition of South Africa must be considered when members are appointed.

(3) The Auditor-General must be a woman or a man who is a South African citizen
and & fit and proper person to hold that office. Specialised knowledge of, or experience in,
“auditing, state finances and public administration mmst be given due regard in appomtmg the
Auditor-General,

(4} The President, on the recommendation of the Nationai Agsembly, must appoint the
Public Protector, the Auditor-General and the members of-—

(a)  the South African Human Rights Commission;
(b)  tbe Commission for Gender Equality; and

(¢}  the Electoral Commission,

(5) The National Assembly must recommend persons—

(g) nominated by a commitiee of the Assembly proportionally composed of mem-
bers of all parties represented in the Assembly; and

(&)  approved by the Assembly by a resoluticn adopted with a supporting vote—

(i) of at least 50 per cent of the members of the Assembly, if the recommen- -
dation concerns the appomtment of the Public Protector or the Aunditor-
Géneral; or

(if) of a majority of the membefs of the Aésembly, if the recommendation
concerns the appointment of a mermber of 2 Commission.

{6) The invelvement of civil society in the recommendation process may be provided
for as envisaged in section 59 (1) {4).

{Tssue No 33 - Supplemeniary) 1331 (16}
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STATUTES OF THE REPUBLIC OF SOUTH AFRICA-CONSTITUTIONAL LAWw
: Constitution of the Republic of South Africa Act,
ss, 194~ 195 . No. 108 of 1996 ss. 194~ 195

194. Removal from office.—(1) The Public Protector, the Auditor-General or 2 mem-
ber of a Commission established by this Chapter may be removed from office only on—

() the ground of misconduct, incapacity or incompstence;
(b) afinding to that effect by a committee of the National Assembly; and

(¢)  the adoption by the Assembly of a resoluticn cailing for that person’s removal
from office.

(2) A resolution of the National Assembly conceming the removal from offics of—

{¢) the Public Protector or the Auditor-General must be adepted with a supporting
vote of at least two thirds of the membérs of the Assembly; or

(&)  amemberof a Commission must be adopted with a supporting vote of a major-
" ity of the members of the Assembly.

31 1he President—-

() may suspend a person from office at any time after the start of the proceedings
of a cotnmittee of the Natjonal Assembly for the removal of that person; and

{6y mustremovea perécm from office ypon adoption by the Assembly of the reso-
lution calling for that person’s removal,

CHAPTER 10

PUBLIC ADMINISTRATION

195. Basic values and principles governing public administration.—(1) Public ad-
ministration must be governed by the democratic values and principles enshrined in the Consti-
tution, inchiding the following principles:

{@) A high standard of professional ethics must be promoted and maintained,
. (b) Efficient, economic and effective use of résotrees must be promaoted,
{¢)  Public administration must be development-oriented.

{(dy  Services must be provided impartially, fairly, equitably and without bias.

(&) Peoplé’s nesds must be responded to, and the public must be encouraged to
participate in policy-making,

(A Public administration must be accountable,

{g} Transparency must be fostered by providing the public with timely, accessible
and accurate infermation. '

(/) Good human-resource management and career-development practices, to
maximise human potential, must be cultivated.

()  Public administration nwst be broadly representative of the Sounth African
peaple, with emplayment and personnel management practices based on ability,
objectivity, faimess, and the need to redress the imbalances of the past to
achicve broad representation.

{Issue No 32) ‘ 1331 (17}
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Excerpt from the
Convention on the Elimination of All Forms of Discrimination Against Women

Adopted and opened for signature, ratification and accession by
General Assembly resolution 34/180 of 18 December 1979

entry into force 3 September 1981, in accordance with article 27(1)

The States Parties to the present Convention,

Noting that the Charter of the United Nations reaffirms faith in fundamental human rights, in the dignity
~and worth of the human person and in the equal rights of man and women,

Noting that the Universal Declaration of Human Rights affirms the principle of the inadmissibility of
discrimination and proclaims that all human beings are born free and equal in dignity and rights and that
everyone is entitled to all the rights and freedoms set forth therein, without distinction of any kind,
including distinction based on sex,

Recalling that discrimination against women violates the principles of equality of rights and respect for
human dignity, is an obstacle to the participation of women, on equal terms with men, in the political,
sociel, economic and cultural life of their countries, hampers the growth of the prosperity of society and
the family and makes more difficult the full development of the potentialities of women in the service of
their countries and of humanity,

Bearing in mind the great contribution of women to the welfare of the family and to the development of
society, so far not fully recognized, the social significance of maternity and the role of both parents in the
family and in the upbringing of children, and aware that the role of women in procreation should not be a
basis for discrimination but that the upbringing of children requires a sharing of respons1b1hty between
men and women and society as a2 whole,

Aware that a change in the traditional role of men as well as the role of women in society and in the
family is needed to achieve full equality between men and women,

Have agreed on the following:
Article 11

1. States Parties shall take all appropriate measures to eliminate discrimination against women in the
- field of employment in order to ensure, on a basis of equality of men and women, the same rights,
in particular:



f.

The right to Work as an inalienable right of all humnn beings‘

The right to the same employment opportunities, including the application of the same
criteria for sclecnon in matters of employment;

The right to free choice of profession and employment, the right to promotion, job
security and all benefits and conditions of service and the right to receive vocational
training and retraining, including apprenticeships, advanced vocational training and
recurrent trammg,

The right to equal remuneration, incltuding benefits, and to equal treatment in respect of
work of equal value, as well as equality of treatment in the evaluation of the quallty of
work;

The right to social security, particularly in cases of retirement, unemployment, sickness,
invalidity and old age and other incapacity to work, as well as the right to paid leave;

The right to protection of health and to safety in working conditions, including the
safeguarding of the function of reproduction.

2. Inorder to prevent discrimination against women on the grounds of marriage or matermty and to
ensure their effective right to work, States Parties shall take appropriate measures:

a.

b.

d.

To prohibit, subject to the imposition of sanctions, dismissal on the grounds of pregnancy
or of maternity leave and discrimination in dismissals on the basis of marital status;

To introduce maternity leave with pay or with comparable social benefits without loss of
former employment, seniority or social allowances;

To encourage the provision of the necessary supporting social services to enable parents
to combine family obligations with work responsibilities and participation in public life,
in particular through promoting the establishment and development of a network of Chﬂd—
care facilities; _

To provide special protection to women durmg pregnancy in types of work proved to be
harmful to them,

3. Protective legislation relating to matters covered in this article shall be reviewed periodically in |
the light of scientific and technologlcal knowledge and shall be revised, repealed or extended as
NECESSary.

Article 12.

1. States Parties shall take all appropriate measures to eliminate discrimination against womerl in the
- field of health care in order to ensure, on a basis of equality of men and women, access to health
care services, including those related to family planning.

2. Notwithstanding the provisions of paragraph T of this article, States Parties shall ensure to women
appropriate services in connection with pregnancy, confinement and the post-natal period,
granting free services where necessary, as well as adequate nutrition during pregnancy and
lactation,



V. Funding Reproductive Health Care-

Even where law makers recognize the right to terminare an unwanted pregnancy, access to funding for

“abortion care can often be limited or nonexistent, In the United States, government funding for abortion
services remains one of the most controversial aspects of the abortion debate. The Hyde Amendment,
passed by Congress in 1976, limits the use of federal funds to reimburse the cost of abortions under the
Medicaid program. The constitutionaliry of the Hyde Amendment was challenged in Harris . McRae, where
opponents asserted that the Amendment unfairly targets poor women. The US. Supreme Court found that
the limits.the Amendment imposes on governmental funding of abortion services does not impinge on a
woman'’s “liberty” under the due process clause to decide whether to terminate her pregnancy. Thus, the
United States Supreme Court effectively drew a distinction between the “liberty” interest in the choice to
terminate a pregnancy and the provision of government funding to 2 woman seeking to exercise that right.
In comtrast, numerous countries throughout the world view funding for abortion as an essential component
of access to abortion, particularly countries with health care policies that enstire access to medical services for
the poor. "This view is exemplified by cases in Mexico City, Nepal, South Africa, and to some exterr, regimes
in Europe, where funding for abortion has been provided as part of the state-run healthcare system.

In 2007, Mexico City legalized abortion. Included as part of that legislation was a provision for access to
abortion through fourteen of the city’s public hospitals. The Mexican Supreme Court upheld Mexico Ciry’s
law in 2008. Similarly, in 2009, the Supreme Court of Nepal ordered Nepal to set up an abortion fundto
ensure access to abortion. While abortion was legalized in Nepal in 2002, the legislation failed to provide
funding to ensure access to abortion. When the law was challenged for its failure to provide funding, Nepal’s
Supreme Court ordered the Nepalese government to enact a comprehensive abortion law to guarantee
women access to safe and affordable abortion services. The Court’s ruling specifically requires the Nepalese
government to create a fund to cover the cost of abortion for rural and poor women. This fund must include
enough resources to meet the demand for abortion services and to educate the public and health service
providers about the existing abortion law. In that vein, in 1997, South Africa passed the Choice on
Termination of Pregnancy Act. The Act establishes women’s right to abortion and ensures access by
providing abortion care for free at designated state hospitals or clinics. Further, twenty-one countries in
Europe provide abortion services on request and provide funding to ensure that disadvantaged women can
receive access to abortion services, Notable among them are the policies of Denmark, the Netherlands,
Sweden, and Norway, whose broad view of access to abortion includes total or near total coverage of the cost
of an abortion, ’

Collectively, the policies and case law of these couniries provide a useful comparison to the U.S. Supreme
Court’s view In Harris that governments are not responsible for providing financial assistance for abortion
services, Further, they call imto question whether a fundamental right that is provided in theory can be
considered “guaranteed” if access to that right is denied in practice.

O?OQ



