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Statistics

GENERAL
Population
= The total population of Tanzania is approximately 29 million,! of which slightly over half are women.2

= [n 1996, the proportion of the population residing in urban areas was 21%.3 However, the urban growth rate of over 6% per
year is one of the highest in the world, and it is estimated that in the next 15 years “86 percent of the total population growth

[will] occur in urban areas, causing the urban population to nearly double its size’*
= The median age is 15.4 years, with 49% of the population below the age of 15.5
Economy

m In 1993, the World Bank estimated the gross national product (“GNP”) per capita to be U.S.$90, a per capita decrease of
U.S.$210 since 1983.6 From 1980 to 1993, the average annual growth rate of the GNP per capita was 0.1%, while the annual

average rate of inflation was 24.3%.”

m In the late 1980s the average annual growth rate of the gross domestic product (“GDP”’) was 3.8%, a significant recovery from
the early 1980s when the GDP grew at an estimated 1%.8

= [n 1993, agriculture made up 56% of the GDP.? However, this figure does not take into account subsistence farming, where

agricultural output is either not exchanged or not exchanged for money.10
Employment

= About 90% of the able-bodied population is engaged in agriculture, of which 54%!! to 75%!2 are women. Women make up

less than 25% of the total number of workers in paid wage employment.!3

= In 1993, the labor force was estimated to be 13.7 million people, of which 47.2% were women.!4 In 1995 the labor force
participation rate for girls aged 10 to 19 was 46%.15

= The average annual income in Tanzania is U.S.$110.16

WOMEN’S STATUS

» The average life expectancy for women is 53, while for men it is 50.17

= A 1990 survey showed that 90% of women in Tanzania are battered or have experienced violence in some form.18

» According to the Ministry of Community Development, in 1991 there were 1,525 assaults and 497 rapes reported; in 1992
there were 1,541 assaults and 736 rapes reported; and in 1993 there were 2,094 assaults and 721 rapes reported.!?

m As students progress toward higher education, the percentage of women drastically decreases. While in 1992 females made up

about 48% of the primary school population, they only comprised about 18% of the undergraduate university population.20

ADOLESCENTS

m In 1990, there were an estimated 96 girls per 100 boys in primary school; this number significantly declined to 77 girls per 100

boys in secondary school. It is estimated that while 68% of all children attend primary school, only 5% attend secondary school,

with the numbers for girls only slightly lower. 2!

m An estimated 10% of Tanzanian women and girls have undergone FGM, with clitoridectomy reported only among the

Christian Chagga groups near Mt. Kilimanjaro.?2
= The median age at first marriage for women is 17 years,and by the age of 20 years over 95% have been married at least once.?3
MATERNAL HEALTH

= In 1995 the total fertility rate was 5.8 children per woman.24
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= The infant mortality rate is estimated to be between 84.225 and 104.3%6 per 1,000 live births. The under-5 mortality rate for 1993
was 167 deaths per 1,000 live births.2” Malnutrition is the primary cause in more than 50% of deaths of children aged 1-4.28

= The U.N. Population Division estimates that in 1993 17% of all births were to women under 20; 69% of the births were to
women between the ages of 20 and 35.29

» According to hospital records from 1992, which cover about half of all births, maternal mortality is estimated at 200-400 per
100,000 births per year.30 It is estimated that 40% to 60% of all pregnant women are malnourished.3!

= An estimated 40% of deliveries in rural areas and 20% of deliveries in urban areas are attended by traditional birth attendants
or midwives.32

= About 80% of expecting mothers attend antenatal clinics at least once during their pregnancies.33

CONTRACEPTION AND ABORTION

= In 1994, nearly 18% of all women aged 15 to 49 used contraception of any kind. Of these women,26% used the pill, 12% relied

on injections, 14% used condoms with their partners, 9% were sterilized, and 4% used an IUD; traditional methods were used by

36% of women, with 14% of women choosing the calendar rhythm/safe period method.3*

= In a 1983 national study, abortion accounted for an estimated 17% of all maternal deaths. In a 1990 study in one hospital in the

capital of Dar-es-Salaam, 47% of admittances for abortion complications were due to induced abortions.3>
HIV/AIDS AND STDs
= The number of estimated AIDS cases by December 1994 was 250,000. Estimated HIV infection rates based on blood donor

prevalence show that 1 to 1.5 million Tanzanians were infected by 1995.36 Heterosexual intercourse accounts for 80% of the
transmission of HIV.37

= Women are disproportionately at risk for HIV infection. The infection rate is 5.4% for males and 7.0% for females.3® In addi-
tion, the peak infection age for women is from 20 to 24, while for men it is from 25 to 35.3°

= HIV infection among pregnant women ranges from 2.3% in rural areas to more than 30% in urban clinics. About 30% of HIV

infected pregnant women will vertically transmit HIV to their babies who will die in infancy or early childhood.*0
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n 1964, the United Republic of Tanzania (“Tanzania”) was
established pursuant to the union of two countries — Tan-
ganyika and Zanzibar! — that had recently gained indepen-
dence from Britain.2 Tanganyika became independent in
1961; Zanzibar attained independence in 1963.3 The former
nation of Tanganyika that is now a part of Tanzania is here-
inafter referred to as Mainland Tanzania; the Island of Zanzibar
is referred to as Zanzibar. In 1965, an interim Constitution was
established for Tanzania. On April 25, 1977, the permanent
Constitution of Tanzania (the “Constitution”) came into
effect.# Although Mainland Tanzania and Zanzibar are united
as one nation, each maintains separate executive, legislative, and
judicial institutions. As will be explained below, the Constitu-
tion specifies the laws that are applicable to both regions. It is
noteworthy that the health and population policies of the
country apply to both Mainland Tanzania and Zanzibar.
The total population of Tanzania is estimated to be
29,058,470.6 Women make up 51% of the population.” Approx-
imately 45% of the population is Christian; another 35% are
Muslim and located primarily in Zanzibar; and 20% adhere to
traditional beliefs.3 Tanzania has approximately 120 ethnic
groups. Although many languages are spoken in Tanzania, the

principal and official languages are Swahili and English.”

1 Setting the Stage:
The Legal and Political

To understand the various laws and policies affecting women’s
reproductive rights in Tanzania, it is necessary to consider the
legal and political systems of the country. Without this back-
ground, it is difficult to determine the manner in which laws
and policies are enacted, interpreted, modified, and chal-
lenged. The passage and enforcement of law often involves
specific formal procedures. Policy enactments, however, are

not subject to such a process.

A.THE STRUCTURE OF GOVERNMENT

From 1977 until 1992, Tanzania was a one-party state in
which all political and governmental activity in the country
was carried out, directed, and supervised by one party — the
Chama Cha Mapinduzi (“CCM”).10 In 1990, the CCM
reconsidered its one-party policy, and in 1991 President
Mwinyi appointed a 22-member commission to study the
feasibility of introducing a multiparty system in Tanzania and
its possible impact on the “unity, peace and concord amongst
all Tanzanians regardless of tribe, creed, race or gender.”!! In
the midst of the debate regarding the impact of a multiparty

system, the CCM loosened its monopoly over the exercise of

state power. In 1992, this commission recommended the
introduction of multiparty politics; this view was affirmed by
the National Executive Committee of the CCM. 12 Hence, in
1992 an amendment was made to the Constitution permit-
ting multiple-party politics.

Although Tanzania has several features of a federal state, it
does not follow a complete federal model. The country is
divided into 25 regions, of which five are on the islands of
Zanzibar and Pemba. Most regions are further divided into
four or five districts. But Mainland Tanzania and Zanzibar
have separate legislative, executive, and judicial institutions;
however, there are certain specified “union” institutions that
exercise jurisdiction over matters relating to both Mainland
Tanzania and Zanzibar. Union matters are defined under the
first addendum to the Constitution to include, inter alia: for-
eign affairs; defense and security; police; authority on matters
related to a state of emergency; citizenship; immigration; loans
and international business; all matters related to coins and
money for the purpose of all legal payments; banks and all
activities of the banks; foreign currency and the administra-
tion of the Department of Customs; communications; higher
education; and some issues related to natural resources.

The highest executive function in the nation lies with the
president of the United Republic of Tanzania. The president
is the head of state, head of government, and commander-
in-chief of the armed forces.!3 The president selects a prime
minister, who has the responsibility of “controlling, and
supervising the day to day functions of all matters and activi-
ties of the Union Republic.”!% The person chosen to be
prime minister is also to serve as one of the two vice-presi-
dents called for in the Constitution.!5 The head of the gov-
ernment of Zanzibar acts in a dual capacity as both president
of Zanzibar and as the other vice-president of the United
Republic of Tanzania.!® Each one of the vice-presidents is
“chief assistant” to the president on all “Union matters.” 17

The two primary legislative bodies in Tanzania are the Par-
liament of Tanzania, situated in Mainland Tanzania, and the
Council of Representatives located in Zanzibar.!8 The
responsibilities of the Parliament include legislating on
“Union matters” of Tanzania and on all matters relating to
Mainland Tanzania.!® The Council of R epresentatives, on the
other hand, legislates for Zanzibar on ‘“non-Union” matters.20
As a result of the 1992 constitutional changes, women must
occupy 37 seats in Parliament, which has a membership of
275 members.2!

Courts both create and interpret laws. The judicial system
can have a significant impact on legislation, including that
affecting reproductive rights, because it is able to enforce law

and deal with complaints from individuals challenging the
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constitutionality of specific laws. The present Tanzanian court
system, established in 1963 by the Magistrates Courts Act,22
ended a dual system of courts (previously one system admin-
istered common law and the other customary law), and cre-
ated a hierarchy of courts. There are lower courts (referred to
as Primary Courts) in each of the 25 administrative regions.?3
Primary Courts have jurisdiction in all procedures of a civil
nature: where the law applicable is customary and Islamic law
(except in matter relating to the Land Registration Ordi-
nance) for the recovery of civil debts (with a monetary restric-
tion); for the recovery of debts arising out of a contract; in all
matrimonial proceedings related to civil and Christian mar-
riages; and in all other proceedings in which jurisdiction is
granted to primary courts by the Magistrates’ Court Act or
any other law.24 The second level of courts are the District
Courts, followed by the Resident Magistrates Court and the
High Court. The Court of Appeal is the supreme court of
Tanzania. The chief justice of the Court of Appeal is the head
of the judiciary. Zanzibar also has a High Court. The chief
justice of the High Court of Zanzibar is the head of the judi-
ciary of Zanzibar.

B.SOURCES OF LAW

Domestic Sources of Law
Laws that affect women’s legal status — including their repro-
ductive rights — derive from a variety of sources. These
sources are: the Constitution of Tanzania, which declares itself
the supreme law of the land; 25 written laws, which are based
on English legislation from the last half of the nineteenth cen-
tury;a number of codes and acts developed by British drafters
and legislators for India that were revised by local Tanganyikan
legislators to conform to local needs; numerous customary
laws; and Islamic law.26

Article 9(1)(g) of the Constitution states that the authori-
ty of the state must ensure that “the Government and all its
instruments of the people offer equal opportunities for all cit-
izens, men and women, regardless of color, tribe, religion, or
creed.” Furthermore, the Bill of Rights also prohibits dis-
crimination; however, it fails to list gender as one of the
grounds of unacceptable discrimination.2” All rights and free-
doms guaranteed by the Bill of Rights are subject to restric-
tions on the grounds of “interests of the public,”28 as well as
“to ensure that justice and freedom of others™? and the
“interests of the nation.”30 Violation of these rights and
freedoms are not illegal during an emergency or in ordinary
times when the security of the nation is in danger.3!

Customary law is eftective primarily in the realm of per-
sonal relations. Although Tanzania has about 120 ethnic

groups, each with its own laws and customs, an attempt was

made through the passage of the Local Customary Laws Dec-
laration Order No. 4 to codify customary laws to bring some
unity and predictability to existing laws. This declaration
attempts to eliminate outdated customs in a number of fam-
ily matters, including succession, payment of bridewealth,
divorce, child custody, and maintenance. It is estimated that
this law applies to approximately 80% of all communities in
Tanzania.32

International Sources of Law

A number of international human rights treaties recognize
and promote specific reproductive rights. Because interna-
tional instruments are legally binding, they create an obliga-
tion on the part of the government to undertake numerous
actions, including those at national levels. The government of
Tanzania has ratified various human rights instruments,
including: the International Covenant on Civil and Political
Rights; the International Covenant on Economic, Social and
Cultural Rights; the International Convention on the Elimi-
nation of All Forms of Racial Discrimination; the Conven-
tion on the Elimination of All Forms of Discrimination
Against Women; the Convention on the Rights of the Child;
and the African Charter on Human and People’s Rights.33

ir. Examining Reproduc-

Issues of reproductive health and rights are dealt with in Tan-
zania within the context of its health and population policies,
which apply to both Mainland Tanzania and Zanzibar. Thus,
an understanding of reproductive rights in Tanzania must be

based on an examination of those policies.

A.HEALTH LAWS AND POLICIES

Objectives of the Health Policy

In 1990, the Ministry of Health (“MOH”) released a Nation-
al Health Policy3* (the “Health Policy”), which aims at
“improving the health status of all people wherever they are,
in urban and rural areas, by reducing morbidity and mortali-
ty and raising life expectancy”’3> The policy defines good
health as physical, mental, and social well-being.3¢ The over-
all objective of the Health Policy is to improve the health and
well-being of all Tanzanians, with a focus on those who are
most at risk, and to encourage the health system to be more
responsive to the needs of people.3” The specific objectives
of this health policy include: reducing infant and maternal
morbidity and mortality; increasing life expectancy through
the provision of “adequate and equitable maternal and
child health services”; “promotion of adequate nutrition, con-

trol of communicable diseases and treatment of common
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conditions”’; ensuring that health services are accessible to all;
and sensitizing the community to common preventable
health problems and improving the capabilities at all levels of
society to assess and analyze problems and to “design appro-
priate action through genuine community involvement.” 38

The provision of Primary Health Care (“PHC”) services
is a primary strategy for realizing the government’s Health
Policy.3? The Health Policy also sets forth basic requirements
for PHC services, including community involvement, coop-
eration with other sectors,and decentralization of regions and
districts.*0 The Health Policy identifies maternal and child
health, including family planning, as being a necessary ele-
ment of PHC services.*!

Infrastructure of Health Services

Between 1972 and 1987, the government of Tanzania
established a comprehensive health infrastructure system*2
such that,in 1987, approximately 70% of the population lived
within five kilometers of a health facility.*3 Health care facil-
ities within this system include village health services, dispen-
sary services, health center services, district hospitals, regional
hospitals, and referral/consultant hospitals.#* This system is
currently comprised of 152 hospitals, 250 health centers, and
over 2,600 dispensaries.*> The village health service is the
“lowest level of Health Care delivery in the country”’# The
Health Policy calls for the establishment of a village health
post in all villages by the year 2000.47 A village health service
center is only required to have an office for storage of medi-
cines and equipment.*8 They are not located in permanent
buildings; instead, village health service centers provide essen-
tially preventive services that can be offered in the homes of
individuals.*® Two village health workers are required for each
village, one of them to deal with maternal-child problems and
the other with environmental sanitation.>”

The dispensary services center is the second level of health
services.>! The long-term objective of the Health Policy is to
have one dispensary for each village,>2 and for each dispensary
to cater to 6,000 to 10,000 people and supervise all the village
health posts in its ward.53 Bach dispensary is to have facilities
for out-patients, a maternity room with at least two beds,
bathrooms for women and men, and rooms for the dispensary
staff.># Each health center, the next level of health care, is
expected to cater to 50,000 people, approximately the popu-
lation of one administrative division.>> The services offered by
the health centers are similar to those offered by the dispen-
sary, except that the health centers offer more specialized ser-
vices>© and serve as supervisors of the dispensaries.>’

Hospitals are expected to provide the highest levels of
health care. The Health Policy calls for each district to have a
district hospital,>® which, on average, has between 60 and 150

beds.>” For those districts that do not have such hospitals, the
government is to negotiate with religious organizations to
designate voluntary hospitals as district hospitals.®0 The next
level of hospital care is provided for at the regional hospitals.
These hospitals are to have specialists in various fields, and
offer additional services not provided at district hospitals,®! as
well as to have on average between 200 and 400 beds.62There
is one regional hospital in each of Tanzania’s 25 regions.®3
The highest level of hospital service in the country is provid-
ed by the referral/consultant hospitals.®* These hospitals are
supposed to be equipped with sophisticated modern medical
equipment in order to handle cases that are now referred
abroad.> Each referral hospital is to have between 400 and
600 beds. In 1990, they had between 423 and 1,423 beds.00 As
of 1990, there were four referral hospitals in Tanzania.’ The
Health Policy aims to establish six such referral hospitals.68

The MOH oversees the delivery of health care at the
national level.®° To decentralize health care, the policy at the
regional and district levels will be supervised by the regional
and district authorities according to guidelines issued by the
MOH.70The policy further provides that implementation of
the policy will be coordinated by the MOH in conjunction
with the ministries responsible for water, agriculture, and edu-
cation, non-governmental organizations (“NGQOs”), interna-
tional organizations, political parties, and the private sector.”!

Cost of Health Services

Tanzania has a comprehensive health coverage system in
which services are available free of charge.”> The only excep-
tions are for patients in special or private wards at referral and
regional hospitals, for dental appointments, and for travel-
related immunization.”® Health services are financed by the
government in two ways.”4 First, the MOH provides funds to
the referral hospitals, medical schools,”> “parastatals” such as
the Muhimbili Medical Centre and the National Institute for
Medical Research,”¢ and hospitals that belong to religious
organizations.”” Second, the prime minister office provides
funds to administer the regional and district hospitals.”® Sim-
ilarly, the government gives subsidies to the local councils for
the salaries of personnel at the health centers and dispen-
saries.”? Local governments are responsible for running the
dispensaries and health centers in the rural areas,80 and obtain
their funds from government subsidies and local taxes.!

Regulation of Health Providers

Who is legally permitted to provide what type of care? Are
there meaningful guarantees of quality control? Because the
Tanzanian government regulates these issues, reviewing such
laws is important. Health professionals in Tanzania are regu-
lated by three statutes: the Medical Practitioners and Dentists
Ordinance8? (the “Medical Practitioners Ordinance”); the
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Nurses and Midwives R egistration Ordinance 33 (the “Nurs-
es Ordinance™); and the Pharmacy and Poisons Ordinance 84
(the “Pharmacy Ordinance”).

The Medical Practitioners Ordinance provides for the
establishment of a medical board called the Tanganyika Med-
ical Council (the “Medical Council”). The Medical Practi-
tioners Ordinance requires all medical practitioners to be
registered. A medical practitioner is defined in the ordinance
as “any person professing to practise medicine or surgery, or
holding himself out as ready and willing to give medical or
surgical treatment to patients for gain.”85 A dentist is defined
as“any person professing to practise dentistry or holding him-
self out as ready and willing to give dental treatment to
patients for gain.’30 A person is entitled to register under the
Medical Practitioners Ordinance if he or she is the holder of
a diploma that is recognized for the “time being” by the
Council as furnishing a sufficient guarantee of the possession
of the requisite knowledge and skill for the efficient practice
of medicine, surgery, or midwifery, and if he or she has com-
piled the additional requirements relating to the acquisition of
practical experience in medicine, surgery, midwifery, or in any
one or more such disciplines as the Minister of Health may by
rule prescribe.87 If an unregistered person provides medical
treatment or holds himself or herself out as a medical practi-
tioner, that person is guilty of an offense and will be liable
upon conviction to a fine not exceeding S 10,000 (U.S.$17)88
or to imprisonment for a term not exceeding five years, or
both.8? The Medical Practitioners Ordinance also states that
nothing in the ordinance is to be construed as prohibiting or
preventing the “bona fide practice of systems of therapeutics”
according to “native methods” by persons recognized by the
community to which they belong, as long as such practice is
not or is not likely to be dangerous to life.?0

The other general functions of the Medical Council are to
carry out the provisions of the Medical Practitioners Ordi-
nance. In particular, the Medical Council maintains the regis-
ter of medical practitioners and dentists; publishes in the
official gazette the name, address, and registered qualifications
of each medical practitioner and dentist duly registered; cau-
tions, censures, or orders the suspension from practice, or
directs the erasure from the register of the name of any med-
ical practitioner or dentist convicted of any felony or misde-
meanor, or who after due inquiry by the Medical Council is
deemed to have been guilty of “infamous conduct” in any
professional respect; decides which medical diplomas and
which diplomas in dentistry may be recognized as furnishing
a sufficient guarantee that the holder possesses the requisite
knowledge and skill for medical practice; and approves hospi-

tals or other institutions and posts therein for the purpose of

enabling persons provisionally registered under the Medical
Practitioners Ordinance to obtain the experience necessary to
enable them to register.?!

The Nurses Ordinance establishes the Nurses and Mid-
wives Council (the “Nurses Council”),”2 which undertakes
functions similar to the Medical Council. The activities of the
Nurses Council include: keeping and maintaining a register of
nurses and midwives; prescribing and regulating syllabi of
instruction and courses of training for nurses and midwives;
prescribing and conducting examinations for nurses and mid-
wives; and cautioning, censuring, ordering the suspension
from practice, or the removal from the register the name of
any registered nurse or registered midwife for malpractice,
negligence, or misconduct; deciding upon the termination of
any period of suspension; and the restoration to the register of
any name removed.?3 To be entitled to register under the
Nurses Ordinance, a person must fulfill one of four require-
ments, all of which seek to ascertain that a person has been
trained as a nurse.?* The requirements for midwives are
almost the same.?> Any person who is not a registered nurse
or midwife, or has been suspended from practice, who habit-
ually or for gain practices as a nurse or attends women in
childbirth, shall be guilty of an oftense and shall be liable upon
conviction to a fine not exceeding S 1,000 (U.S.$1.70).9

Pharmacists are regulated by the Pharmacy and Poisons
Ordinance, which makes provisions for the establishment of a
Pharmacy and Poisons Board (the “Pharmacy Board™),%7 and
for the appointment of a registrar with the responsibility of
keeping a register of pharmacists.”® All persons who satisfy
the requirements set forth in the Pharmacy Ordinance are
entitled to registration.%? It is a criminal offense for any per-
son who is not registered to carry on the business of a phar-
macist or, in the course of business, to prepare or dispense a
drug, except under the immediate supervision of a pharma-
cist. 100 There are two exceptions to this rule. First, it is lawful
for qualified medical practitioners, dentists, and veterinary
surgeons to supply medicine in the course of medical, dental,
or animal treatment, respectively. Second, persons who are not
registered as pharmacists may sell “non-poisonous” drugs,
provided that they are sold in their original condition as
received by the seller.!91 The Pharmacy Ordinance does not
define “non-poisonous,” but it calls for the Pharmacy Board
to create a list of substances that are to be treated as poisons for
the purpose of the ordinance.!02

Patients’ Rights

Some laws also seek to ensure quality health services by
protecting the rights of patients. Tanzanian law requires med-
ical practitioners to render treatment with “reasonable care”

and skill and with the informed consent of the person under-
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going the procedure.!93 The Penal Code provides that a per-
son is not criminally liable for performing, in good faith and
with reasonable care and skill, a surgical operation upon any
person for his or her benefit if the performance of the opera-
tion is reasonable, having regard to the patient’s state at the
time and to all circumstances of the case.104 In addition, Sec-
tion 233(e) of the Penal Code provides that any person who,
“in a manner so rash or negligent as to endanger human life
or to be likely to cause harm to any other person,” renders
medical or surgical treatment to any person whom he or she

has undertaken to treat, is guilty of a misdemeanor.

B. POPULATION AND FAMILY PLANNING

The Population and Family Planning Policy
Tanzania’s population policy provides the framework within
which its family planning services are provided. The main
goal of the National Population Policy (the “Population Pol-
icy™),105 adopted in 1992, is “to extend the horizon of the
country’s development plans whose principal objective is to
move Tanzanians away from poverty and extend their horizon
of standard of living”’106 The policy sets forth as its primary
concerns safeguarding, as much as possible, the satisfaction of
the basic needs of “vulnerable groups” in the population, and
developing human resources for current and future national
socioeconomic progress.'97 The Population Policy sets forth
the following objectives:

» improving the demographic knowledge database

(i.e.,data collection, processing, analysis, and projections

and research on population and development);

» enhancing the desire of leaders and the public at large

to be aware of various problems related to population

and development;

m establishing information, education, and communi-

cation (“IEC”) systems, which, among other things,

will encourage the provision and use of services related

to family planning and responsible parenthood, such as

directing a significant part of family planning programs

to include men so that eventually couples are able to

decide and plan the size of their family;

» making family planning means and services easily

accessible, so as to reduce maternal and child mortality;

» preparing young people, before marriage, to become

responsible parents through proper upbringing and the

provision of family life education;

» educating the public on the benefits of women mar-

rying and bearing children after the age of 18 years;and

= improving the status of women in society by review-

ing existing laws in areas where their rights and those of

children are undermined.108

Other goals of the Population Policy include: providing
women with adequate education and appropriate technolo-
gy to lessen their daily workload and assuring them equal
opportunity; developing the labor force and emphasizing its
proper use by reviewing the existing employment policies;
preparing and implementing coordinated development plans
to reduce the rate of rural to urban migration;and preventing
further degradation of the environment.!0? The Population
Policy makes specific reference to the role of women in the
implementation of development programs.!10 Activities
include increasing employment opportunities for women at
all levels, reviewing and amending laws — especially those
relating to marriage, family, property, and employment — that
inherently discriminate on the basis of gender, raising the
minimum age of marriage for girls to 18 years, promoting
women’s education at the post-primary level, and increasing
the number of women in decision-making positions.!!!

To attain its goals, the Population Policy sets forth the
roles of different agencies in the implementation of the inte-
grated maternal and child health/family planning programs
(“MCH/FP”). All agencies are to be involved in strengthen-
ing the capacity to deliver maternal and child health services
through appropriate training of personnel, upgrading and
equipping health facilities for the delivery of MCH/FP ser-
vices, utilizing IEC programs to promote various family plan-
ning methods, and establishing an MCH/FP service statistics
system for monitoring and evaluation purposes. Other issues
that the program will focus on are: taking appropriate mea-
sures in the spheres of law, education, and social services to
protect and promote the goals of the MCH/FP program;
encouraging and assisting NGOs to continue with their con-
tribution in this area; and reducing the incidence of pregnan-
cies of women below the age of 18 years and over the age of
35 years, as well as reducing the number of pregnancies at
intervals of less than two years.112

Implementing Agencies

The Population Policy states that the implementation of
the MCH/FP program will be carried out by the MOH, the
Tanzania Food and Nutrition Center, and the Attorney Gen-
eral’s office.!13 The Women in Development program is to be
carried out by numerous agencies, which include: the Plan-
ning Commission; the Zanzibar Planning Commission; the
Ministry responsible for Education and Culture; the Institute
of Adult Education; and the Ministry responsible for Com-
munity Development, Women’s Affairs, and Children.114

Government Delivery of Family Planning Services

In 1994, the MOH published the National Policy Guide-
lines and Standards for Family Planning Services Delivery

and Training (the “Family Planning Guidelines”).115 These
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guidelines reiterate the government’s commitment to family
planning, as well as to providing comprehensive health ser-
vices equitably to all citizens.!16 They also set forth the eligi-
bility requirements for government family planning services.
The Family Planning Guidelines state that “[a]ll males and
females of reproductive age, including adolescents irrespec-
tive of their parity and marital status, shall have the right of
access to family planning information, education and ser-
vices”117 Furthermore, it provides that any woman or man
shall be provided with a family planning method of her or his
choice after appropriate and adequate counseling without
requiring the consent of a spouse.118 The guidelines also state
that family planning services are to be provided through gov-
ernment, non-government, and private health facilities, such
as Maternal and Child Health (“MCH”) clinics, family plan-
ning clinics, and community based programs.!1?

The Family Planning Guidelines set forth standards
for family planning services. This policy addresses issues
of counseling and screening of clients, instructions and fol-
low-up schedules for contraceptive use, family planning
methods to be provided at various delivery points, and eligi-
bility by type of method. IEC materials are to be available
at each site!20 for the following contraceptive methods:
“hormonal method” (oral contraceptives, injectables, and
implants);12! intrauterine devices (“IUDs”);122 “voluntary
surgical contraception” (tubal ligations!?3 and vasec-
tomies!24);“barrier methods” (condoms and diaphragms);!25
lactational amenorrhoea method;!26 and natural family plan-

ning methods.127

C. CONTRACEPTION

The current contraceptive prevalence rate in Tanzania is
estimated to be below 10% among women aged 15 to 49.128
In 1990-91, the most prevalent contraceptives were pills
(49.6%), female sterilization (26.3%), condoms (13.4%),
IUDs (5.9%), injections (4.4%), diaphragms (0.2%), and male
sterilization (0.2%).129

Legal Status of Contraceptives

Only contraceptive products registered and approved
by the MOH are made available for use.139The Family Plan-
ning Guidelines indicate that the MOH is to ensure the
availability and accessibility of a wide range of family planning
methods to facilitate wider choice for the user. Further-
more, the methods available should include those that offer
temporary, long-term, and permanent contraception.!31

Regulation of Information on Contraception

There are no laws that explicitly regulate information on

contraception in Tanzania.

D. ABORTION

Legal Status of Abortion
Tanzanian law severely restricts women’s ability to obtain
abortions. The only circumstance under which an abortion is
legal is when it is necessary to preserve a woman’s life. Tanza-
nia’s criminal law punishes both the pregnant woman as well
as any other individual who may assist her in the termination
of her pregnancy. A pregnant woman “who with intent to
procure her own miscarriage unlawfully administers to herself
any poison or other noxious thing, or uses any force of any
kind, or uses any other means whatsoever” is guilty of a
felony.132 Similarly, “[a]ny person who, with intent to procure
miscarriage of a woman, whether she is or is not with child,
unlawfully administers to her or causes her to take any poison
or other noxious thing, or uses any force of any kind, or uses
any other means” is guilty of a felony.!33 Furthermore, any
person who unlawfully supplies “any thing whatsoever,
knowing that it is intended to be unlawfully used to procure
the miscarriage of a woman,” is guilty of a felony.134

The Penal Code provides for limited circumstances in
which a pregnancy may be lawfully terminated. Section 230
of the Penal Code states that a “person is not criminally
responsible for performing in good faith and with reasonable
care and skill a surgical procedure upon...an unborn child for
the preservation of the mother’ life, if the performance of the
operation is reasonable, having regard to the patient’s state at
the time, and to all circumstances of the case.”

Regquirements for Obtaining Legal Abortion

An abortion is only legal if it is performed to preserve the
life of the mother.This law, however, is subject to “reasonable”
interpretation.!3> In Rev v. Baurul,13¢ a 14-year-old girl was
pregnant as a result of a rape, and the surgeon performed an
abortion on the grounds that allowing the infant to be born
would be seriously detrimental to the girl’s health.The court
acquitted the surgeon of the criminal charge of having caused
a termination of pregnancy.!37

Penalties

A woman convicted pursuant to Section 151 of the Penal
Code of using any means to “procure her own miscarriage” is
liable to imprisonment for seven years. Any person who con-
travenes Section 150 of the Penal Code by using “any means”
with the intent to unlawfully “procure the miscarriage” of a
woman is liable to imprisonment for 14 years. Furthermore, a
person convicted of unlawfully supplying “anything whatso-
ever, knowing that it is intended to be unlawfully used to pro-
cure the miscarriage of a woman,” may be sentenced to three
years of imprisonment pursuant to Section 152 of the Penal
Code. All these penalties apply irrespective of whether or not

the woman was in fact pregnant.
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Regulation on Abortion Information

Section 38 of the Pharmacy Ordinance makes it an offense
for any person to take part in the publication of any adver-
tisement referring to any drug, appliance, or article in terms
that are calculated to lead to the use of the drug, appliance,
or article for “procuring the miscarriage of women.’138
However, such advertisement may legally appear in a publi-
cation of a technical character intended for circulation among:
medical practitioners, dentists, and veterinary surgeons or
students of these professions; pharmacists or student phar-
macists and authorized sellers of “poisons”; or persons “carry-
ing on a business which includes the sale or supply of surgical

appliances.’139

E. STERILIZATION

‘Women and men are eligible for sterilization if they have
attained their desired family size.!*) “Any woman or man
shall be provided with a family planning method of her/his
choice after appropriate and adequate counseling without
requiring the consent of the spouse.”141 A number of tests are
required prior to the performance of a female sterilization. 142
No special tests are required for vasectomies.!43 According to
the Family Planning Guidelines, sterilization need not be
available at dispensaries.144 Sterilizations are to be available
at health centers so long as the health provider is properly
trained and the facility has the required equipment and sup-

plies. 14> Hospitals are to offer sterilization. 146

F. FEMALE GENITAL MUTILATION/
FEMALE CIRCUMCISION

Female genital mutilation (“FGM”) — also referred to as
female circumcision — is practiced by communities in sever-
al regions of Tanzania and by Somali immigrants.!47 It is esti-
mated that 10% of Tanzanian women undergo FGM.148
Although there is no law that specifically mentions FGM, in
1990 a National Committee on Traditional Practices was cre-
ated to work toward creating awareness about FGM and
improving the status of women in general.!4? For further dis-
cussion regarding FGM and adolescents, see section on ado-

lescents below.

G. HIV/AIDS AND SEXUALLY TRANSMITTED
DISEASES

Examining HIV/AIDS issues within the reproductive health
framework is essential insofar as the two are interrelated from
both a medical and public health standpoint. Hence, a full eval-
uation of laws and policies affecting reproductive rights in
Tanzania must examine HIV/AIDS and sexually transmitted
diseases (“STDs”). In December of 1994 the total num-

ber of estimated AIDS cases in Tanzania was approximately

250,000.159 Estimates based on blood donors indicate that, by
1995, about 1 to 1.5 million Tanzanians may have been infect-
ed with HIV.15! In 1995, the MOH estimated that if current
trends continue, the number of people infected with HIV
might rise to 2.4 million by the year 2000.152

Laws Affecting HIV/AIDS and STDs

Although there are no laws that specifically address
HIV/AIDS or STDs, the Penal Code contains a provision
that could be used to penalize the behavior of people who are
infected with HIV/AIDS. Section 179 of the Penal Code
makes it an offense for any person to unlawfully or negligent-
ly undertake any act that is, and that the person knows or has
reason to believe to be, likely to spread the infection of any
disease “dangerous to life.” 153

Policies Affecting Prevention and Treatment of HIV/AIDS
and STDs

In September 1995, the MOH released a National Policy
on HIV/AIDS and STDs (the “National AIDS Policy”).The
National AIDS Control Programme was charged with the
control and prevention of HIV/AIDS and STD:s in the coun-
try.154 The overall goal of the policy is to “mobilize and
sensitize the community to become actively involved in pre-
venting further transmission of HIV and to cope with the
social and economic consequences of AIDS.”155 The specific
objectives of the National AIDS Policy are:

= increasing the community’s awareness of HIV/AIDS

and its consequences;

= preventing further transmission of HIV/AIDS through

use of preventive measures such as safer sex, testing, and

counseling;

= providing infected persons and those who care for

them with appropriate support through the existing

health care system and home-based care;

m safeguarding the rights and interests of infected per-

sons by preventing discrimination in employment,

housing, treatment, education, and other social services;

» safeguarding the rights of the community as a whole

against infection with HIV/AIDS and STDs;

m supporting and promoting activities geared to

strengthening national efforts toward control and pre-

vention of HIV/AIDS and STDs; and

» creating a national institutional framework that will

coordinate the mobilization of financial, human, and

material resources for AIDS prevention and control.136
The national strategy for AIDS control and prevention focus-
es on the following areas: education and information; preven-
tion; treatment, care and counseling; access and participation
(i.e. maintaining quality of life for infected persons by pre-

venting discrimination); and research.
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The National AIDS Policy also sets forth policies for HIV
testing. 137 Individuals requesting HIV testing in voluntary
counseling and testing sites may be required to pay for the full
or part of the cost of counseling and testing. However, the
cost of HIV testing in hospitals and other treatment centers
for sick patients will depend on the policy of the facility.!58
Testing is not to be mandatory for any marriage, or for trav-
elers or migrants into or out of the country.15?

The National Policy addresses the issue of care for people
with HIV/AIDS and STDs.100The stated goal is ““to provide
optimal humane and supportive care for the patients and their
dependants.” 161 This care is to preserve confidentiality, avoid
discrimination, and allow a patient to live as normal and pro-
ductive a life as possible.162 Addressed under the section on
care for people with HIV/AIDS and STDs are the issues of:
institutional care; management of STDs (including that pro-
vision shall be made for STD patients to have free treatment);
community-based support services; protection of health care
workers; and the plight of widows and orphans due to
AIDS.163 Prevention of sexual transmission, as well as preven-
tion of transmission through blood transfusion, invasive skin
piercing, and prenatal transmission are also dealt with in the
National AIDS Policy.104 In addition, the policy states that
HIV testing shall not be allowed as a pre-employment condi-
tion165 and that HIV infection shall not be a cause for termi-
nation of employment.166

The National AIDS Policy also sets forth the rights of per-
sons with HIV and AIDS. “Persons with HIV infection with
or without AIDS shall be guaranteed all basic rights, such as
the right to protection of privacy, to employment, to educa-
tion in schools, to have use of public transport and hous-
ing 167 Furthermore, “persons receiving advice, counseling,
and treatment for AIDS will be assured of the same rights to
privacy and confidentiality as persons receiving treatment for
any other disease.”168 HIV-infected persons shall also have,
according to the policy, the right to insurance.!09 However,
the policy stresses the importance of confidentiality in testing,
as well as the need for pre- and post-test counseling.170 The
policy also calls for the punishment of HIV-infected individ-
uals “aware of their being infected who indulge in unprotect-
ed sex with other(s) thus putting their partners at risk of HIV
infection (without their partners [sic] informed consent) 171
In addition, the policy encourages the criminalization of the
willful spread of HIV/AIDS and STDs.172

Finally, the National AIDS Policy focuses on issues of
gender.173 The policy calls for the community to be educat-
ed on the consequences of multiple partners and high-risk
sexual behavior. Specifically, it calls for women of all ages to be

“provided with basic education about their own bodies and

about human sexuality, as well as specific information
about HIV/AIDS/STDs.”174 STD services are to be made
accessible to women through the MCH/FP clinics,and HIV-
transmission protective devices for women are to be promot-
ed and provided.17>

. Understanding the
Exercise of Reproductive
Rights:Women’s

Legal Status

Women’s reproductive health and rights cannot be fully eval-
uated without investigating women’s legal status within the
society in which they live. Not only do laws relating to
women’s legal status reflect societal attitudes that will affect
reproductive rights, but such laws often have a direct impact
on women’s ability to exercise reproductive rights. The legal
context of family life,a woman’s access to education, and laws
and policies aftecting her economic status can contribute to
the promotion or the prohibition of a woman’s access to
reproductive health care and her ability to make voluntary,
informed decisions about such care. Laws regarding age of
first marriage can have a significant impact on a young
woman’s reproductive health. Furthermore, rape and other
laws prohibiting sexual assault or domestic violence present
significant rights issues and can also have direct consequences

for women’s health.

A.RIGHTS WITHING MARRIAGE

Marriage Laws

Marriage in Mainland Tanzania is governed by the Law of
Marriage Act (the “Marriage Act”) of 1971.176The Marriage
Act recognizes marriages contracted in a civil form in accor-
dance with the rites of religion (Christian, Hindu, or Islamic)
to which both parties belong, as well as marriages contracted
under customary law when both parties belong to a commu-
nity that follows customary law. However, except where the
Marriage Act specifically permits the application of custom-
ary law or Islamic law, it deems such laws inapplicable in all
the matters it covers.1”7 The Marriage Act regulates numer-
ous activities relating to marriages, including the forms and
registration of marriages, the procedures for marriage and
divorce (including custody issues), and relations between the
spouses. Provisions included in the Marriage Act are rules
regarding the consent of both parties to a marriage,!78 mini-
mum age at the time of marriage,17? property rights between
spouses, 180 and the duties of each spouse to maintain the

other.181 Consent by both parties must be given “freely and
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voluntarily,” which is defined as not being influenced by coer-
cion or fraud, or mistaken as to the nature of the ceremony.
Furthermore, consent is not valid if either party is suffering
from any mental disorder, or was intoxicated, and thus could
not fully understand the nature of the ceremony.'82The min-
imum age of marriage is 18 for males and 15 for females.183
During the marriage, a husband has a duty to maintain his
wife or wives and to provide them with such accommoda-
tion, clothing, and food as may be reasonable with regard to
his means.184 Women have a similar duty to provide for their
husbands, but this duty occurs only if the husband is incapac-
itated, wholly or partially, from earning a livelihood by reason
of mental or physical injury or ill health.18

The Marriage Act contains many provisions that seek to
protect women’s rights within marriage. For example, the
Marriage Act reinforces the capacity of married women to
enter into contracts!8 and enables women to continue to
own their own property by stating that, subject to any agree-
ment to the contrary, a marriage shall not operate to change
the ownership of any property previously owned by either
husband or wife.!87 Furthermore, where the matrimonial
house is owned by one of the parties, neither party may alien-
ate it while the marriage continues.!88 The Marriage Act,
however, also maintains certain gender discriminatory prac-
tices. For example, Section 15(3) of the Marriage Act pro-
hibits a woman who is married from contracting another
marriage during the period that she is married. A man, on
the other hand, is allowed under the law to contract more
than one marriage at a time. The Marriage Act also states
that a man can marry at the age of 18; however, the minimum
age of first marriage for a woman is 15.189 For further infor-
mation regarding marriage and adolescents, see section on
adolescents below.

Divorce and Custody Law

The law of divorce and custody is also governed by the
Marriage Act. Any married person may petition the court for
adecree of separation or divorce on the ground that his or her
marriage has “broken down.”1%0 However, no decree will be
granted unless the court is satisfied that the breakdown is
“irreparable.”1! Furthermore, no person can petition for
divorce until he or she has been married for a period of two
years, unless it is shown that exceptional hardship is being suf-
fered by the person applying for the divorce.192 Also, before
petitioning for divorce, a person must first refer the matrimo-
nial difficulty to a Marriage Conciliatory Board and this
board must certify that it has failed to reconcile the parties.!93
In deciding whether or not a marriage has “broken down,” a
court is to consider all relevant evidence regarding the con-

duct and circumstances of the parties. The court may accept

one or more of a number of specified situations as evidence
that a marriage has “broken down,” but proot of any such
matter shall not automatically entitle a party to a divorce
decree. Relevant evidence of the “breakdown” of a marriage
includes: mental or physical cruelty, willful neglect, desertion,
voluntary separation, and change of religion where both par-
ties had followed the same faith at the time of the marriage
and where, according to the laws of the faith, a change of
religion dissolves the marriage.!?* The Marriage Act also
revokes the right of a Muslim husband to repudiate his mar-
riage unilaterally. 195

The Marriage Act provides for the division of matrimoni-
al property and the payment of maintenance. It states that in
exercising its powers, a court shall have regard to: the customs
of the community to which the parties belong; the contribu-
tions made by each party in the form of money, property, or
work towards the acquisition of such property; any debts
owed by either party which were incurred for their joint ben-
efit; and the needs of any infant children!%® of the mar-
riage.17 The intent of the Marriage Act was to ensure that
women who did not contribute to the purchase of the mat-
rimonial property were not denied a share of that property.198
A court may order a man to pay maintenance to his wife or
former wife in a limited number of circumstances. Such situ-
ations include those in which a man has refused or neglected
to provide for his wife, deserted his wife, or married his wife
pursuant to Islamic law, which requires maintenance for a cus-
tomary period19? following the date on which the divorce
occurs.200 A woman may also be required to pay maintenance
to her husband in a situation where he is incapacitated and is
not able to earn a living,201

The Marriage Act governs matters regarding the custody
and guardianship of infant children. The governing principle
in matters of custody and guardianship is that the welfare of
the infant is of first and paramount consideration.202 The
Marriage Act provides that in making a determination con-
cerning the custody of an infant, a court shall consider the
wishes of the parents, the wishes of the infant if he or she is in
a position to give an independent opinion, and the customs of
the community to which the parents belong.203 Further-
more, a court is to take into consideration criteria such as the
economic situation of the parents, the housing possibilities of
each parent, and the behavior of the mother in terms of
whether she has contributed to the termination of the mar-
riage. There is a rebuttable presumption that an infant under
the age of seven should be cared for by the mother.204 If there
is more than one child from a marriage, a court is not bound
to place all the children with one parent; the court is to con-

sider the welfare of each child independently.20
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B. ECONOMIC AND SOCIAL RIGHTS

Property Rights
The Tanzanian Constitution states that “[w]ithout jeopardis-
ing applicable laws of the land, every one has the right to own
property and the right to keep his property in accordance
with the law."206

Succession Laws

Succession laws in Mainland Tanzania are governed by the
four competing legal systems under which an estate may be
administered.297 These systems of law are statutory law, cus-
tomary law, Islamic law, and Hindu law. A person’s “ethnicity,
religious affinity or race” determines which of these regimes
apply.208 However, the existence of such diverse legal systems
does raise the issue of which legal regime would apply in a
particular situation. Two different tests are employed to deter-
mine the choice of law to be applied — the “mode of life
test” and the “intention of the deceased.” 299 When the ques-
tion is whether to choose between the application of statuto-
ry law or customary law, courts employ “the mode of life test.”
Under this test, courts use the reasoning that, generally, cus-
tomary law is applicable to a person who is or was a member
of a community in which rules of customary law relevant to
the matter are established and accepted. To determine if cus-
tomary law should be applied to an individual case, the court
must examine whether the deceased’s manner of life indicates
that the estate should be regulated “otherwise than by cus-
tomary law” 210 The “intention of the deceased test” is to be
applied when an African is also Muslim and there is a question
as to whether to apply either customary law or Islamic law.
To apply this test, a court will examine the intentions of the
deceased by reviewing either written or oral declarations.?1!

The law to be applied can have a significant impact on the
distribution of an estate. For example, under customary law a
widow whose spouse dies intestate does not obtain a share of
her husbandss estate if there are children from the marriage.212
Meanwhile, under the “statute law,” when a person dies intes-
tate the widow or widower receives one third of the estate’s
property, and the remaining two thirds goes to lineal descen-
dants.213 Thus, the four legal systems in force in Mainland
Tanzania can produce divergent results when a person dies
intestate, or even if a person dies with a will. Probate and
administration of estates are also dealt with differently under
all four systems.

Labor Rights

Only a fraction of women inTanzania (3%) are employed in
the formal sector. The vast majority of Tanzanian women are
engaged in either domestic work or in the informal sector.214
Hence, many of the labor laws described below are generally

not applicable to the majority of the female work force.

The Constitution grants all persons in Tanzania the right
to work, as well as the right to equal pay for equal work.215 In
addition, the Employment Ordinance of 1956 (the “Employ-
ment Ordinance”),216 the 1975 amendments to the ordi-
nance, and the Security of Employment Act of 1964217 all
regulate employment in Tanzania. The Employment Ordi-
nance, however, contains certain provisions that restrict
employment opportunities for women. Women are prohibit-
ed from working between the hours of 6 p.m. and 6 a.m. in
any industrial undertaking unless there is an unforeseeable
emergency or the work involves goods that would perish if
left overnight, or if the women are holding responsible posi-
tions in management and are not engaged in manual work,218
or if the Labour Commissioner has suspended this restric-
tion.219 A woman may also not be employed in underground
work in any mine except in limited circumstances.220 After
considering the advice of the Labour Advisory Board, the
president may make regulations that further prohibit the
employment of women.22!

Laws do provide women with some maternity benefits.
Pursuant to the Amended Employment Ordinance, women
are “entitled to prenatal maternity leave of 42 days, which may
be taken at any time after the completion of the seventh
month of pregnancy and before delivery,” or “before the com-
pletion of the seventh month of pregnancy if a medical ofti-
cer recommends that such leave is necessary or desirable in
the interest of the employee’s health’222 Furthermore,
women are entitled to 42 days leave commencing from the
day of delivery.223 Maternity leave is to be with full pay and
at the expense of the employer.22* However, a female
employee is not entitled to any maternity leave under this
provision if she has taken maternity leave within the previous
three years.225 If any of the allotted time has been taken,
the entire leave is deemed to have been taken.?26 Further-
more, in any calendar year in which a female employee has
taken maternity leave, she forfeits her annual leave; if she has
already taken her annual leave, she forfeits the next year’s
annual leave.227

Access to Credit

Credit reform, initiated in 1981 in conjunction with a
series of three-year-recovery programs, has hardly affected
women.228 Women continue to lack collateral, information,
and knowledge on how to process and obtain loans.229

Access to Education

Tanzanian law does not explicitly restrict women’s access
to education. However, women have had less access to educa-
tional facilities, particularly at higher levels of education.230
Completion and enrollment rates at all levels are lower for

women than for men, and dropout rates for women are high-
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er at all levels.231 For further discussion regarding education,
see the section on adolescents below.

Women’s Bureaus

The Population Policy states that its plans relating to the
promotion of women’s rights will be implemented by the fol-
lowing institutions: the Ministry of Community Develop-
ment, Women Affairs and Children; the Ministry of Labour
andYouth Development; the Department of Women’s Affairs
in the Chief Minister’s Office; Women’s Organizations; Par-
ents’ Organizations; and the Attorney General’s Office. 232 The
Ministry of Community Development, Women Affairs and
Children issued a “Policy on Women in Development in Tan-
zania"233The purposes of the Policy on Women in Develop-
ment include: providing a “correct interpretation of the
concept of women in development,” so as to assist in over-
coming “customs and traditional practices that militate against
women”’; “to ensure that society recognizes and appreciates
the various activities performed by women”; “to establish
concrete gender sensitive plans with equitable distribution of
resources”; and to ensure the full participation and involve-

ment of women in national development programs.234

C.RIGHT TO PHYSICAL INTEGRITY

Rape
The Penal Code states that a person is guilty of rape if he “has
unlawful carnal knowledge of a woman or a girl, without her
consent, or with her consent, if the consent is obtained by
force or by means of threats or intimidation of any kind, or by
fear of bodily harm, or by means of false representations as to
the nature of the act, or, in the case of a married woman, by
impersonating [sic] her husband.” 233 In addition, any person
“who attempts to commit rape is guilty of a felony.” 230 Rape
and attempted rape are punishable by imprisonment for life,
with or without corporal punishment.237

Various other sexual offenses are recognized by the Penal
Code. They include the “abduction” of a woman of any age
against her will for the purpose of marriage or sexual rela-
tions,238 the “indecent assault” of any woman or girl,23? the
“procurement” of women or girls for the purpose of prosti-
tution,240 the inducement of sexual intercourse through
duress, fraud, or the administration of overpowering drugs,24!
and the detention of any woman against her will for the pur-
pose of sexual relations.242 For a discussion of sexual offenses
against minors, see the section on adolescents below.

Domestic Violence

Wife battering is common in Tanzania.2#3 A 1990 survey
showed that 90% of women are battered or have experienced
violence in some form.244 The Marriage Act prohibits vio-

lence against the spouse. Section 66 of the Marriage Act states:

“For the avoidance of doubt, it is hereby declared that,
notwithstanding any custom to the contrary, no person has
any right to inflict corporal punishment on his or her
spouse”’245 Although the Penal Code does not address
specifically violence between spouses, criminal penalties for
“unlawful assault,”240 “assault occasioning actual bodily
harm,”247 “unlawful wounding, 248 and “grievous harm”249
are available. Under the Criminal Procedure Act, all the above
offenses, except the crime of “common assault,” do not
require an arrest warrant.250 Any person convicted of assault
is liable to imprisonment for one year,2>! “assault occasioning
actual bodily harm” is punishable by imprisonment for five

252 and any person convicted of “unlawfully wounding

years,
another”is liable to imprisonment for three years.253 Once an
act of violence has been reported, the police are responsible
for the arrest of the accused 254 and for the prosecution of the
case.255 The woman only remains as the complainant and
may assist in the prosecution as a witness.250 This is true
despite the fact that the criminal provisions under which
domestic violence may be prosecuted are under the jurisdic-
tion of the Primary Courts, where it 1s the complainant who
is supposed to prosecute the case.257 Also, when the court
imposes a sentence in cases of domestic violence, it may take
into account a number of factors including the age of the
defendant, character, previous history, and the health or men-
tal condition of the accused.?>8

Sexual Harassment

Some protection against sexual harassment in the work-
place can be found in the Security of Employment Act.2>?
Generally, this statute seeks to prevent the arbitrary dismissal

of employees. However, it does not provide a definition of

harassment.

iv. Focusing on the

Rights of a Special Group:

The needs of adolescents are often unrecognized or neglect-
ed. Given that approximately 45% of the population is below
the age of 15260 and that for every six people in the country
one is a youth between the ages of 15 and 24,261 it is partic-
ularly important to meet the reproductive health needs of this
group. The effort to address issues of adolescent rights, includ-
ing those related to reproductive health, are important for

women’s right to self-determination as well as for their health.

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

The Family Planning Guidelines state that all males and

females of reproductive age, including adolescents, are entitled
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to family planning information, education, and services. In
addition, the guidelines provide that adolescents are entitled
to counseling on family planning information and that those
who are sexually active are to be counseled on access to meth-
ods that are suitable to them.262

B. FEMALE GENITAL MUTILATION AND
ADOLESCENTS

Partial removal of the labia minora is practiced by some tribes
in the Morogoro and Iringa regions, and infibulation is
practiced by Somali ethnic groups who live in the Arusha
region.263 No laws specifically address FGM, which is prac-
ticed in a number of regions in Tanzania, including Dodoma,
Singida, Arusha, Kilimanjaro,and Mara.264 In 1990,a Nation-
al Committee on Traditional Practices was created to work
toward creating awareness about FGM and improving the sta-

tus of women in general.265

C. MARRIAGE AND ADOLESCENTS

There appear to be a number of conflicting laws regarding the
age of first marriage and majority. A minor is defined by the
Age of Majority Ordinance as a person of either sex who is
not yet 18 years 0ld.200 Yet, pursuant to the Marriage Act, a
man can marry upon attaining 18 years of age, and a woman
may marry upon attaining 15 years of age.26’ The Penal Code
also states that “any person of African or Asiatic descent” may
“marry or permit the marriage of a girl under the age of
twelve years in accordance with the custom of the tribe or
religion” as long as it is not intended that the marriage be
consummated before the girl is 12 years o0ld.208 In addition, a
court may grant leave for a marriage to occur when the future
spouses are younger than the minimum age, so long as they
are not younger than 14 years old and the court is satisfied that
there are special circumstances which make the proposed
marriage desirable.26? Furthermore, it is not an offense to give
or receive money or presents in consideration or on the occa-
sion of such a marriage.270

Laws do seek to ensure that provisions regarding the age of
first marriage are enforced. The Marriage Act provides that
“any person who is party to a ceremony purporting to be a
marriage knowing or having reason to believe that the other
party is below the minimum age for marriage [is] guilty of
an offense and [is] liable upon conviction to imprisonment
for three years.”271 Furthermore, it also states that “any per-
son who participates in any such ceremony knowing or
having reason to believe that either party is below the mini-
mum age for marriage [is] guilty of an offense and [is] liable
upon conviction to imprisonment for a term not exceeding

two years.” 272

Tanzania’s criminal laws also discourage early marriage.
Section 138 of the Penal Code provides that any person mar-
ried to a girl under the age of 12 years who has or attempts to
have “carnal knowledge” of the girl, with or without her con-
sent, before she has attained the age of 12 years is guilty of a
misdemeanor punishable by five years imprisonment. Simi-
larly, if the parent of the girl “parts with the possession, or
otherwise disposes, of the girl with the intention that the
girl shall, while still under the age of twelve years and whether
with or without her consent, be carnally known by her
husband or knowing it to be likely that the girl will, while
under the age of twelve years, be so carnally known, is
guilty of a misdemeanour, and is liable to imprisonment for
two years.”273

D. EDUCATION AND ADOLESCENTS

Although primary education in Tanzania is both universal and
compulsory,2’4 Tanzanias education system provides few
education and training opportunities to youth beyond that
level.275 For example, in 1988 only 10.5% of students leaving
primary school entered a secondary school.276 In addition,
“female access to higher education in Tanzania is extremely
marginal 277 From 1980 to 1981, female students constitut-
ed approximately 26% of all undergraduate university stu-
dents. Since then, this proportion has been declining.278 The
Education Act attempts to “protect students, particularly girls,
who are prevented from going to school by their parents or
guardians or who are treated in a way which obliges them to

leave school’279

E.SEX EDUCATION FOR ADOLESCENTS

No law specifically regulates sex education. The IEC
component of the National Family Planning Program has
introduced family planning education into nonschool/infor-

mation programs.280

F. SEXUAL OFFENSES AGAINST MINORS

The Penal Code recognizes several offenses relating to unlaw-
ful sexual intercourse with minors. Any person who “carnal-
ly knows any girl under the age of fourteen years is guilty of
a felony and is liable to imprisonment for life, with or with-
out corporal punishment.”281 “Any person who attempts to
have carnal knowledge of a girl under the age of fourteen
years is liable to imprisonment for fourteen years, with or
without corporal punishment.”282 Tt is, however, a sufficient
defense to such a charge if the accused had reason to believe,
and did in fact believe, that the girl was 14 years old or old-
er.283 Furthermore, this provision of the Penal Code does not

apply when the accused is married to the girl.284
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