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INTRODUCTION

This report is intended to supplement, or “shadow,” the report of the government of the 
United States to the Human Rights Committee (“the Committee”).  As has been expressed by 
Committee members, non-governmental organizations (NGOs) can play an invaluable role 
in providing credible and reliable independent information on laws and practices of reporting 
countries, as well as on governments’ periodic reports submitted pursuant to the International 
Covenant on Civil and Political Rights (ICCPR).  NGOs can provide information the 
Committee needs to make recommendations that respond to a reporting country’s most pressing 
human rights concerns.  These recommendations, in turn, provide NGOs with valuable tools 
with which to press their governments to enact or implement legal and policy changes.

Throughout the world, gender inequality permeates every society and every facet of women’s 
lives.  The United States is no exception.  This report focuses on the reproductive rights of 
women in the United States.  It is intended to summarize the issues of greatest concern with 
respect to reproductive rights.  U.S. laws and policies endanger the lives and health of women 
and girls within the United States through restrictions on their access to reproductive health 
care.  Furthermore, U.S. foreign policy jeopardizes the lives and health of women in low-
income countries by imposing restrictive U.S. reproductive and sexual health policies upon 
countries that receive U.S. development aid.

Because reproductive rights are fundamental to women’s health and equality, states parties’ 
commitment to ensuring them should receive serious attention.  The Committee has long 
recognized that women’s reproductive health and rights receive broad protection under the 
ICCPR.  In its elaboration of equality of rights between men and women in General Comment 
28, the Committee directs states parties to report on laws as well as government or private 
actions that interfere with women’s equal enjoyment of the right to privacy in the area of 
reproductive health.1  The Committee asks states parties to eliminate any interference in the 
exercise of this right.2  Women’s lack of access to health services, particularly reproductive 
health services, has been identified by the Committee as a violation of Article 3, which 
guarantees the equality rights of men and women.3  

The Committee has reaffirmed the obligation of states parties to undertake affirmative 
measures to diminish or eliminate conditions that cause or perpetuate discrimination,4 which 
is defined in General Comment 18 as “any distinction, exclusion, restriction or preference 
which is based on any ground such as race, colour, sex, language, religion, political or other 
opinion, national or social origin, property, birth or other status, and which has the purpose 
or effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, 
on an equal footing, of all rights and freedoms.”5  The Committee has frequently expressed 
concern over violations of the anti-discrimination provisions of the ICCPR6 and has discussed 
discrimination against racial and ethnic minorities in access to health care.7  In its General 
Comment 28, the Committee recognizes that certain women suffer discrimination on grounds 
other than gender, such as race, national or social origin or “other status,” and it asks states 
parties to address the discrimination suffered by women on multiple grounds and include this 
information in the reporting process.8
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This report represents a collaborative effort of the International and Domestic Legal Programs 
of the Center for Reproductive Rights.  It draws upon the expertise of the International Legal 
Program in international human rights and shadow reporting, and upon the expertise of the 
Domestic Legal Program in its defense of women’s reproductive rights through its litigation 
and policy work within the United States.  The report also draws, of course, upon statistical 
and factual resources collected by numerous government agencies and nongovernmental 
organizations, whose work is credited in the endnotes.

This report was co-ordinated by Kim Shayo Buchanan and edited by Ms. Buchanan, Laura 
Katzive and Priscilla Smith, all of the Center for Reproductive Rights.  Kerry McLean, Laura 
Paley, Meghan Rhoad and Maya Sen provided invaluable research support. 



6 WOMEN’S REPRODUCTIVE RIGHTS IN THE UNITED STATES

EXECUTIVE SUMMARY

A. THE RIGHT TO REPRODUCTIVE HEALTH CARE, INCLUDING FAMILY PLANNING AND SAFE 
AND LEGAL ABORTION (ARTICLES 3, 6, 23, 26); WOMEN’S ECONOMIC AND SOCIAL RIGHTS, 
INCLUDING HEALTH INSURANCE (ARTICLES 2, 3, 9, 26)

Restricting contraception.  U.S. laws and policies restrict the access of low-income 
women, who are disproportionately Latina or African-American, to contraception, 
abortion, and other reproductive health care.  Many government-imposed barriers impede 
women’s access to safe and effective modern contraceptives: obstacles to insurance 
coverage for reproductive health care; laws authorizing pharmacists and other health care 
providers to arbitrarily refuse contraception or other reproductive health care on the basis 
of moral disapproval; restrictions on access to emergency contraception (the “morning-
after pill”); and school-based abstinence-only-until-marriage programs that suppress 
information about the effectiveness, safety, and proper use of modern contraceptives, and 
about access to them.  Thus 49% of all pregnancies in the United States are unintended; 
half of those pregnancies result in abortion.

Delaying abortion.  The earlier an abortion procedure is performed, the safer it is.  
Although the health risks of abortion are low, they increase exponentially with gestational 
length.  Nonetheless, state and federal laws impose myriad barriers to women’s access to 
safe, legal and timely abortion.  The state of South Dakota recently passed an (admittedly 
unconstitutional) law that bans abortion altogether.  Some laws, such as those that impose 
burdensome licensing requirements on abortion clinics, prohibit certain forms of abortion, 
or require the disclosure of confidential information about abortion patients, are designed 
to stigmatize abortion and make it prohibitively expensive and difficult to obtain.  Other 
constraints imposed by law—parental notification or consent requirements for young 
women’s abortions, restrictions on public funding, mandatory delays, and requirements 
for multiple unnecessary clinic visits—have the effect of delaying abortions, especially 
for young or poor women.  Thus low-income women receive abortions two to three 
weeks later in pregnancy than do wealthier women.  In states requiring parental 
notification or consent, young women delay an average of more than two weeks before 
telling their parents of their pregnancy.  And many young women who are close to the age 
of majority delay their abortions into the second trimester, undergoing riskier procedures 
in order to outwait the parental notification requirement.

Eroding health protections.  U.S. constitutional law currently requires that any restriction 
on abortion must allow for the procedure when it is necessary to protect the life or health 
of the pregnant woman.  Abortion laws may not subject women to legally created health 
risks, by either (a) banning or delaying abortion when the pregnancy poses a risk to the 
woman’s health, or (b) requiring that a riskier abortion procedure be used.  Despite this 
constitutional requirement, a recurrent theme of recent federal and state anti-abortion 
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regulation has been the deliberate attempt to undermine constitutional health protections 
by passing laws that create health risks to women in both of these ways.

B. RACIAL DISPARITIES: UNWANTED PREGNANCY, MATERNAL MORTALITY AND REPRODUCTIVE 
COERCION (ARTICLES 2, 3, 6, 24)

Poverty and discrimination.  African-Americans, Latinas, Native Americans, and other 
nonwhite ethnic groups in the United States feel the brunt of government-imposed 
reproductive health restrictions because they are much more likely than whites to be 
poor, to lack health insurance, or to be subject to government-imposed restrictions on 
reproductive health coverage.  As a result, they fare worse than whites on every measure 
of reproductive health, including the following indicators:

•  Maternal and infant mortality.  African-American women experience rates 
of maternal mortality more than four times higher than those of white women.  
African-American children are 2.5 times more likely than white children to die 
in the first year of life; Native American infant mortality is 50% higher than for 
whites.  

•  Unintended pregnancy.  41% of Latinas lack health insurance; unsurprisingly, 
they are also the group of women least likely to be using birth control.  As a 
result, they experience higher rates of unintended pregnancy and birth than 
any other ethnic group.  Moreover, while births to adolescent women declined 
sharply in the United States between 1994 and 2002, birth rates remained high 
and stable among Latina youth.  For adult Latinas, the overall pregnancy rate 
remained stable, but the proportion of those pregnancies that were unintended 
increased substantially.  

•  Abortion.  Because of their higher rates of poverty, unemployment, lack of 
education, lack of health insurance, and unintended pregnancy, the abortion 
rate among Latinas is more than double the rate among white women, and the 
abortion rate among African-American women is more than five times higher 
than that of whites.  Because of extensive economic and legal barriers to health 
care, white women, who are more likely to be middle-class and privately 
insured, are more likely than Latinas or black women to have abortions at the 
safest, earliest stage of pregnancy: at or before 8 weeks’ gestation.  Latinas and 
African-American women are more likely than whites to have abortions at later, 
riskier stages of pregnancy: 13 weeks or later.

•  Sexually transmissible infection (STI).  Rates of STIs and HIV infection are 
severely elevated for Latinos and Latinas, Native Americans, and especially 
African-Americans.  Black women are more than 25 times more likely than 
white women to contract AIDS.  Latinas are six times likelier than white women 
to contract AIDS, and AIDS rates among Native women are more than 2.5 times 
higher than for white women.

•  Contraception: effective and voluntary?  White women, who are more likely 
to have health insurance, are likely to use one of the most effective reversible 
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methods of contraception: the birth control pill.  Black women and Latinas, 
by contrast, are more likely than white women to be sterilized, to use Depo-
Provera (a long-acting three-month contraceptive injection) or to use no method 
at all.

C. ADOLESCENTS’ REPRODUCTIVE HEALTH (ARTICLES 6, 12, 16, 17, 18, 23–26)

Barriers to abortion.  More than half of U.S. states currently enforce laws that require a 
young woman seeking an abortion to notify or obtain the written consent of one or both 
parents prior to the procedure.  These laws allow parents to override a young woman’s 
decision to terminate her pregnancy unless she can obtain authorization for the abortion 
from a judge.  While young women who have good relationships with their parents 
are likely to consult them when facing an unplanned pregnancy, mandatory parental 
notification or consent laws expose many young women to violence, anger, coercion, and 
expulsion from the home by disapproving parents.  Such laws often lead young women to 
delay both abortion and prenatal treatment until it is too late.

“Kiss and tell” law.  As part of a growing trend, the Attorney General of the state of 
Kansas issued an opinion mandating that any physician, nurse, counselor or other health 
care provider who learns that a person under 16 years old has been sexually active 
must report the young person to child protective services or the police—even if it was 
consensual sexual activity with an age-matched peer, and even if the activity did not 
involve sexual intercourse.  Such reporting requirements do not deter teenage sexual 
activity, but do deter young people from seeking appropriate reproductive health care, 
including contraception and STI treatment.  This law was struck down by a federal judge 
in April 2006, but the Attorney General has appealed.

D. SEXUAL HEALTH EDUCATION; FREEDOM OF EXPRESSION, CONSCIENCE, AND FAMILY PRIVACY 
(ARTICLES 2, 3, 19, 24, 26)

Abstinence-only-until-marriage programs.  The federal government and 47 states 
spend hundreds of millions of dollars on ineffective, misleading “abstinence-only-until-
marriage” programs, often presented by religious groups, at public expense, in public 
schools, churches, and community centers.  These curricula misinform young people 
about sexual health, exaggerate the dangers of premarital sex, and teach that birth 
control is dangerous and condoms do not work—on the theory that if young people lack 
information about contraception, they will abstain from sex.

Every rigorous study of these programs has demonstrated that they are ineffective.  They 
do not reduce rates of adolescent pregnancy or STI, nor do they deter premarital sex.  
They do, however, have one notable effect: those who have received such programming 
are significantly more likely to have unprotected sex.

Disparaging condoms.  Federal rules governing abstinence promotion require instructors 
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to withhold all information about condoms and modern contraceptives except failure 
rates.  These curricula typically teach that condoms do not work.  Some curricula 
claim, inaccurately, that there is a 15% chance of pregnancy every time a couple 
uses a condom; many teach, falsely, that sperm and STI pathogens can pass though 
microscopic holes in an intact condom.  Some curricula also discourage young people 
from carrying condoms for fear of damaging their “reputations.”

Promoting gender stereotypes.  These curricula promote egregious gender stereotypes: 
that the man should be the breadwinner, while the woman’s role is as dependent wife 
and mother; that men marry for sex and “domestic support,” while women marry for 
emotional closeness and “financial support.”  They teach that the “raging hormones” 
of men and boys make it normal for them to try to pressure and coerce girls into sex, 
and that it is girls’ responsibility to be “modest” and to ensure that boys do not get 
to have premarital sex with them.  Girls who “surrender” to sex are said to lack self-
respect and to be undeserving of the love and respect supposedly afforded to virgins.  
These programs have been linked to elevated levels of violence and harassment of gay, 
lesbian, bisexual and transgender students in U.S. schools.  Research has also shown 
that the shame, stigma, and gender inequality that these programs promote contribute to 
the spread of STIs, including HIV/AIDS.

E. DISCRIMINATION AGAINST PREGNANT WOMEN (ARTICLES 3, 6, 9, 17, 26)

Criminal and civil penalties for behavior during pregnancy.  Despite the consensus 
at international law that pregnancy discrimination is sex discrimination, pregnancy 
is treated under U.S. law as an exception to the constitutional guarantee of gender 
equality.  Thus police, prosecutors and lawmakers throughout the United States have 
imposed criminal and civil penalties that are targeted overwhelmingly at African-
American, Latina, and indigenous women.  Such women face punitive penal or civil 
sanctions for behavior during pregnancy—such as use of alcohol, medication, or illegal 
drugs—that is alleged to have harmed the fetus.  In addition to exposing women to 
forms of civil and criminal liability that are never imposed on men, such laws deter 
substance-dependent women who become pregnant from seeking the prenatal care or 
addiction treatment they need.

F. EXTRATERRITORIAL EFFECTS OF RESTRICTIVE U.S. REPRODUCTIVE POLICIES (ARTICLE 2; 
SEE ALSO GENERAL COMMENT 31) 

Global gag rule.  In 2001, the United States imposed a global gag rule, known as the 
“Mexico City Policy,” that forbids any recipient of U.S. Agency for International 
Development (USAID) funding to provide abortions or abortion information or 
referrals.  It further prohibits any advocacy that abortion be made, or kept, safe and 
legal—a constraint that would be unconstitutional if imposed on an organization within 
the United States.  
Export of abstinence promotion programs.  USAID funds the export of ineffective, 
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misleading and stereotypical abstinence-only programs through its global AIDS policy, 
the President’s Emergency Plan for AIDS Relief (PEPFAR).  This funding is directed at 
15 “focus countries,” most of which are low-income African countries with high rates of 
HIV infection.

Abstinence promotion requirement.  A federal statute requires that 33% of all USAID 
funds for HIV prevention be used for abstinence-only-until-marriage programs.  
The State Department’s Office of the Global AIDS Coordinator (OGAC) has 
ordered the recipients of PEPFAR grants to cut their funding of proven, effective 
interventions—medical and blood safety, prevention of mother-to-child transmission, 
and comprehensive HIV-prevention messages—in order to redirect funds toward 
(ineffective) abstinence promotion.  Thus the abstinence funding requirement 
jeopardizes the health of women, girls, men, and boys in the low-income countries 
that receive U.S. HIV-prevention funds.  

Stigmatizing condom use.  PEPFAR describes its mandated approach to HIV 
prevention as “ABC”: Abstinence, Be faithful, and Condoms.  However, the United 
States refuses to fund broad-based social marketing or condom distribution campaigns, 
and deems condom use inappropriate for the general population.  Organizations 
receiving PEPFAR funding must present abstinence as the only appropriate prevention 
strategy for young people, and “be faithful” as the only suitable prevention strategy 
for married adults.  PEPFAR deems condoms to be suitable only for “high-risk 
persons or groups,” defined to include sex workers, substance abusers, persons with 
HIV/AIDS, and men who have sex with men.  This approach, of course, stigmatizes 
condom users—and people infected with HIV—as social undesirables.  

“ABC” in Uganda: increasing HIV incidence.  PEPFAR makes the misleading claim 
that “ABC” is a local initiative that was developed in Uganda and proven successful.  
This is untrue.  Uganda’s pre-2002 model included public education, destigmatization 
of HIV/AIDS, comprehensive sex education, partner reduction, distribution of 
condoms, and free flow of information about access to, effectiveness of, and correct 
use of condoms—and it resulted in a substantial reduction in HIV prevalence in 
Uganda, from 15% in 1990 to 6% in 2002.  Since the prior comprehensive approach 
was replaced by the PEPFAR “ABC” strategy in 2002, the incidence of HIV in 
Uganda has nearly doubled, from 70,000 new infections in 2003 to 130,000 new 
infections in 2005. 

In implementing the PEPFAR “ABC” strategy, the Ugandan government, working 
together with USAID, has suppressed the advertising and distribution of condoms.  
Ugandan abstinence programs, like their U.S. counterparts, teach that condoms have 
microscopic holes that allow HIV to pass through.  Exported abstinence campaigns 
promote gender stereotypes even more blatantly than do the domestic programs: in 
Uganda, the U.S.-funded abstinence campaign urges girls and women, but not boys 
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and men, to remain virgins until marriage.  This approach is fundamentally misguided:  
a woman’s own virginity and fidelity do nothing to protect her against her husband’s 
prior or extramarital HIV infection.  In Uganda and other low-income countries, between 
60 and 80% of HIV-infected women have had only one sexual partner: their husbands.  
The promotion of such gender inequality facilitates the spread of HIV by undermining 
women’s ability to negotiate sex and condom use. 
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REPORT

A. THE RIGHT TO REPRODUCTIVE HEALTH CARE, INCLUDING FAMILY PLANNING AND SAFE 
AND LEGAL ABORTION (ARTICLES 3, 6, 23, 26); WOMEN’S ECONOMIC AND SOCIAL RIGHTS, 
INCLUDING HEALTH INSURANCE (ARTICLES 2, 3, 9, 26)

The Article 6 guarantee of the right to life requires that governments take “positive 
measures” aimed at preserving life.9  Such measures should respond to the needs of 
both women and men, in keeping with Articles 3 and 26, which guarantee the right to 
equal enjoyment of the rights in the Covenant and equality before the law.10  Because 
reproductive health care is an essential condition for women’s survival, these provisions 
collectively give rise to a governmental duty to ensure the full range of reproductive 
health services, including the means of preventing unwanted pregnancy.  Furthermore, in 
its General Comment 19(39), the Human Rights Committee has recognized the right to 
“procreate and live together,” which by inference includes the right to reproductive health 
care and to all safe and appropriate forms of contraception.11 

Pursuant to these provisions, the Committee has found possible violations of the 
Covenant where women have difficulty accessing contraceptive methods12 and has 
repeatedly admonished states for failing to take adequate measures to prevent unwanted 
pregnancies.13  It has recognized that barriers to contraceptive access—including 
economic barriers such as the high cost of contraceptives—constitute discrimination 
against women.14 The connection between the inaccessibility of legal reproductive health 
care services and “conscientious objection” by health care providers has also been a 
subject of concern for the Committee.15

Despite high income levels in the United States and the fact that contraception and 
abortion are largely legal, lack of health insurance coverage and pervasive restrictions 
on health care coverage contribute to the fact that 49% of all pregnancies among U.S. 
women are unintended.16  Half of these unintended pregnancies result in abortion.17  
There is anecdotal evidence that abortion restrictions force some women and girls 
to resort to clandestine illegal abortion by unsafe methods such as off-label use of 
abortifacient drugs,18 having their partners beat or kick them in the stomach,19 or 
even by shooting themselves in the abdomen.20  Specifically, studies have shown that 
restrictions on funding for and access to abortion delay low-income women’s access to 
abortion, forcing them to obtain abortions several weeks later in pregnancy than they 
otherwise would have.21 Funding restrictions also prevent some women from obtaining 
abortions altogether.22  
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1. Health insurance; access to contraception and reproductive health care

In general, U.S. women face substantial and intrusive limits on access to contraception 
and reproductive health care.  For most Americans, access to contraception depends upon 
private health insurance coverage provided in connection with employment.  More than 
one fifth (21%) of U.S. women aged 15–44 have no health insurance;23 41% of Latinas, 
36% of indigenous women, and 24% of African-American women are uninsured.24  Low-
income women, civil servants, members of the military, and many Native American 
women depend on government insurance.  Many private insurance plans do not cover 
prescription contraceptives.25  Only 23 states require drug plans to cover contraceptives;26 
in states without such mandates, only 47–61% of insurance plans offer contraceptive 
coverage.27  Thus many women, particularly low-income, minority and indigenous 
women, must pay for contraception out of pocket or risk unplanned pregnancy.

U.S. women face many other legal barriers to access to contraception.  For example, 
in recent years, a movement has emerged among certain pharmacists to refuse to fill 
women’s lawful prescriptions for birth control pills and emergency contraception.28  
Rather than securing women’s ability to access lawful contraception, 17 states and 
the federal government have passed legislation authorizing health care providers 
(including pharmacists, physicians and others) to refuse to provide contraception, 
sterilization or other reproductive health services on the basis of moral disapproval.29  
Furthermore, the U.S. Food and Drug Administration (FDA) continues to refuse to allow 
nonprescription sale of emergency contraception (also known as the “morning after 
pill”), despite the recommendation of its own internal scientific advisory committee and 
uncontroverted scientific evidence that the medication is safe, effective, and appropriate 
for nonprescription sale.30  A recent independent investigation by the Government 
Accountability Office found the FDA refusal to be “unusual” and unprecedented, 
suggesting that political interference may have informed the refusal.31  Moreover, in 
a lawsuit challenging the agency’s inaction, the judge took the agency to task for its 
inaction, stating, “This case has all the earmarks of an administrative agency filibuster.”32

Despite all these barriers to contraception, at least 19 states and the federal government 
authorize a financial penalty, or “family cap,” for women who give birth while receiving 
social assistance: denial of benefits for the newborn child.33  This results, of course, 
in deprivation and hunger for children and adults whose families depend on social 
assistance.34  In 12 of the 19 “family cap” states, public funding for abortion is, by law 
or in practice, effectively unavailable.35  In these 12 states, the average income for a one-
child family receiving social assistance is $201 per month (ranging from a low of $124.74 
to a high of $338.57),36 while the median cost of a first-trimester abortion is $372.37  
This creates an impossible dilemma for a pregnant woman receiving social assistance: 
she cannot afford to obtain an abortion, but if she gives birth, she will not be able to 
adequately feed or house her existing children.
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In six other states, abortion is publicly funded, but the “family cap” denies benefits if 
a child is born to a woman on social assistance.  This creates a compelling economic 
incentive for a woman receiving social assistance to terminate her pregnancy even if she 
does not want to do so.  A research study in one such state, New Jersey, found that the 
“family cap” caused an increase in abortion rates among women on welfare.38  
   
2. Barriers to abortion

The Committee has acknowledged that states’ duty to protect and ensure the right to 
life includes a duty to protect women who terminate their pregnancies.39  It has called 
upon states to take measures “to ensure that women do not risk life because of restrictive 
legal provisions on abortion,” i.e. by being forced to seek abortions under clandestine, 
unsafe conditions.40  In its analysis of states’ duties under Article 6, the Committee has 
also noted with concern the harmful effects of unsafe abortion on women’s health.  For 
example, in 2004, the Committee expressed “deep concern” about restrictive abortion 
laws in Poland that could force women to risk “their life and health” by seeking unsafe, 
illegal abortions.41 

Accordingly, the Committee has expressed concern about laws that explicitly restrict 
the availability of abortion as well as those that have the effect of limiting access to 
and discouraging the use of safe and legal abortion services. It has recommended 
liberalization of laws that criminalize abortion42 and has acknowledged that criminal 
sanctions for abortion may inhibit doctors from providing abortions under legally 
permissible circumstances.43 

It is worth noting here that the interpretation of Article 6(1) put forward in the Second 
and Third Periodic Report of the United States of America to the UN Committee on 
Human Rights concerning the International Covenant on Civil and Political Rights is at 
odds with that of this Committee.  In its report, the United States asserts that laws that 
ban abortion and expand the definition of legal “persons” to include fetuses are ways to 
comply with Art. 6(1).44  This stance disregards the Committee’s consistent concern about 
the threat to women’s lives and health posed by restrictive laws that force women to 
resort to illegal and unsafe abortion.45

Since 1973, the U.S. Supreme Court has recognized that women have a constitutional 
right to choose abortion.46  However, on numerous occasions since the early 1980s, the 
U.S. government has intervened in abortion cases before the Supreme Court to argue that 
Roe v. Wade, the landmark Supreme Court decision that prohibited states from banning 
abortion, should be overruled.47  If the Supreme Court eventually does overrule Roe, 
states would have the power to ban abortion unless a state’s own constitution prevents it 
from doing so.  

Recent changes in the composition of the Supreme Court have encouraged anti-abortion 
activists around the nation to pass stricter restrictions on abortion.  In 2006, South Dakota 
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enacted a criminal law that prohibits abortion in virtually all circumstances48—a ban that 
is acknowledged, even by its proponents, to be extreme (it contains no exception for a 
woman who is pregnant as a result of rape) and clearly unconstitutional.49  A recent study 
shows that, if Roe is overturned, 29 states could ban abortion within one year; women in 
21 of those states are at the highest risk of losing the right altogether.50 

Even without an outright reversal of Roe, federal and state legislation and Supreme Court 
decisions have steadily eroded the availability of legal abortion ever since the decision 
was issued.51  For example, over the last ten years, federal and state governments have 
adopted approximately 400 measures restricting abortion, including: the South Dakota 
abortion ban; a federal law criminalizing the most common procedures used in abortions 
after the first trimester, with no exception for circumstances in which the procedures are 
necessary to protect women’s health;52 state laws singling out abortion for burdensome 
licensing requirements that are different and more stringent than those applicable to other, 
comparable medical procedures, and that are designed to make abortion prohibitively 
expensive and increasingly difficult to obtain;53 actions taken by federal and state officials 
seeking confidential medical records of women and girls who have obtained abortions 
and other reproductive health care;54 state laws requiring women seeking abortions to 
receive anti-abortion “counseling”;55 laws imposing mandatory delays and multiple 
unnecessary clinic visits before abortion;56 and laws excluding abortion from federally- 
and state-funded Medicaid public health insurance coverage for low-income Americans.57  
For women under the age of 16 or 18, most states also impose parental notification or 
consent requirements that effectively allow parents to override a young woman’s decision 
to terminate her pregnancy unless she can obtain authorization for the abortion from a 
judge.58  

Governmental restrictions and burdens on abortion combine with a related increase in 
stigmatization of abortion services to limit women’s access to abortion for geographic 
and economic reasons.  Eighty-seven percent of all U.S. counties, home to 34% of 
women of reproductive age, lack any abortion provider.59  Nearly one quarter of U.S. 
women must travel at least 50 miles to obtain an abortion.60

Women face substantial economic barriers to abortion, as well.  Only 26% of abortion 
services are covered by private or public health insurance.61  Thus 74% of women must 
pay out of pocket for their abortions.  In 2000, the cost of a clinic abortion at 10 weeks’ 
gestation ranged between $150 and $4,000 (average $372).62  Abortion is excluded from 
the health services covered by Medicaid, the federal health insurance program for low-
income Americans, except in cases of danger to the woman’s life, or in case of rape or 
incest that has been reported to police or health authorities.63  (In 16 states, state-funded 
Medicaid covers those abortions which are medically necessary.64)  Moreover, Medicaid 
authorities reportedly disregard these exceptions, so that women and girls are routinely 
denied Medicaid funding for abortions after they have been raped.65  As discussed in 
the next section, because of the high cost of uninsured abortion, many low-income 
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women are forced to delay their abortions until late in their pregnancies, exponentially 
increasing the costs and risks of the procedure,66 or forcing them to carry their 
unwanted pregnancies to term.

3. Delayed access to abortion

The earlier an abortion procedure is performed, the safer it is.  The health risks of 
abortion, though low, increase exponentially with increased gestational length, from a 
rate of 0.1 deaths per 100,000 legal abortions performed at or before 8 weeks’ gestation, 
to 8.9 deaths per 100,000 abortions performed after 20 weeks.67  Thus laws and policies 
that obstruct and delay women’s access to abortion pose a direct threat to women’s health.  

Women who say that they wish they had obtained abortions earlier than they did report 
the following reasons for the delay: “lack of awareness of [the] pregnancy, lack of money, 
difficulty finding a provider, the distance to the nearest provider, the inability to leave 
work and the need to arrange for child care.”68  As discussed in sections A(1) and A(2) 
above, federal and state laws and policies contribute to all these obstacles to abortion.  
Almost all states impose one or more criminal laws that restrict abortion—parental 
consent or notification requirements, a waiting period requiring multiple trips to the 
clinic, biased counseling, and restriction of Medicaid funds for abortion.69  In March 
2006, as discussed above, South Dakota banned abortion altogether.70  

Parental notification and consent laws have been shown to delay young women’s access 
to abortion in at least two ways.  One study found that 32% of young women who were 
required by law to obtain parental consent to their abortions waited more than two 
weeks after learning of the pregnancy to tell their parents about it.71  Several studies 
have found an association between parental involvement laws and delays in young 
women’s access to abortion, either beyond eight weeks of pregnancy,72 or into the second 
trimester.73  Such laws also force young women to travel to other states, if they can, to 
obtain abortions without parental consent.74  Moreover, a recent study found that parental 
consent or notification laws greatly increase the likelihood of second-trimester abortion 
for those young women who will reach the age of majority during the second trimester 
of pregnancy (i.e., who can outwait a parental notification requirement by waiting for a 
riskier second-trimester abortion).75  

Young women and low-income women, in particular, may encounter difficulty securing 
the funds to pay the costs of travel and abortion care, and may experience difficulty 
escaping parental or employer surveillance for the repeated clinic visits required by laws 
imposing mandatory delays.  

Thirty-three states and the District of Columbia prohibit public funding for abortion 
unless the woman’s life is in danger or she is a victim of rape or incest.76 Even this 
limited exception is illusory, though: in 2001, only 6 of these 33 states reported funding 
any abortions.77  Abortion is financially out of reach for low-income women in these 
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states, where a one-child family on social assistance receives an average of $234.66 per 
month (ranging from a low of $124 per month in Arkansas to a high of $436 in New 
Hampshire);78 for a woman on welfare, the $372 average cost of a first-trimester abortion 
represents her family’s entire income for between three weeks and three months.  Lack 
of public funding significantly delays abortion for these women, who must find ways to 
raise the required funds. Women who are eligible for Medicaid get abortions an average 
of two to three weeks later in pregnancy than more affluent women do.79  

Because the financial and health costs of abortion increase as gestation progresses, “many 
poor women become trapped in a vicious cycle”:80  the longer it takes a woman to raise 
the funds, the more costly her abortion gets.  As a result, “funding restrictions have 
forced some women to carry their unintended pregnancies to term ... because they lacked 
the money to pay for the procedure themselves.”81  Studies have shown that Medicaid 
funding restrictions prevent about one in five Medicaid-eligible women from having 
abortions they would otherwise have had.82

4. Erosion of health protections

For more than thirty years, the Supreme Court has held that the U.S. Constitution 
mandates that any law restricting abortion must allow the abortion “where it is necessary, 
in appropriate medical judgment, for the preservation of the life or health of the 
mother.”83  In a 2000 decision, Stenberg v. Carhart,84 the Supreme Court applied this rule 
to strike down a state law banning certain pre-viability methods of abortion because the 
ban did not contain any exception to protect women’s health.  The Court held that state 
laws cannot “force women to use riskier methods of abortion.”85 

Despite the Court’s consistent protection of the health of women, a recurrent theme 
of recent federal and state anti-abortion regulation has been the attempt to erode or 
eliminate this health protection.  Both state and federal legislatures have passed laws that 
deliberately restrict or prohibit abortion even when the ban or restriction will endanger 
women’s health. 

Between 1992 and 2000, anti-abortion state legislators engaged in a deceptive but 
successful campaign to prohibit the safest methods of abortion used as early as 12 weeks 
in pregnancy: more than thirty U.S. legislatures banned procedures they labeled “partial 
birth abortion.”  Use of the banned procedures was prohibited even in circumstances 
in which they were the best procedures to protect the woman’s health.86  In Stenberg v. 
Carhart, the Supreme Court reaffirmed its longstanding precedent that a health protection 
is always required, declaring: “a State may promote but not endanger a woman’s 
health when it regulates the methods of abortion.”87  The Court held that laws restricting 
abortion must not subject women to legally created health risks by either (a) disallowing 
abortion when the pregnancy poses a risk to the woman’s health, or (b) requiring that a 
riskier abortion procedure be used.88  
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Despite this clear holding, just three years later, the United States Congress enacted, and 
the President signed into law, legislation nearly identical to the state law that the Supreme 
Court had struck down in 2000: once again, the statute was written so broadly that it 
banned the safest procedures used early in the second trimester; once again, it contained 
no exception for situations in which the banned procedure was the safest one available.89  
Because it is functionally identical to the legislation the Supreme Court had previously 
declared unconstitutional, this legislation was struck down by all three appellate courts 
that heard challenges to it.90  However, in March 2006, the Supreme Court agreed to review 
one of the appellate decisions, Gonzales v. Carhart.91  In the case, the U.S. government is 
asking the Court to reconsider its own Stenberg decision of just six years before.  

Similarly, in 2003, the state of New Hampshire passed a law requiring that a young 
woman’s parents be notified 48 hours before any abortion could be performed on her.  
The law lacked any exception for medical emergencies that threatened a young woman’s 
health.  Even if the 48-hour delay would result in substantial and irreparable harm to the 
minor’s health (short of death), the law delayed the abortion for 48 hours after parental 
notification.92 As a result, the law would have forced minors facing serious health crises, 
such as pre-eclampsia (uncontrolled high blood pressure), to notify their parents and then 
wait 48 hours; obtain a judge’s permission for the abortion; or wait until their condition 
became life-threatening before they could obtain a health-saving abortion.  Fortunately, 
prior to the 2006 addition of a second new justice, the Supreme Court struck down this 
law.93 

Finally, as discussed above, South Dakota recently passed a law banning virtually all 
abortions.94  Under the law, enacted as a direct challenge to Roe v. Wade,95 anyone who 
performs an abortion (other than the woman herself) can be imprisoned for up to five 
years.96  The law contains no health protection and no exception for circumstances where 
the pregnancy is a result of rape or incest.97 

B. RACIAL DISPARITIES: UNWANTED PREGNANCY, MATERNAL MORTALITY AND REPRODUCTIVE 
COERCION (ARTICLES 2, 3, 6, 24)

The Committee has frequently expressed concern over violations of the anti-
discrimination provisions of the ICCPR98 and has discussed discrimination against 
racial and ethnic minorities in access to health care.99  With respect to reproductive and 
sexual rights issues in particular, the Committee has recognized that indigenous women 
are more vulnerable to violence in reproductive health care services.100  The prevalence 
of forced sterilization among minority populations has twice prompted the Committee 
to remind states parties of the importance of informed consent in contraception 
procedures.101  In the context of Article 23 and the government obligation to protect the 
family, the Committee has also warned states that family planning policies should not 
be discriminatory or compulsory.102
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In the United States, widespread and deeply rooted discrimination persists against 
African-Americans, Latinas/os,* Asian-Americans and other ethnic minorities, as well as 
against indigenous people.  

As is described above in Section A(1), Latinas/os, African-Americans, and Natives are 
disproportionately likely to be uninsured.  Furthermore, for many reasons, they are more 
likely than most Americans to depend on government for their health insurance coverage, 
and to have their access to health care impeded either by lack of insurance or by 
government-imposed restrictions on coverage for reproductive health care.  As a result, 
African-Americans, indigenous people, and Latina/os fare worse than whites on virtually 
every measure of reproductive health.  

1. Maternal and infant mortality

African-Americans, Latinas, and Native American women are significantly less likely 
than white women to receive prenatal care,103 resulting in elevated rates of miscarriage 
and maternal mortality.  Latina and African-American women suffer rates of pregnancy 
loss about 50% higher than white women.104 African-American women also suffer greatly 
elevated rates of maternal mortality: they are more than four times as likely as white 
women to die in childbirth (24.9 maternal deaths vs. 6.0 maternal deaths per 100,000 live 
births).105  Latinas also experience a significantly elevated risk of maternal mortality: 7.1 
maternal deaths per 100,000 live births.106

Racial disparities in women’s reproductive health care affect racial minority children, 
especially black children: African-Americans are much more likely than whites to 
give birth to severely premature infants with low or very low birth weight.107  African-
American infants are 2.5 times more likely than whites to die in the first year of life; 
Native American infant mortality is 50% higher than for whites (African-American: 14.0 
infant deaths per 1,000 live births; Native American 8.6; white 5.7).108  Nonetheless, as 
is discussed in Section E below, African-American, Latina, and indigenous women are 
targeted for criminal prosecution and removal of their children when their pregnancies 
result in poor outcomes. 

2. Unintended pregnancy

As mentioned above, the rate of unwanted pregnancy among U.S. women is high: about 
49% of all pregnancies are unintended.109  Every year, about 5.1% of U.S. women become 
pregnant unintentionally; about half of these pregnancies end in abortion.110  Because 
government-imposed obstacles to contraception have a disparate impact on low-income 
women and women of color (discussed in Section A(1) above), Latinas and black women 
are less likely than their white counterparts to use birth control, and less likely than 
whites to use the most effective contraceptive methods.111  Fifteen percent of Latinas 
who are “at risk” of unintended pregnancy (i.e., of childbearing age, sexually active, and 
not wanting to become pregnant) use no method of birth control, as do 12% of at-risk 

*In publishing public health statistics and other official government data, the federal government defines the three largest ethnic 
groups in the United States as “white (non-Hispanic),” “black (non-Hispanic),” and “Hispanic (all races).”
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black women; by contrast, only 9% of at-risk white women go without contraception.112  
White women, who are more likely to have health insurance,113 are much more likely than 
Latinas or black women to use oral contraceptives114—one of the most effective, easily 
reversible forms of birth control.  Latinas and African-American women, who are more 
likely to be uninsured, are more likely than white women to use Depo-Provera, a long-
acting three-month contraceptive injection, or no method at all.115    

Because of governmental obstruction and lack of support for sex education, 
contraception, and reproductive health care, a woman’s ability to avoid unwanted 
pregnancy depends on her income.  Every year, more than 11% of women living below 
the poverty line have unintended pregnancies.116  Among women whose income is at least 
double the poverty level, less than 3% experience unwanted pregnancy.117  Moreover, 
the income disparity in unwanted pregnancy is increasing: between 1994 and 2001, 
unintended pregnancies among poor and near-poor women increased by between 29% 
and 26%, respectively, even as unintended pregnancies fell by 20% among middle- and 
upper-income women.118  Because of their higher rates of unintended pregnancy and 
lesser access to abortion, poor women have unintended births at five times the rate of 
more affluent women.119

At every income level, African-American women and Latinas have higher rates of 
unintended pregnancy than white women.  Among poor women (those whose incomes 
fall below the poverty level), Latinas have more than 160 unintended pregnancies per 
1,000 women of childbearing age.  Poor African-American women have more than 
130, and white women experience fewer than 90.120 Meanwhile, among non-poor 
women (those whose incomes exceed the poverty line), black women have more than 
80 unintended pregnancies per 1,000 women of childbearing age, Latinas have nearly 
50, and white women have just over 30.121  Moreover, among Latinas, the proportion of 
pregnancies that are unintended has increased substantially between 1994 and 2001.

Although they have been dropping since the early 1990s, rates of adolescent pregnancy, 
abortion, and births remain much higher in the United States than in other developed 
countries.122 Racial disparities in U.S. adolescent birth rates are striking.  For example, 
the birth rate for young white women (ages 15-19) is 26.8 per 1,000 women; for young 
Native women, approximately double the rate for whites (52.5 per 1,000); among young 
African-American women, 2.5 times the white rate (62.7); and among young Latinas 
more than triple the white rate (82.6).123 

3. Abortion

Since many unintended pregnancies result in abortion,124 the abortion rate per 1,000 
Latinas is more than double the rate among white women, and the abortion rate per 1,000 
African-American women is about five times as high as for whites.125  Low-income 
women and women dependent on government insurance face severe economic barriers 
to abortion.  Thus white women, who are more likely to be middle-class and privately 



22 WOMEN’S REPRODUCTIVE RIGHTS IN THE UNITED STATES

insured, are more likely than Latinas or black women to have abortions at the safest, 
earliest stage of pregnancy: at or before 8 weeks’ gestation.126  Latinas and African-
American women are more likely than whites to have abortions at riskier, late stages of 
pregnancy: 13 weeks or later.127  Almost half of women who had abortions beyond 15 
weeks’ gestation say they were delayed because they could not afford, find, or access 
abortion services earlier.128

4. Sexually transmissible infection

African-American women, in particular, suffer extremely poor reproductive health 
outcomes with respect to HIV/AIDS and other STIs.  Their infection rates are 
exponentially higher than those of whites: black women are more than 7.5 times more 
likely than white women to be diagnosed with chlamydia; 19 times more likely to 
be infected with gonorrhea; and 5.6 times more likely to be infected with syphilis.129  
Possibly because of lack of prenatal care, African-American infants are 16 times more 
likely than whites to be diagnosed with syphilis at birth.130  For HIV/AIDS, the disparity 
is staggering: black women are more than 25 times more likely to become ill with AIDS:  
50.2 of every 100,000 black women have AIDS, compared to 2.0 of every 100,000 white 
women.131

Other minorities also suffer elevated rates of STIs and HIV/AIDS: Latinas/os are twice 
as likely as whites to be diagnosed with syphilis or gonorrhea, and Latina/o babies are 
10 times as likely as whites to be diagnosed with syphilis at birth.132  Native Americans’ 
gonorrhea infection rates are more than 3.5 times those of whites.133  The rate of AIDS 
among Latinas is more than six times higher than among white women (12.4 per 
100,000); Native women’s AIDS rate is almost 2.5 times higher— (4.8).134 

5. Reproductive coercion

The United States has also had a long and disturbing history of reproductive coercion of 
Latina, African-American and indigenous women.  They have been disproportionately 
deprived of the basic right of informed consent in reproductive health care.  Well into the 
last decades of the 20th century, women of color were targeted for sterilization, which 
often was imposed on them coercively, secretly, or without their consent.135  High rates 
of sterilization among women of color appear to reflect this targeting: “by 1982, 42 
percent of Native American women, 35 percent of Puerto Rican women, and 24 percent 
of African-American women had been sterilized, compared with only 15 percent of 
white women.”136  During the 1990s, increasing numbers of black, Latina and Native 
women were targeted for long-acting contraceptives, such as Depo-Provera and Norplant, 
which women cannot voluntarily stop using.137  These long-acting contraceptives 
have also been imposed as conditions of probation or in resolution of child-protection 
proceedings, regardless of women’s autonomy and the risks to their reproductive 
health.138  In California, welfare eligibility is contingent on use of certain methods of 
contraception—sterilization or long-acting contraceptives, but not reversible methods 
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such as oral contraceptives or condoms—as use of these methods is an exception to 
the punitive “family cap” welfare sanctions described in Section A(1) above.139  These 
factors have contributed to a pattern of contraceptive use that denies many low-income 
women complete control over their own fertility.  Today, poor and low-income women 
are more than twice as likely as wealthier women to use the three-month injectable 
contraceptive;140 sterilization is the leading method of birth control among Latinas and 
black women, while the birth control pill, a fully reversible method, continues to be the 
leading method for white women and for women with a university education.141

C. ADOLESCENTS’ REPRODUCTIVE HEALTH (ARTICLES 6, 12, 16, 17, 18, 23–26)

In General Comment 28, the Committee refers to states parties’ obligation to protect 
children (Article 24) and recognizes girls’ greater vulnerability to discrimination.  It calls 
upon states to ensure that girls and boys be treated equally in health care, education, 
and provision of food.  It also specifically requires states parties to eliminate cultural 
or religious practices that prevent girls from exercising their rights under the Civil 
and Political Rights Covenant.142  The Committee has invoked the anti-discrimination 
provisions of the Covenant in recognizing the particular needs of adolescent girls faced 
with unwanted pregnancies.143  Moreover, in General Comment 17, the Committee 
outlines children’s right to special measures of protection based on their status as 
minors144 and reaffirms that children have the right to benefit from all of the guarantees of 
the Covenant.145

The Article 17 guarantee that “no one shall be subjected to arbitrary or unlawful 
interference with his privacy” has particular relevance for minors’ access to health care.  
While the Committee has not specifically addressed threats to minors’ medical privacy, 
it has expressed concern over adolescent access to reproductive health care146 and, on 
a number of occasions, emphasized the importance of ensuring the confidentiality of 
medical records.147  The Committee has also drawn attention to laws that require medical 
personnel to report abortions and has insisted that states take measures to preserve the 
confidentiality of medical information.148  Thus laws requiring disclosure of minors’ 
medical information to third parties, which impede access to health services and thereby 
endanger their lives, would violate the ICCPR.

The federal government and various state governments have passed laws that impede 
minors’ access to reproductive health care and that interfere with the confidentiality 
of medical services they may receive.  More than half of U.S. states are currently 
enforcing laws that require a young woman seeking an abortion to notify or obtain the 
written consent of one or both of her parents prior to the procedure.149  Proposed federal 
legislation that is likely to pass in 2006150 would make it a crime to help some young 
women travel out of state to obtain an abortion, unless they had first complied with the 
home state’s law requiring parental notification or consent.  Furthermore, this legislation 
would require that physicians in many states comply with a federal parental notification 
and delay requirement, in addition to complying with state parental involvement laws, 
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before performing an abortion on a young woman who resides in another state.  

While young women who enjoy good relationships with their parents are likely to 
consult their parents when faced with an unplanned pregnancy, laws that require parental 
notification or consent put other young women’s health at risk.  Young women who find 
themselves pregnant but who fear that their parents might respond angrily or abusively 
to the unplanned pregnancy are required to begin a court proceeding to prove that they 
are mature or that the abortion is in their best interests.  These notification and consent 
laws thus expose young women to violence and interference with their health care from 
disapproving parents, and often lead young women to delay both abortion and prenatal 
treatment until it is too late.151  

Federal and state governments have also sought disclosure of the confidential medical 
records of young and mature women who have had abortions, on the purported ground 
of investigation of sexual abuse and in response to women’s challenges to a federal 
abortion ban.152  The Attorney General of Kansas has issued an opinion requiring that if 
a physician, nurse, counselor, or other health care provider learns that a person under 16 
years old has been sexually active, the provider must report him or her to child protective 
services or the police—even if it was consensual sexual activity with an age-matched 
peer, and even if it did not involve sexual intercourse.153  Research has shown that such 
mandatory reporting of sexual activity does not deter teenage sexual activity, but does 
deter young women from seeking the reproductive health care they need, including 
contraception and STI testing and treatment.154  The Attorney General’s opinion was 
enjoined by a federal judge in April 2006,155 but the Attorney General has appealed.156

D. SEXUAL HEALTH EDUCATION; FREEDOM OF EXPRESSION, CONSCIENCE, AND FAMILY PRIVACY 
(ARTICLES 2, 3, 19, 24, 26)

Education is necessary for the exercise of all other rights, including the right to make 
informed decisions about reproductive health and one’s reproductive capacity.  Articles 
2, 3, and 26 guarantee equal enjoyment of rights and equality under the law, which imply 
that men and women should have equal access to education, including sexuality education.  
Article 19 provides for freedom of expression and opinions, including the right to receive 
information.157  Education prepares girls to participate on an equal footing with their male 
counterparts in the public and private spheres. In the reproductive context, education 
allows young women to protect themselves against unwanted pregnancies and STIs.

The Committee has encouraged measures to remedy discrimination in such areas as 
education.158  It has recommended “education and information campaigns” as means 
to prevent and eliminate persisting discriminatory attitudes and prejudices against 
women.”159  The Committee has specifically called on states to incorporate “accurate and 
objective” sex education in schools as a complement to providing access to contraceptive 
methods.160  It has also reminded states of the importance of ensuring “that traditional, 
historical, religious or cultural attitudes are not used to justify violations of women’s right 
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to equality before the law and to equal enjoyment of all Covenant rights.”161  Finally, it 
has expressed concern where insufficient steps have been taken to counter the belief that 
a woman’s “primary role is as wife and mother.”162

Nonetheless, the federal government and 47 states spend hundreds of millions of dollars 
on ineffective, misleading “abstinence-only-until-marriage” programs, often presented 
by religious groups, at public expense, in public schools, churches, and community 
centers.163  These curricula provide no information about access to or proper use of 
condoms or other modern forms of contraception.  Rather, they misinform young people 
about sexual health, exaggerate the dangers of premarital sex, and suppress information 
about the effectiveness of condoms and other modern contraceptive methods in 
preventing unwanted pregnancy.  They teach that birth control is dangerous,164 condoms 
are ineffective in preventing pregnancy,165 and that HIV, human papillomavirus (HPV) 
and other STI pathogens can pass through a condom.166  They also teach young people not 
to carry condoms for fear of damaging their “reputations.”167  Moreover, as discussed in 
section D(2) below, they promote egregious stereotypes about the nature and appropriate 
roles of men and women.

All rigorous studies of these programs have shown that they are ineffective: they do not 
reduce rates of adolescent pregnancy or STI, nor do they deter participants from having 
premarital sex.168  The programs do, however, have one notable effect: those who have 
been exposed to the programs are significantly less likely to use birth control or condoms 
when they do engage in sexual activity.169 

1. Disparaging condoms, discouraging contraception 

Federal rules and legislation prohibit the recipients of abstinence-only funds from 
providing any information about condoms or any other form of contraception—except 
for health risks and failure rates.  In practice, the curricula funded under the federal 
abstinence program exaggerate the failure rates of many forms of contraception and teach 
students that condoms are ineffective.  

Federal funding of abstinence-only programs is established under the 1996 Welfare 
Reform Act.170  This statute establishes an eight-part federal definition of “abstinence 
education.”  Abstinence education must have, as its “exclusive purpose, teaching the 
social, psychological, and health gains to be realized by abstaining from sexual activity.”  
It teaches that sexual abstinence until marriage is “the expected standard of human sexual 
activity,” and that it is “the only certain way to avoid out-of-wedlock pregnancy, sexually 
transmissible diseases, and other associated health problems.”171  It further requires that 
abstinence programs teach that premarital and nonmarital sexual activity are “likely” to 
lead to “harmful psychological and physical effects.”172 

 
Federal funding requirements encourage the teaching of “failure rates associated with 
contraceptives.”173  “Curriculum must not promote or endorse, distribute or demonstrate 
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the use of contraception or instruct students in contraceptive usage,”174 and must “not 
promote or encourage the use of any contraceptives in order to make sex ‘safer.’”175  
Recipients of federal abstinence funding are not permitted to provide any sexual health 
education outside the abstinence program, even on their own time, with their own funds.  
They are required to sign a pledge that they “will not provide to an adolescent and/or 
adolescents any other education regarding sexual conduct,” unless required to do so by 
federal law.176  

Federally funded abstinence curricula typically exaggerate the risks and failure rates of 
condom use—while failing to mention the very high user-failure rate of abstinence as a 
method of preventing STI and unplanned pregnancy.177  “Although the curricula purport 
to provide scientifically accurate information about contraceptive failure rates, many 
exaggerate these failure rates, providing affirmatively false or misleading information 
that misstates the effectiveness of various contraceptive methods in preventing disease 
transmission or pregnancy.”178

Thus, for example, one curriculum used in middle schools instructs that “imperfections 
in the contraceptive not visible to the eye, could allow sperm, STI, or HIV to pass 
through.”179  Other curricula claim, falsely, that condoms fail to prevent pregnancy 31% 
of the time,180 or that there is a 15% chance of pregnancy every time a couple uses a 
condom.181  One curriculum teaches, inaccurately, that “condoms do not appear to provide 
any protection from HPV[,] which causes 99% of all cervical cancer.”182  The same 
curriculum falsely asserts that there is “no clinical proof” that condoms are effective 
in preventing chlamydia, trichomoniasis, chancroid, syphilis, genital herpes or HPV.183  
Another federally funded curriculum concludes, “‘Safe sex’ is really a myth,”184 teaching 
students, “[t]here is no safe sex from putting a condom on.”185  

Still another federally funded curriculum used in public schools acknowledges in its 
parent guide that suppression of contraceptive information is a deliberate strategy to scare 
students into abstinence by increasing the risks of sex.  It explains that it does not address 
contraception because “contraceptives apparently encourage sexual activity by offering 
some limited protection against the consequence of pregnancy.”186 

2. Promoting gender stereotypes

In addition to discouraging contraception and teaching that condoms do not work, 
government-funded curricula promote the most egregious of gender stereotypes.  They 
reinforce notions that the man should be the breadwinner, while the woman’s role is as 
dependent wife and mother;187 that men marry to get sex and “domestic support,” while 
women marry to get emotional closeness and “financial support”;188 that girls are focused 
on relationships and do not prioritize success at school or work, while boys prioritize 
workplace success and are uninterested in relationships;189 and that because of men’s 
brain size and intellectual capacities, they are better suited to professions such as “math, 
engineering and architecture,” whereas girls’ “emotional” nature suits them to marriage 
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and motherhood.190  

Moreover, these curricula promote dangerous sexual stereotypes that put girls at risk of 
sexual assault while blaming the victim.191  They teach that the “raging hormones” of men 
and boys make it normal for them to try to pressure and coerce girls into sex;192 that girls 
do not have a “natural” sex drive, but that any interest girls may have in sex results from 
unfortunate social conditioning;193 that it is girls’ primary responsibility to be “modest”194 
and to ensure that boys do not get to have premarital sex with them;195 and that girls 
who “surrender” to sex lack self-respect and are undeserving of the love and respect 
supposedly afforded to virgins.196 

Recent studies demonstrate that young women who embrace such conventional notions of 
femininity are more vulnerable to sexual coercion and exploitation,197 and are less likely 
to use condoms or contraception.198  The harm of promoting these gender stereotypes is 
not limited to young heterosexual women and men: a 2005 study showed that abstinence-
only programs are associated with elevated levels of violence and harassment of gay, 
lesbian, bisexual, and transgender students in U.S. schools.199  

As UNAIDS, Human Rights Watch and the Sexuality Information and Education Council 
of the United States (SIECUS) have pointed out, the shame, stigma and gender inequality 
that these programs contribute to the spread of STIs, including HIV/AIDS..200  It is 
unsurprising, then, that in practice, young people who have undergone such abstinence-
only programs are less likely to use condoms, are more likely to engage in risky activities 
such as anal and oral sex in order to preserve their “virginity,” and experience elevated 
rates of sexually transmissible infections.201  Moreover, abstinence-only education has 
been shown to reduce the likelihood that those who contract STIs will seek treatment for 
them.202  Thus abstinence-only programs pose a serious health risk not only to students 
exposed to those programs, but to their future sexual partners.

E. DISCRIMINATION AGAINST PREGNANT WOMEN (ARTICLES 3, 6, 9, 17, 26)

States are obligated under Articles 3 and 26 of the Covenant to prevent discrimination 
against women, and to ensure their equal enjoyment of Covenant rights.  This 
nondiscrimination obligation applies equally to pregnant women.203  In addition, the 
Committee has expressed serious concern at the threat to life posed by imprisonment of 
expectant mothers.204

Nonetheless, contrary to broad international agreement that pregnant women are 
included in general prohibitions on sex discrimination,205 under U.S. law, pregnancy 
has been treated as an exception to the constitutional guarantee of gender equality.206  
Thus police, prosecutors and lawmakers throughout the United States have imposed 
coercive restrictions on pregnant women’s liberty and health care, and have enforced 
those restrictions through punitive criminal and civil sanctions that are targeted mainly 
at African-American, Latina and indigenous women.207  For example, many women have 
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been prosecuted and imprisoned for behavior during pregnancy, such as use of alcohol, 
medication, or illegal drugs that is alleged to have harmed the fetus.208  In addition, many 
state legislatures have sought to enact legislation that imposes civil or criminal liability 
on women who use substances while pregnant.209

Such discriminatory legislation and practices subject women to forms of civil or criminal 
liability that are never imposed on men.  These laws force the drug-addicted woman who 
becomes pregnant into an impossible predicament: if she seeks prenatal care or even 
addiction treatment, she exposes herself to criminal charges or the risk that her children 
may be removed from her home; if she avoids prenatal care, she risks her own life and 
health and those of her fetus.  Thus these laws fail to serve the purported state objective 
of promoting fetal health; rather, they deter the drug-dependent woman from seeking the 
prenatal care and treatment she needs.

F. EXTRATERRITORIAL EFFECTS OF RESTRICTIVE U.S. REPRODUCTIVE POLICIES (ARTICLE 2; SEE 
ALSO GENERAL COMMENT 31)

The Committee has recognized circumstances in which a state may be held accountable 
for its violations of the rights of individuals who live outside that state’s territory.210  In 
General Comment 31, the Committee stated that a state party “must respect and ensure 
the rights laid down in the Covenant to anyone within the Power or effective control of 
the State Party, even if not situated within the territory of the State Party.”211  

The Committee has applied this analysis not only in instances where the state exercises 
political or military control over a particular foreign territory,212 but also where the state 
lacks territorial domination but has control over the enjoyment of the particular right 
that was violated.213 In explicating the Committee’s contextual approach to jurisdiction, 
Professor Martin Scheinin writes that a country can be held accountable where it has 
effective control over the facts and events that constitute a violation of a human right,214 
i.e., where its actions violate the human rights of persons outside its territory.    

The United States has sought to impose its restrictive reproductive health policies in 
low-income countries, with devastating consequences for women’s reproductive rights 
and health.  

1. The “global gag rule”

As discussed in Section D above, Article 19 obliges the United States to safeguard the 
“freedom to seek, receive and impart information and ideas of all kinds, regardless of 
frontiers.”  Nonetheless, the United States has imposed a global gag rule, known as 
the “Mexico City Policy,”215 that prohibits any recipient of United States Agency for 
International Development (USAID) funding from providing abortions, referrals for 
abortion, or any information about abortion whatsoever.  USAID funding recipients are 
also forbidden to advocate that abortion be made—or kept—safe and legal.  
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By contrast, anti-abortion groups that receive U.S. funds are not subject to the gag rule.  
They can speak freely and may advocate strict criminal penalties for abortion or intrusive 
restrictions on abortion access.  In light of U.S. constitutional protections for expression, 
the global gag rule would be unconstitutional if applied to U.S. NGOs.216  Nonetheless, 
the U.S. government restricts the expression of NGOs in aid-recipient countries.217  

The global gag rule silences advocates for women’s health, preventing pro-choice NGOs 
from imparting relevant health information and silencing their ideas and concerns in 
political debates about abortion.  The global gag rule also hinders the scope of American 
NGOs’ work in public education, legal advocacy, litigation, legislative reform, and 
human rights work by impeding their co-operation with USAID-funded partners abroad. 
The gag on law reform dilutes these groups’ political effectiveness and blocks essential 
channels for advocacy in the United States and overseas, as well as in international fora 
such as the United Nations.

Finally, the implementation of the global gag rule has been linked to increased 
transmission of sexually transmissible infections, including AIDS, and to the deaths of 
women undergoing illegal abortions.218

2.  Export of abstinence-only programs to Uganda and other low-income countries

As noted above, Articles 2, 3, 19, 24 and 26 collectively give rise to a duty to ensure 
access to sexual health education and a state obligation to respect individuals’ freedom 
of expression. Despite these guarantees, USAID mandates the export of ineffective, 
misleading and stereotypical abstinence-only programs219 to low-income countries, 
requiring those countries to abandon scientifically proven comprehensive HIV- and 
AIDS-prevention strategies that have proved successful in reducing HIV infection.220  

Although abstinence promotion has been repeatedly demonstrated to be ineffective within 
the United States,221 the federal Leadership Act requires that 33% of all HIV prevention 
funds be directed to abstinence-only-until-marriage programs.222  United States AIDS 
policy for foreign countries is set out in detail in a State Department policy document, 
The President’s Emergency Plan for AIDS Relief: U.S. Five-Year Global AIDS Strategy 
(PEPFAR Strategy),223 and in a mandatory “Guidance” for AIDS-prevention funding 
recipients issued by the by the State Department’s Office of the Global AIDS Coordinator 
(the “OGAC Guidance”).224

In its PEPFAR Strategy, the United States government acknowledges that “[p]revention 
efforts are ... hampered by the stigma surrounding HIV/AIDS and gender inequality 
that increases the vulnerability of women and girls.”225  Nonetheless, PEPFAR funds 
the implementation of abstinence-only programs that, like their domestic counterparts, 
discourage and stigmatize condom use, promote gender stereotypes, and exacerbate the 
stigma of HIV/AIDS.
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The PEPFAR Strategy describes the United States’ preferred approach to HIV prevention 
as “ABC”: “Abstinence,” “Be faithful,” and “Condoms.”  However, the 33% spending 
requirement requires that HIV-prevention funds be dedicated to abstinence only, and 
not to comprehensive strategies involving condom education or promotion.  Moreover, 
the OGAC Guidance requires that any condom education or distribution must be 
accompanied by urgings to be abstinent and reserve sex for marriage.226

Although the “ABC” approach promoted in the PEPFAR Strategy and the OGAC 
Guidance purports to include condoms, it in fact promotes “abstinence” as the only 
appropriate prevention strategy for unmarried young people.  “Be faithful” is presented as 
the only prevention strategy suitable for married persons.  Condoms are deemed suitable 
only for “populations who engage in risky behavior,”227 defined as “prostitutes, sexually 
active discordant couples, substance abusers, and others.”228  Under the OGAC Guidance, 
PEPFAR refuses to fund social marketing campaigns for condom use in the general 
population.  It funds “condom information and provision” only in programs “that target 
at-risk populations with specific outreach.”229  

The OGAC Guidance forbids the “marketing of condoms to broad audiences of young 
people.”230  It prohibits the distribution of condoms in school programs,231 and forbids 
providing any information about condoms to students who are under 15 years old.232  
Grantees are instructed to “take great care not to give a conflicting message with regard 
to abstinence” by “present[ing] abstinence and condom use as equally viable, alternative 
choices.”233  For young people, abstinence is the only acceptable choice.

The OGAC Guidance recognizes that “certain young people” will have sex, “either by 
choice or by coercion.”234  It recommends that, if individual students “are identified 
as engaging in or at high risk for engaging in risky sexual behaviors,”235 they must be 
segregated from the other students and referred to a non-school program that provides 
condom information and distributes condoms in an “ABC” program that is “targeted to 
specific high-risk individuals or groups.”236  

By narrowly targeting condom use as suitable only for disfavored social groups—“sex 
workers and their clients, sexually active discordant couples or couples with unknown 
HIV status, substance abusers, mobile male populations, men who have sex with men, 
people living with HIV/AIDS, and those who have sex with an HIV-positive partner 
or one whose status is unknown”237—the approach mandated by PEPFAR stigmatizes 
condom users, and people living with HIV, as social undesirables.  This is the very stigma 
which successful, proven HIV-prevention strategies—including the successful strategy 
used by Ugandan AIDS educators during the 1990s—strive to overcome.238

The 33% abstinence promotion requirement directly harms the health of women, girls, 
men, and boys in the countries that receive U.S. HIV-prevention funding because local 
HIV-prevention organizations find that it “challenges their efforts to respond to local 
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prevention needs.”239  The “country teams” receiving PEPFAR funding point out that the 
requirement forces them to redirect funds from other important and effective programs—
prevention of mother-to-child transmission, care of persons with AIDS, medical and 
blood safety, prevention programs for persons infected with HIV, and comprehensive 
HIV-prevention messages—in order to meet the 33% target for abstinence spending.240  
In one PEPFAR focus country, which “lacks a health care system for providing PMTCT 
[preventing mother-to-child transmission] services,”241 the country team “has had 
significant trouble reaching its target for preventing [mother-to-child] infections.”242  
Nonetheless, “at the start of fiscal year 2006, OGAC directed the country team to reduce 
planned funding for PMTCT and dedicate more funding to AB activities” in order to meet 
its abstinence spending target.243  

Uganda, for example, is one of 15 “focus countries” of the U.S. government’s PEPFAR 
program.244  (Twelve of the 15 “focus countries” are low-income African countries with 
high prevalence of HIV infection.245)  According to the U.S. State Department’s Office 
of the Global AIDS Coordinator, more than 3.6 million Ugandans were subjected to 
USAID-funded abstinence promotion programs during fiscal year 2005.246  The serious 
and far-reaching effects of USAID funding of abstinence-only programs in Uganda were 
thoroughly documented in a recent Human Rights Watch report, “The Less they Know, the 
Better”: Abstinence-Only HIV/AIDS Programs in Uganda.247 

PEPFAR characterizes “ABC” as a local initiative that was developed in Uganda and 
proven successful,248 but it is in fact a U.S. initiative.249  Prior to 2002, the Ugandan 
HIV-prevention strategy included public education, destigmatization of HIV/AIDS, 
comprehensive sex education, partner reduction, distribution of condoms, and free flow 
of information about access to, effectiveness of, and correct use of condoms.250  This 
comprehensive strategy resulted in a substantial reduction in HIV prevalence in Uganda, 
from 15% in 1990 to 6% in 2002.251

Since 2002, USAID has funded Uganda’s switch from its prior, successful comprehensive 
model to the ineffective abstinence promotion strategy preferred by the United States.252  
Like their U.S. counterparts, the PEPFAR-funded abstinence promotion programs 
adopted by the Ugandan government disparage and discourage condom use, teaching, 
falsely, that condoms contain microscopic holes that allow HIV to pass through.253  Since 
embracing the PEPFAR Strategy in 2002, the Ugandan government, working with 
USAID, has suppressed distribution and social marketing of condoms,254 and even created 
a national condom shortage by impounding shipments of condoms from abroad.255  In 
the first two years of implementation of the PEPFAR abstinence-promotion strategy, the 
incidence of HIV in Uganda nearly doubled:  according to Uganda AIDS Commission 
Director General Dr. Kihumuro Apuuli, the yearly number of new HIV infections 
increased from 70,000 in 2003 to 130,000 in 2005.256

The exported versions of U.S. abstinence promotion campaigns promote gender 
stereotypes even more blatantly than those used within the United States: they urge girls 
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and women, but not boys and men, to remain virgins until marriage.257  This policy puts 
women at particular risk.  Abstinence and fidelity do not protect Ugandan women from 
HIV infection.258  A woman’s own virginity and fidelity do nothing to protect against 
a husband’s prior or extramarital HIV infection.  In sub-Saharan Africa as in India, 
Thailand and other low-income countries, 60-80% of HIV-positive women have had 
only one partner: their husbands.259  For many women in these countries, marriage is not 
protective against HIV infection:  rather, it is an HIV risk factor.260  

Ironically, one U.S. government official, quoted in a 2006 report by the United States 
Government Accountability Office, defends the targeting of girls and women, saying, 
“abstinence is an important message for young girls ...  because of their lack of 
negotiating power in relationships.”261  Yet, by promoting norms that require virginity and 
fidelity of women, but not men, U.S.-funded abstinence promotion undermines women’s 
ability to negotiate sex and condom use, and thereby facilitates the spread of HIV.
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