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THE GAINS OF THE NEW CONSTITUTION:

STRONGER PROTECTIONS FOR THE LIVES AND HEALTH OF WOMEN

8  The new Constitution affirms that ““every person has the right to the high- of a trained health professional, there is need for emergency treat-
est attainable standard of health, which includes the right to health

care services, including reproductive health care.” [Article 43(1)(a)].

ment, or the life or health of the [pregnant womanl]is in danger, or if
permitted by any other written law.” [Article 26(4)].

The “right to health care services” is explicitly guaranteed,
providing content to the right to health and placing clear obligations

upon the government to provide health care services.

“Reproductive health care” is included in the definition of the
right to health and health care services, affirming that reproductive
health care is essential to the right to health and forms part of the

health care services to which people are entitled.

Although reproductive health is not defined in the Kenyan Constitution,
Kenya—-along with 178 other countries at the 1994 International
Conference on Population and Development—endorsed the

following definition:

Reproductive health is a state of complete physical, mental
and social well-being and not merely the absence of disease
or infirmity, in all matters relating to the reproductive sys-
tem and to its functions and processes. Reproductive health
therefore implies that people are able to have a satisfying
and safe sex life and that they have the capability to repro-
duce and the freedom to decide if, when and how often to
do so. Implicit in this last condition are the right of men
and women to be informed and to have access to safe, effec-
tive, affordable and acceptable methods of family planning
of their choice, as well as other methods of their choice for
regulation of fertility which are not against the law, and the
right of access to appropriate health-care services that will

enable women to go safely through pregnancy . ...'

The new Constitution provides that “A person shall not be denied emer-
gency medical treatment.” [Article 43(2)].

This provision places a strong obligation on the government to ensure
that all persons, including women seeking post-abortion care or
emergency abortion services, receive necessary medical treatment.
The inability to pay for services, providers’ or institutions’ private
objections to providing certain types of care, and stigma-related delays
in care are impermissible, unconstitutional grounds on which to

deny emergency treatment, including abortion-related emergency

treatment.

A ““trained health professional” should be interpreted to include
doctors, clinical officers, nurses, and midwives who have the appropriate

training.

The Committee of Experts explained its rationale when drafting this

language, stating that unnecessarily requiring:

that abortions only be performed by medical practitioners
means that women in poor rural communities that have
no such services will be unable to access medical facilities
Jfrom alternative health workers such as clinical officers or
nurses with serious potentially fatal repercussions for poor

women.’

“Emergency treatment” is treatment that must be immediately
rendered to the patient to prevent further disability or death. This
separate ground for providing abortion services is distinct from the life
and health exceptions, indicating that these other two exceptions
must be interpreted more expansively than simply permitting access

to abortion in emergency situations.

Although not defined in the Kenyan Constitution, health is defined
by the World Health Organization as “a state of complete physical,
mental and social well-being and not merely the absence of

disease or infirmity.”?

The African Charter on Human and Peoples’ Rights,* the International
Covenant on Economic, Social and Cultural Rights,” the Kenyan
Ministry of Health® and the Kenyan Medical Practitioners and

Dentists Board also define health to include both mental and

physical health. Under the new Kenyan Constitution, women
have the right to access safe and legal abortion where the

pregnancy presents a danger to their mental or physical health.

Access to safe abortion in cases of pregnancy resulting from sexual

violence should also be—and, in Kenya, has been—understood as

central to preserving a woman’s life and health.?

The clause “or if permitted by any other written law>> makes clear
that the grounds listed in this provision are the minimum conditions

under which abortion should be legal; it leaves open the possibility for

o .. . . . further legislation, which could create additional conditions under which

8 By specifying conditions under which abortion may be legally provided, the bortion i tted. Sienifi . this . d ¢ allow f
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Constitution addresses the terrible toll caused by unsafe illegal abortion. The a ?r ton s perfm ¢ 1sn can.y,. 18 clause oes.no atlowlora

o . . . . e .. written law which would further limit access to abortion.

new Constitution explicitly permits abortion when “in the opinion
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