October 2, 2008

The Human Rights Committee

Re: Supplementary Information on the Abolition of Therapeutic Abortion in Nicaragua
scheduled for review by the U.N. Human Rights Committee during its 94" session

Distinguished Committee Members:

This letter is intended to supplement the periodic report submitted by Nicaragua, which is
scheduled to be reviewed by the Human Rights Committee (the Committee) during its 94'h
Session. The Center for Reproductive Rights (The Center), an independent non-governmental
organization, hopes to further the work of the Committee by providing independent information
concerning the rights protected in the International Covenant on Civil and Political Rights
(ICCPR)." This letter provides specific and detailed information concerning the abolition of
therapeutic abortion in Nicaragua and the severe impact on women’s rights guaranteed in the
ICCPR.

Reproductive rights are fundamental to women'’s life, health, and equality, and therefore the
commitment of States Parties to uphold and ensure these rights deserves serious attention.

The Rights to Reproductive Health Care (Articles 3.6, 7.9, 17 and 26 of the ICCPR)

Women'’s reproductive health and rights receive broad protection under the ICCPR, which
commits States Parties to guarantee the “inherent right to life” [Article 6(1)], the “equal right of
men and women to the enjoyment of all civil and political rights” [Article 3],’ freedom from
discrimination on the basis of sex [Article 26]," and freedom from “cruel, inhuman or degrading
treatment” [Article 7], including mental suffering.6 The ICCPR is clear that the right to life
[Article 6] and freedom from cruel treatment [Article 7] are non-derogable.7 Furthermore, the
Covenant also establishes the “right to liberty and security of person” [Article 9]° and freedom
from “interference with ...privacy” [Article 17(1)].°

This Committee has explicitly stated that Articles 6, 7, 9, and 17 encompass women’s
reproductive rights and health. More specifically, this Committee notes that States Parties
should “ensure that [women] do not have to undergo life-threatening clandestine abortion”"’ i
accordance with Article 6."' Likewise, the Committee cites women’s “reproductive functions
as a zone of privacy protected by Article 17." In light of these principles, we hope to bring
attention to Nicaragua’s total abortion law as a breach of its human rights obligations under the
Covenant.
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Contextual Background

On October 26, 2006, the Nicaraguan legislature enacted one of the most restrictive abortion
laws in the world, voting to eliminate the longstanding exception to their general abortion ban
and criminalizing abortion under any circumstances, even for victims of rape or incest, or to save
the life or health of the woman.'* A year later, on September 13, 2007, the legislature rejected a
proposal to reauthorize therapeutic abortions in cases where pregnancy endangered the woman’s
life or health'® and moved to adopt a revised penal code.'® The new Penal Code in effect
punishes anyone who performs an abortion on a consenting woman with up to three years of
imprisonment and also punishes the woman who has an abortion with up to two years in prison.17
With this step, Nicaragua joined Chile and El Salvador as the third country in the Western
Hemisphere to institute a total abortion ban in the past 20 years.'® Meanwhile, maternal death
and morbidity rates in Nicaragua remain among the highest in Latin America.'” Every year,
nearly 6,700 women are hospitalized with complications from miscarriages and illegal abortions
that could possibly result in death, permanent injury, or infertility.”” Nicaragua reports that the
2005 maternal mortality rate was between 150 to 200 deaths per 100,000 live births.?' During the
same period, the World Health Organization gave an upper estimate of 230 maternal deaths per
100,000 live births.** While Nicaragua acknowledges the high number of maternal deaths,
especially among adolescents, the government fails to mention that unsafe abortion is the main
cause of maternal mortality for women of all ages,” causing 16% of all maternal deaths prior to
the ban.** Experts estimate that the ban has caused a 100% increase in indirect obstetric deaths,*
defined as deaths resulting from maternal diseases “aggravated by physiologic effects of
pregnancyz.;’26 These deaths probably could have been prevented through access to therapeutic
abortions.

Nicaragua’s Total Abortion Ban Violates the ICCPR

This Committee has repeatedly linked illegal and unsafe abortions with high rates of maternal
mortality, noting that “illegal abortions have serious detrimental consequences for women’s
lives, health and well-being.”*® Consequently, in accordance with the human rights principles
outlined in the ICCPR, this Committee has recognized that a State’s duty to protect the right to
life may necessarily include a commitment to providing access to safe, legal abortion,” and
moreover, that denying such access can constitute multiple violations of the Covenant.*

In the November 2005 decision of K.L. v. Peru, this Committee ruled that the basic human rights
of a 17-year-old Peruvian adolescent had been violated when health officials denied her a
therapeutic abortion. Her doctor had advised an abortion after diagnosing her fetus with a fatal
abnormality that could pose grave health risks to the adolescent if she continued her pregnancy.’!
In reviewing the case, this Committee found that the hospital’s denial of a therapeutic abortion
violated the author’s autonomy and right to privacy [Article 17]** and the guarantee against
cruel, inhuman or degrading treatment [ Article 7],> as the author’s considerable pain and
distress “could have been foreseen™* when the hospital refused to allow her to terminate her
pregnancy.



Additionally, this Committee found the State failed to take special measures to protect the
“special vulnerability of the author as a minor girl” in violation of Article 24, and, in
conjunction with its violations of Articles 7, 17, and 24, the State had violated its obligation to
respect and ensure rights under Article 2.

This Committee’s finding that the State violated its obligation to afford K.L. special protection as
an adolescent is particularly relevant to consideration of Nicaragua’s total abortion ban, which
has the most dangerous impact on young and low income women, who typically lack access to
quality sex education and reproductive health services.’” To illustrate the heightened effect of
the total abortion ban on vulnerable groups, more than 80% of maternal deaths recorded in
Nicaragua in 2007 were adolescents and youths and 75% were women who lived in rural areas.”®
Therefore, Nicaragua’s total abortion ban also may violate Article 24.

The K.L. ruling is in line with several sets of concluding observations from this Committee
disapproving of legislation that criminalizes or severely restricts access to abortion.* Expressing
concern that the high number of unsafe abortions “imperil[s] the life and health of the women
concerned, in violation of articles 6 and 7 of the Covenant,”40 this Committee recommended that
States Parties “should ensure that women are not compelled to continue with pregnancies, where
this would be incompatible with obligations arising under the Covenant [Article 7 and General
Comment 28] and repeal the provisions criminalizing abortion.”*' By removing all exceptions to
abortion, Nicaragua’s current law gives women no other choice but to endanger their well being
in violation of Articles 2, 6, 7, and 17 of the Covenant.

Nicaragua’s Abortion Ban Stands in Stark Opposition to the Expanding Consensus that
Prohibiting Therapeutic Abortion Violates Human Rights

I. Nicaragua’s total abortion ban runs counter to the growing trend in the Latin
America and Caribbean region toward recognizing a woman’s right to health.

While Nicaragua has passed a more restrictive abortion law, other States in the region have
moved definitively toward liberalizing their abortion laws. In 2006, the Constitutional Court of
Colombia struck down the State’s total abortion ban as “a blatantly disproportionate measure’**
that not only violates international human rights treaties, but also the State’s Constitution.*’ The
Court ruled that abortion should be permitted when a pregnancy threatens a woman’s life or
health, and in cases of rape, incest, or fetal irnpairment.4

Mexico has also affirmed a woman’s reproductive rights. In 2005, the Mexican government
acknowledged that legal access to abortion is a human right in its response to Paulina Ramirez v.
Mexico, in which a 13-year-old was denied a legal abortion in the state of Baja California.*
More recently, in August 2008, Mexico’s Supreme Court upheld Mexico City’s law legalizing
abortion in the first trimester, striking down a challenge that the abortion law violated
constitutional and international principles on the right to life.*® This landmark ruling not only
recognized a woman’s autonomy over her reproductive decisions, but also signaled a trend in
jurisprudence toward protecting abortion as a human right.



Further establishing this shift, Nicaragua’s total abortion ban has been criticized by the Inter-
American Commission on Human Rights. In November 2006, the Commission issued an
unprecedented statement to the Nicaraguan government in response to the passage of the ban.*’
Cautioning that total abortion bans may violate international law and human rights, the
Commission reminded Nicaragua that denying women access to therapeutic abortion “endangers
women’s lives as well as their physical and psychological integrity.”*® The Commission also
expressed concern that the ban would have a chilling effect on the ethical mandate of health care
providers to “protect the lives of their patients and provide them with adequate treatment.”*

IL. Nicaragua’s total abortion ban directly contravenes other international human
rights treaties to which it is party.

Other UN treaty monitoring bodies have similarly recognized that denying women access to
therapeutic abortions violates human rights obligations. The Committee that oversees
implementation of the International Covenant on Economic, Social, and Cultural Rights
(ICESCR)’? and the Committee that oversees the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW)’' have both manifested deep concern over general
prohibitions on abortion and have urged States Parties to at least provide for exceptions where
the mother’s life is at risk or where pregnancy has resulted from rape or incest.”

In fact, the CEDAW Committee directly expressed concern on Nicaragua’s total abortion ban in
February 2007, pointing to Nicaragua’s high maternal mortality rates resulting from illegal and
unsafe abortion™ and commenting that the criminalization of therapeutic abortion “may lead
more women to seek unsafe, illegal abortions, with consequent risks to their life and health.”*
The Committee then urged Nicaragua to remove criminal penalties imposed on women who have
abortions and to ensure access to quality post-abortion care.>

The United Nations Committee on the Rights of the Child underscored the high rate of maternal
mortality caused by illegal abortions in Nicaragua and has recommended that Nicaragua change
some of the prevailing social attitudes toward abortion.”® Additionally, the Committee against
Torture has advised States to “take whatever legal and other measures are necessary to
effectively prevent acts that put women’s health at risk,” and emphasizing that restrictive
abortion laws lead to grave consequences, including the unnecessary deaths of women.”” Against
this backdrop of growing international recognition that denying access to therapeutic abortion is
a violation of human rights, Nicaragua’s total abortion ban stands in stark opposition.

We hope that the Committee will consider addressing the following questions to the government
of Nicaragua:

1. Given the prevalence of unsafe abortion and its dangerous impact on women’s lives —
especially the lives of adolescents — what measures will the government of Nicaragua
implement in order to protect the life and health of these girls and women at risk?

2. How does the government of Nicaragua reconcile the total abortion law with its
obligation to guarantee the rights and freedoms under the ICCPR?



3. What methods will the government of Nicaragua adopt, such as family planning and
sex education, to reduce the rate of unwanted pregnancies?

4. How will the government of Nicaragua resolve the tension between the total abortion
ban and the ethical mandate of health care providers to protect the lives of their
patients and provide them with adequate treatment?

We appreciate the active interest that the Committee has taken in reproductive health and rights,
and the strong Concluding Observations and General Recommendations the Committee has
issued to governments in the past, emphasizing the need to take steps to ensure the realization of
these rights. We hope that the information presented is useful during the Committee’s review of
Nicaragua’s compliance with the provisions contained in the Convention.

If you have any questions, or would like further information, please do not hesitate to contact the
undersigned.

Sincerely,
(/;u(m%h

Lilian Sepulveda
Legal Adviser for Latin America and the Caribbean

Ximena Andién
International Advocacy Director
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