
Understanding the Mental Health  
Indication for Legal Abortion 
[S]ome countries have interpreted “mental health” to include psychological distress caused by, for example, 
rape or incest, or by diagnosis of fetal impairment. In other circumstances, countries have also included in 
the interpretation of a threat to women’s mental health, distress caused by detrimental socioeconomic  
circumstances.1 

The scope of mental health includes psychological distress or mental suffering caused by, for example, 
coerced or forced sexual acts and diagnosis of severe fetal impairment. A woman’s social circumstances are 
also taken into account to assess health risk.2   - World Health Organization 

The MenTal healTh InDICaTIOn FOR aBORTIOn In KenYa
the new kenyan constitution permits abortion on mental health grounds. 

•  The 2010 Constitution explicitly permits abortion when “in the opinion of a trained health professional, 
there is need for emergency treatment, or the life or health of the mother is in danger, or if permitted by 
any other written law.”3

•  The World Health Organization (WHO) defines health as “a state of complete physical, mental and 
social well-being and not merely the absence of disease or infirmity.”4 

•  The WHO has further made clear that:  
In many countries, the law does not specify the aspects of health that are concerned but merely 
states that abortion is permitted to avert risk of injury to the pregnant woman’s health. Since all  
countries that are members of WHO accept its constitutional description of health as “a state of  
complete physical mental and social well-being and not merely the absence of disease or infirmity”, 
this description of complete health is implied in the interpretation of laws that allow abortion to protect 
women’s health.5 

•  The African Charter on Human and Peoples’ Rights,6 the International Covenant on Economic, Social 
and Cultural Rights,7 the Kenyan Ministry of Health,8 and the Kenyan Medical Practitioners and 
Dentists Board9 also define health to include both mental and physical health. 

•  As such, under the new Kenyan Constitution, women have the right to access safe and legal abortion 
where the pregnancy presents a danger to their mental and physical well-being. 

danger to the pregnant woman’s “life or health” is determined by the trained health professional in consultation 
with the patient. 

•  The Constitution permits a trained health professional to make this decision alone—without having to 
consult with other health care providers.

•  A “trained health professional” should be interpreted to include doctors, clinical officers, and nurses 
and midwives who have the appropriate training. This was the clear intention of the Committee of 
Experts that drafted this Constitutional provision.10 

•  The trained health professional does not need to have a specialty in psychiatry to determine 
whether a woman meets the mental health indications for abortion.11 
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MaKIng a DeTeRMInaTIOn

determining whether a pregnant woman meets the mental health indication for a lawful abortion is a multi-step  
process that requires careful consideration of the individual woman’s circumstances.*

There are currently no comprehensive government guidelines on how to determine whether a pregnancy may 
be terminated on mental health grounds. However, the Ministry of Public Health and Sanitation’s 2009 national 
guidelines on Management of Sexual Violence in Kenya outline one clear ground for a mental health indication 
for abortion: women who have experienced sexual violence. These guidelines state that a woman who becomes 
pregnant as the result of sexual violence should be informed that termination of pregnancy is an option in Kenya.12  

Studies and practices in other countries can also help inform this decision-making process. The following  
guidance is derived from the scholarship of leading legal and mental health experts. 

1.  First, any decision to terminate a pregnancy must be made in good faith. The trained health professional 
must objectively and professionally determine that the pregnant woman meets the criteria for termination to 
preserve her mental health.13 Evidence that a health professional has acted in good faith includes the  
following:

     › Avoiding arbitrary and subjective decisions based on personal opinion, self-interest, or personal  
   objection to abortion. 

     › Reaching an informed opinion through professional standards of assessment, including inquiry into a  
   patient’s family and personal mental history, as well as circumstantial factors about the patient’s life  
   (e.g., current social circumstances [see below for key indicators and factors to evaluate]). 

     › nOTE: If a trained health professional declines to perform an abortion on mental health grounds, another  
   trained health professional can still decide that the situation does meet the mental health grounds  
   criteria. As long as a decision is made in good faith, it does not have to be in agreement with the opinion  
   of other trained health professionals. In other words, an opinion from one trained health professional does  
   not preclude a woman from seeking or obtaining the opinion of additional trained health professionals  
   who may, in good faith, reach a different conclusion. 

2.  Second, the trained health professional must evaluate whether the patient meets the criteria for  
termination on mental health grounds. Mental health should be understood broadly, according to the WhO’s 
definition: “Mental health is not just the absence of mental disorder. It is defined as a state of well-being in 
which every individual realizes his or her own potential, can cope with the normal stresses of life, can work 
productively and fruitfully, and is able to make a contribution to her or his  
community.”14  

To help guide an evaluation, experts have identified at least three key indicators that could be considered. 
These indicators are simply an effort to guide decision making; only one needs to be met for a patient to meet 
the mental health indication for abortion.15

     › InDICATOR OnE: Risk of future negative mental health outcomes. To determine this, the trained health        
   professional can ask two questions: 

a. Is there reason to believe that continuation of the pregnancy would endanger the pregnant woman’s future 
mental health? In answering this question, the following factors may be evaluated: 

i. Vulnerability 

1. genetic inheritance, indicated by the patient’s personal and family psychiatric and medical  
history

* This section is drawn extensively from Rebecca Cook et al., Legal Abortion for Mental Health Indications, 95 Int’l J. 
GynecoloGy & obstetrIcs 185, 188–89 (2006).
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2. Early childhood experiences that may affect the emergence of a mental disorder, such as

a. neglect and abuse

b. Multiple shifting of school or home

c. Education 

d. Personality characteristics, such as impulsiveness

ii. Precipitating factors. Typically, these are events that have occurred recently and that could potentially  
   lead to mental disorder. Here it is important to assess how well the patient deals with, and has dealt  
   with, stress. Examples of precipitating events include 

1. Bereavement (a recent death

2. Termination of a significant intimate relationship

3. loss of employment

iii. Maintaining factors or chronic difficulties that reinforce or perpetuate a mental health problem,  
     such as 

1. Poverty

2. Marginalized social status

3. lack of social support

4. Frustration in obtaining appropriate services16  
 
OR

b. Are there pregnancy-related factors or adverse social circumstances that appear so distressing as to be 
likely to cause depression or another psychiatric illness? 

i. Specific risk indications include 

1. Pregnancy resulting from rape or incest. As mentioned above, in Kenya, access to safe abortion in 
cases of pregnancy resulting from sexual violence has long been understood as central to  
preserving women’s life and health.17

2. Diagnosis of harmful fetal conditions.18 The Human Rights Committee, which oversees  
compliance with one of the key human rights treaties, the International Covenant on Civil and 
Political Rights, stated in K.l. v. Peru that “[t]he omission on the part of the State in not enabling 
[K.l.] to benefit from a therapeutic abortion [after a diagnosis of severe fetal impairment, such 
as anencephaly] was, in the Committee’s view, the cause of the suffering she experienced. The 
Committee has pointed out . . . that the right [to freedom from cruel, inhuman, and degrading 
treatment] relates not only to physical pain but also to mental suffering.”19

3. Adolescent pregnancy. Adolescents who become pregnant may experience stigma or familial or 
community ostracism, as well as the end of educational opportunities.

4. Pregnancy outside of marriage. As legal scholar Rebecca Cook has noted, a pregnancy outside of 
marriage may cause “fear of familial and/or social ostracism, and significantly reduces prospects 
of marriage and of [a woman’s] own future family life. It may also create fear of subjection to  
physical violence, and even of death.”20 

 

     › InDICATOR TWO: Acute risk of suicide

a. Does the patient have an immediate intent to harm herself? 

b. Does she have a specific suicide plan in mind?
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c. If the answer is yes to both these questions, she meets the criteria for the mental health indication for 
abortion.

     › InDICATOR THREE: Current serious and/or chronic mental illness

a. Does the patient have a mental illness (e.g., depression, schizophrenia, or bipolar disorder)?21

b. If yes, does the patient feel she is able to parent a child? 

i. If the answer is no, then a termination of pregnancy on mental health grounds is permitted.  

c. However, before performing the termination, the trained health professional must ask the following: Does 
the patient have the ability to understand her condition and the options available? 

i. If not, every effort should be made to stabilize the patient so that she may give her informed consent  
   to the procedure before a pregnancy is terminated. 
 

3.  Third, once the trained health professional, in consultation with the pregnant woman, has determined whether 
she meets the mental health indication for abortion, the trained health professional should obtain her informed 
consent in writing. 

4.  Finally, both prior to and following the procedure, the trained health professional should offer non-mandatory 
and non-biased counseling to the patient, as well as information on available family planning options. 

aBORTIOn anD WOMen’S MenTal healTh
terminating an unwanted pregnancy does not increase the risk of mental health problems.

. . . for women with an unwanted pregnancy, abortion does not appear to harm their mental health.22 

— NCCMH Report, UK Royal, College of Psychiatrists (2011) 

The belief that terminating an unwanted pregnancy can harm a woman’s mental health has been widely 
debunked by experts. Instead, mental health experts have found that, in many ways, it is the stigma surrounding 
abortion that harms women most.23 

In 2011, with funding from the UK Department of Health, the national Collaborating Centre for Mental Health 
(nCCMH) undertook a scientific review of the relationship between mental health and abortion. The nCCMH was 
established in 2001 at the Royal College of Psychiatrists, in partnership with the British Psychological Society. Its 
primary role is to develop evidence-based mental health reviews and clinical guidelines. After a comprehensive 
assessment, the nCCMH determined that: 

•  The rates of mental health problems for women with an unwanted pregnancy were the same whether they 
had an abortion or gave birth.

•  An unwanted pregnancy was associated with an increased risk of mental health problems. 

•  The most reliable predictor of post-abortion mental health problems was having a history of mental health 
problems before the abortion.24

More specifically, the nCCMH’s review found that:  

•  [T]he risk of mental health problems following an abortion was comparable to the risk of mental health 
problems following a delivery.25 

•  The association between abortion and mental health outcomes are unlikely to be meaningful. . . . When 
a woman has an unwanted pregnancy, rates of mental health problems will be largely unaffected whether 
she has an abortion or goes on to give birth.26 
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In 2008, the American Psychological Association (APA) Task Force on Mental Health and Abortion also found that:  

•  Based on our comprehensive review and evaluation of the empirical literature published in peer-reviewed 
journals since 1989, this Task Force on Mental Health and Abortion concludes that the most  
methodologically sound research indicates that among women who have a single, legal, first-trimester 
abortion of an unplanned pregnancy for nontherapeutic reasons, the relative risks of mental health  
problems are no greater than the risks among women who deliver an unplanned pregnancy. This conclusion 
is generally consistent with that reached by the first APA task force (Adler et al., 1990).27 

In addition, the report stated that “[a]cross studies, prior mental health emerged as the strongest predictor of 
postabortion mental health (Major et al., 2000).”28 
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