
 

 

UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF LOUISIANA 

JUNE MEDICAL SERVICES LLC, d/b/a HOPE 

MEDICAL GROUP FOR WOMEN, on behalf of its 

patients, physicians, and staff; et al., 

Plaintiffs, 

v. 

REBEKAH GEE, in her official capacity as 
Secretary of the Louisiana Department of Health; et 
al., 

Defendants. 

 

No. 3:16-CV-444-BAJ-RLB 

 

 

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO REVIEW 

MAGISTRATE JUDGE’S ORDER (ECF 281) 

  

Defendants are once again seeking to disclose on the public docket confidential 

information that this Court properly sealed, despite this Court repeatedly instructing Defendants 

that such documents are properly designated Confidential and/or sealed under the governing rules 

and standards. In this latest attempt, Defendants ask the Court to reconsider multiple orders sealing 

pending briefs on confidentiality issues in this case. Because those briefings contain the very same 

Confidential Information that is the subject of their underlying disputes (including, inter alia, the 

identities of anonymous abortion providers), the Court’s prophylactic sealing orders are necessary 

to protect this sensitive information while the Court addresses the underlying disputes at hand. 

Defendants provide no explanation for why this information should be made public at this 

time, arguing only that the Magistrate Judge’s Order is a “per se abuse of discretion” because it 

lacks sufficient analysis. Defs.’ Mem. Supp. Mot. to Review Magistrate Judge’s Order (ECF No. 

281) (“Defs.’ Mem.”) at 7, ECF No. 292-1. Defendants’ argument is both incorrect and misses the 

point. The confidentiality of the information Defendants now seek to unseal has already been 
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decided by this Court and yet also is at issue in pending motion practice as a result of Defendants’ 

repeated attempts to relitigate those same issues—including motions to de-designate deposition 

testimony, vacate the Magistrate Judge’s order sealing Confidential information, and stay 

discovery pending resolution of confidentiality disputes. The filings sealed by the Magistrate Judge 

in the order Defendants now challenge are part of the briefing on those pending motions.1 Filing 

this information on the public docket while the underlying motions are pending would moot these 

disputes, effectively denying this Court of the opportunity to consider and rule on these serious 

issues and would irreparably harm Plaintiffs. Once again, Defendants’ request ignores the very 

real risk of harm should this information be disclosed in this litigation. 

I. FACTUAL BACKGROUND  

 

Since October 2018, Defendants have engaged in an ongoing practice of seeking to de-

designate and/or unseal information that falls squarely within the Protective Orders in this case: 

the Protective Order (“Pseudonym Order”), ECF No. 12, and the Order (“Protective Order”), ECF 

No. 96. Defendants have filed at least six motions to this end, including multiple requests for 

additional review of the Court’s well-reasoned orders. See Defs.’ Mot. to Vacate & Unseal (“Mot. 

to Vacate & Unseal”), ECF No. 207 (Oct. 25, 2018); Defs.’ Mot. to De-Designate Portions of Dr. 

Doe 2’s Dep. Test. (“Mot. to De-Designate”), ECF No. 270-3 (Aug. 16, 2019); Defs.’ Renewed 

Mot. to Vacate & Unseal, 271-3 (Aug. 16, 2019); Defs.’ Mot. for Expedited & Consolidated 

Consideration of Renewed Mot. to Vacate & Unseal & Mot. to De-Designate, ECF No. 279 (Sept. 

18, 2019); Defs.’ Mot. to Review Magistrate Judge’s Order (ECF 281), ECF No. 292 (Oct. 16, 

                                                 
1 The Magistrate Judge’s order also grants Defendants’ request to file under seal their opposition to a motion to quash 

a third-party subpoena and the exhibits filed therewith. Order, ECF No. 281. While the underlying motion does not 

challenge confidentiality designation or the sealing of information, the filings include information that is at issue in 

pending challenges to confidentiality protections. See Decl. Att’y Joseph Scott St. John, ECF No. 272-4. 
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2019); Defs.’ Mot. for Limited Relief from Protective Order to File Documents with U.S. Supreme 

Court, ECF No. 293 (Oct. 18, 2019).  

 These ongoing confidentiality disputes have revealed that Defendants dispute the scope 

and very existence of the Protective Orders in this litigation. As a result, Plaintiffs have had to file 

a motion to stay discovery to clarify these important threshold issues. Pls.’ Mot. to Stay Disc., ECF 

No. 235 (May 24, 2019). Nevertheless, Defendants continue to minimize the harms of disclosure 

and insist they are entitled to additional information, even as they dispute the protections this Court 

put in place. Defs.’ Mem. Opp’n Mot. to Stay Disc. at 11–14, ECF No. 245-2. 

Over the course of this motion practice, the parties have unsurprisingly filed motions, 

memoranda, and exhibits containing the confidential information that is itself at issue in these 

disputes. Accordingly, the parties have filed motions to prevent disclosure while the Court 

adjudicates these disputes. The Court properly granted these protections. Order, ECF No. 281. 

Nevertheless, Defendants seek to have these protections removed—despite the fact that all of the 

underlying confidentiality disputes remain pending before the Court.  

II. THE MAGISTRATE JUDGE’S ORDER WAS PROCEDURALLY PROPER 

GIVEN THE RECORD EVIDENCE IN THIS LITIGATION AND DEFENDANTS’ 

PENDING MOTIONS. 

As briefed repeatedly in this litigation, see, e.g., Pls.’ Opp’n Renewed Mot. to Vacate & 

Unseal, ECF No. 274; Pls.’ Opp’n Mot. to Vacate & Unseal, ECF No. 219, the Court has authority 

to seal documents for good cause shown. Fed. R. Civ. P. 26(c). “A court may seal documents 

without placing findings of fact onto the record if it has ‘extensive history with the parties’ and is 

‘uniquely familiar with the facts of the case.’” Ruling & Order (“July 31 Order”) at 7, ECF No. 

265 (quoting Test Masters Educ. Servs., Inc. v. Robin Singh Educ. Servs., Inc., 799 F.3d 437, 455 
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(5th Cir. 2015)), rev’d on other grounds, No. 13-20250, 2015 WL 13768849, at *2 (5th Cir. Oct. 

22, 2015)). The Magistrate Judge’s Order clearly meets that standard. 

As the Court itself recognized, it is “intimately” and “fully and extensively” familiar with 

the parties, arguments, and facts of this case. Id. The Court has had numerous occasions to examine 

the confidentiality protections in this case and has repeatedly recognized that disclosing the 

identities of the Doe Plaintiffs and third-party providers poses a serious risk of harm. See, e.g., id. 

at 6 (“Most troubling, Defendants have alleged that after searching for the names of the non-Doe 

Doctors, it was discovered that their names appeared on websites that Plaintiffs identified as being 

potentially linked with groups that advocate violence against abortion providers and clinics.”); see 

also Pseudonym Order; Protective Order; Order, ECF No. 203 (ordering documents to be sealed). 

Moreover, the Court is familiar with the particular issues raised by Defendants’ motion 

because it has already decided them multiple times. See July 31 Order (upholding sealing of non-

party providers’ identities); Order, ECF No. 203 at 1 n.1 (noting “with great concern and 

consternation the careless nature in which Defendants identified physicians in the exhibits to their 

motion, as filed in the open record” and “admonish[ing] Defendants to ensure that such 

carelessness not be repeated in future filings”). This Court has made clear that third-party 

Louisiana abortion providers are covered by the Protective Order and that Defendants’ arguments 

to the contrary are “unsupported by the facts and the law.” July 31 Order at 5. The Court 

determined there is no legitimate need to unseal records that disclose anonymous physicians’ 

identities to the public through this case, particularly given the potential harm that could result to 

Plaintiffs and non-Plaintiff physicians from doing so. Id. at 6–7. The sealing order Defendants 

challenge in the instant motion, ECF No. 281, simply enforces these clear directives. 
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Nevertheless, Defendants attempt to relitigate the same issues, wasting both the Court’s 

and the parties’ resources. After being presented with ample reasoning from this Court, see, e.g., 

July 31 Order, Defendants now argue that what they need is more detail. However, where the 

parties have briefed the underlying confidentiality issues numerous times and Defendants present 

no new arguments, the Court need not go through a line-by-line assessment of the same analysis 

each time Defendants attempt to re-litigate an issue. Test Masters Educ. Servs., Inc., 799 F.3d at 

455 (“Though the district court did not conduct an on-the-record analysis, we find it implicit in the 

record that such an analysis was made.”) 

Neither Test Masters Educational Services Incorporated, 2015 WL 13768849, nor SEC v. 

Van Waeyenberghe, 990 F.2d 845 (5th Cir. 1993) hold to the contrary. On rehearing in Test 

Masters, the Fifth Circuit remanded the question of whether the sua sponte sealing of a hearing 

transcript was justified because the Fifth Circuit was “unable to discern from the limited record” 

whether the district court had conducted the requisite balancing of interests. 2015 WL 13768849, 

at * 1–2. Likewise, in Van Waeyenberghe, the Fifth Circuit reversed a sealing order where it found 

“no evidence in the record that the district court balanced the competing interests” prior to sealing 

a final order. 990 F.2d at 849.  

Here, by contrast, the record already contains ample evidence that the Court balanced the 

competing interests. The Court’s July 31 Order provided a detailed analysis of the confidentiality 

protections governing this case. It held that sealing was warranted because: (1) the information at 

issue falls squarely within the Protective Order; (2) there is good cause to seal the records “given 

the potential harm that may result,” especially in light of attention given to those Louisiana 

abortion providers on websites that are “potentially linked with groups that advocate violence 

against abortion providers and clinics;” and (3) these confidentiality protections do not impede 
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Defendants’ ability to respond to separate requests for such information under Louisiana Public 

Records law. July 31 Order at 5–7.2  

Nor is there merit to Defendants’ argument that Plaintiffs have failed to show good cause 

for sealing the information at issue. In fact, Defendants themselves admit that the Protective Order 

covers this information. Defs.’ Mem. at 1-4 (stating that sealing motions at issue were filed “to 

comply with the Protective Order”). Plaintiffs have repeatedly briefed the need for confidentiality 

protections in this case. See Pls.’ Opp’n Mot. to Vacate & Unseal; Pls.’ Mot. to Stay Disc.; Pls.’ 

Opp’n Mot. to De-designate, ECF No. 273-1; Pls.’ Opp’n Renewed Mot. to Vacate & Unseal; Pls.’ 

Opp’n Mot. for Expedited & Consolidated Consideration of Renewed Mot. to Vacate & Unseal 

and Mot. to De-Designate, ECF No. 290. Moreover, as Defendants’ recognize, see Defs.’ Mem. at 

8–9, Plaintiffs expressly incorporated these arguments into their motions to seal. See Pls.’ Mem. 

Supp. Mot. to File Under Seal Opp’n Mot. to De-Designate, ECF No. 273-2. Thus, any suggestion 

that the requisite information is not before the Court fails on its face. 

Over the past year, Defendants have filed multiple motions asking the Court to litigate—

and re-litigate—confidentiality protections in this litigation. Defendants now go a step further, 

asking the Court to reconsider its rulings on prophylactic sealing motions that are necessary to 

protect sensitive information while the Court addresses the underlying confidentiality disputes at 

hand. This request should be rejected.  

III. CONCLUSION 

 

For the reasons above, Defendants’ motion should be denied. Plaintiffs reserve all rights 

to seek attorneys’ fees for this and any other baseless motions. 

                                                 
2 This is not the first time, Defendants have failed to acknowledge the scope of the Court’s detailed analysis on these 

issues. Rather, these same baseless arguments were presented when Defendants moved for reconsideration of the 

Court’s July 31 Order. See Defs.’ Mem. Supp. Renewed Mot. to Vacate & Unseal, ECF No. 271-4. Plaintiffs hereby 

incorporate by reference their response to that prior motion. Pls.’ Opp’n Renewed Mot. to Vacate & Unseal. 
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Dated: October 30, 2019 Respectfully submitted, 

 

/s/ Charles M. Samuel II /s/ Emily Nestler 

Charles M. Samuel, III   Emily Nestler 

Charles M. (Larry) Samuel, III  

La. State Bar No. 11678  

RITTENBERG, SAMUEL & 

PHILLIPS, LLC  

1539 Jackson Ave., Suite 630  

New Orleans, LA 70130  

(504) 524-5555  

samuel@rittenbergsamuel.com  

 

Counsel for Plaintiffs  

Emily Nestler*  

Molly Duane*  

Caroline Sacerdote*  

Alexandra S. Thompson*  

CENTER FOR  

REPRODUCTIVE RIGHTS  

199 Water St., 22nd Floor  

New York, NY 10038  

(202) 629-2657  
enestler@reprorights.org  

Dimitra Doufekias*  

MORRISON & FOERSTER 

LLP  

2000 Pennsylvania Ave., NW  

Suite 6000  

Washington, DC 20006-1888  

(202) 887-1500  

DDoufekias@mofo.com  

 

*admitted pro hac vice  
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CERTIFICATE OF SERVICE 

I certify that on this 30th day of October 2019, I electronically filed a copy of the foregoing 

document with the Clerk of the Court using the CM/ECF system, which will send notification to 

all counsel of record. 

/s/ Emily Nestler 

      Emily Nestler 
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