Expert Opinion by the Center for Reproductive Rights to the Constitutional Court of the
Republic of Croatia Regarding the Review of the Costitutionality of the Act on Health
Measures for the Realization of the Right to Freelypecide on the Childbirth

4 January 2017

The Center for Reproductive Rights respectfullyrsitb this expert opinion to the Constitutional
Court of the Republic of Croatia for its consideratin the context of its review of the
constitutionality of the Act on Health Measures tloe Realization of the Right to Freely Decide
on the Childbirth (Act Official Gazette No. 18/78).

The Center for Reproductive Rights is one of theld® leading legal human rights
organizations in the field of women’s reproductiights. For 25 years the Center has worked to
advance the respect, protection and fulfillmentvomen’s human rights in the field of
reproductive health. To this end the Center engagsisategic litigation to advance women’s
human rights and in this capacity, has filed and weveral high-profile cases on behalf of
women whose reproductive rights have been violdtedexample, these include European
Court of Human Rights cas€s and S. v. Polan(R012) anR.R. v. Polan@2011), the
Committee on the Elimination of Discrimination Agat Women (CEDAW Committee) cases
Alyne da Silva Pimentel Teixeira v. Bra@D11) and..C. v. Peru2011), and the Human Rights
Committee caselellet v. Ireland(2016) andK.L v. Peru(2005). The Center has also filed and
won major domestic cases on women'’s reproductiedtihand rights in a range of national
jurisdictions. Most recently, in 2016, the Centemna groundbreaking ca¥¢hole Woman'’s
Health v. Hellerstedbefore the U.S. Supreme Court. The Center alsdadyg submits third-
party interventions in national and internatioredes which are often relied upon by national
courts and international bodies in their determamet For example, in a case not dissimilar to
the one currently before this Court, the Centenstibd an Amicus brief on the constitutionality

of Slovak laws allowing abortion on request, whigis decided by the Constitutional Court of



the Slovak Republic in 2007. The Center’s expeisaso frequently called upon by regional
and international human rights bodies such asrdatyt monitoring bodies, and the United

Nations Human Rights Council.

This case raises the question of whether the Gro#tct on Health Measures for the Realization
of the Right to Freely Decide on the Childbirth T8Act) complies with Article 21 of the
Constitution of the Republic of Croatia and witkeimational human rights law and standards.
The petitioners argue that both Article 21 of then€&titution as well as international human
rights treaties ratified by Croatia guarantee htrtg life prior to birth. On the basis of thisch
they then argue that by allowing women to accesstian in certain circumstances the 1978 Act
contradicts Article 21 of the Constitution and xelet international human rights treaties. They
also claim that the 1978 Act is unacceptable froengoint of view of scientific, medical, moral,
and legal considerations. The petitioners thusesgthat the Constitutional Court invalidate the
1978 Act.

This expert opinion explains that such a readinthefright to life would be inconsistent with
international human rights law and standards. tlirees that the repeal or restriction of the 1978
Act would also contradict prevailing European léggise practice on abortion as well as the
most recent developments in European constitutijomaprudence. It also explains that
repealing or restricting the 1978 Act would conicadhternational public health and clinical
guidelines on safe abortion care, and would bensistent with international human rights law
and standards. Accordingly, there is no warramitiner international human rights law,
European comparative law or international publialtieand clinical standards for the
invalidation of the 1978 Act.

This opinion is divided into six sections. Sectlgresents standard European legislative
practice and the latest developments in Europeastitotional jurisprudence on abortion.
Section Il outlines key recommendations on safetadoby international public health and
medical bodies, in particular the World Health Qrgation. Section Ill focuses on the meaning
and application of the right to life as enshrinedniternational human rights treaties and its

interpretation by international and European humngints mechanisms. Section IV outlines the



way in which international and European human ggéndards require States to protect
women’s access to safe and legal abortion servigeaslly, Section V addresses the implications
of the principle of non-retrogression under intéioregal human rights law and its application to
this case. Section VI concludes the expert opinion.

I. Standard European Legislative and Constitutional Pactice is to Legalize Abortion
and Not to Recognize a Right to Life before Birth

Legislation in almost all European jurisdictionsegalized women’s access to abortion in a
similar manner to the Croatian 1978 Act. As outlimelow, standard European legislative
practice is to allow access to abortion on a wosaguest or on broad socioeconomic grounds
up until a specific term limit, and thereafter oreage of additional grounds. Moreover, the
common approach to constitutional interpretatiorEllyopean constitutional courts is not to

recognize a “prenatal right to life” or a rightlife before birth.

a) European Legislative Standard on Abortion

Apart from a very small number of countries (liskelow), all countries in the European Union
and the Council of Europe, including Croatia, I&gallow abortion on a woman’s request,
usually in early pregnancy (i.e. for the first 1@, or 14 weeks of pregnancy)celand, Finland
and the United Kingdom differ very slightly in thiheir laws premise access on certification by
two medical professionals (or social workers) coniing that a woman is eligible for abortion
due to broadly framed socioeconomic reasons. Homvelue to the manner in which these three
countries’ laws are interpreted and implementepractice, women in these jurisdictions who
believe ending a pregnancy is the best decisidhaim circumstances can usually obtain legal

abortion services within the time limits outlined.

All of these European countries’ laws also prowiut, once the timeframe for legal access to

abortion on request or on broad socioeconomic giepasses, medical professionals may still

! See, e.g.CENTER FORREPRODUCTIVERIGHTS, The World’s Abortion Laws 2016, available at
http://worldabortionlaws.com/map/.



perform abortions later in pregnancy on exceptigmalinds, namely where necessary to avert a
risk to a woman's life, to safeguard her physicad anental health, or where there is a

serious/severe or fatal fetal impairment.

The only jurisdictions in Europe that do not allewmen’s access to abortion on request or
broad socioeconomic grounds are Ireland, Maltatidon Ireland, Poland and the microstates
(Andorra, Liechtenstein, Monaco, and San Marindl) oAthese countries have been repeatedly
criticized internationally for their highly resttice laws and practices that put women’s health
and lives at risk. Some have even been the subject of judgmentsdEtinopean Court of
Human Rights and the United Nations (UN) Human Bigtommitte€’.

b) European Constitutional Approach to the Right tfeland Abortion
Almost all European constitutions provide no explbe implicit recognition of any right to life

prior to birth. Indeed, Ireland is the only countingt includes a provision explicitly recognizing

the “right to life of the unborn” in its constitoti* Moreover, modern European constitutional

2 See, e.gHuman Rights Committe&€oncluding Observations: Irelangara. 9, U.N. Doc. CCPR/C/IRL/CO/4
(2014);Monaco,para. 12, U.N. Doc. CCPR/C/MCO/CO/3 (201Sgn Marinoparas. 14-15, U.N. Doc.
CCPR/C/SMR/CO/3 (2015); Committee Against Tortl@AT Committee)Concluding Observations: Poland,
para. 23, U.N. Doc. CAT/C/POL/CO/5-6 (2013); Contegton Economic, Social and Cultural Rights (ESCR
Committee) Concluding Observations: Irelangara. 30, U.N. Doc. E/C.12/IRL/Co/3 (201¥pland,paras. 46-47,
U.N. Doc. E/C.12/POL/CO/6 (2016); Committee on Elieination of Discrimination Against Women (CEDAW
Committee) Concluding Observations: Andorrparas. 31(a)-(c), 32(a), U.N. Doc. CEDAW/C/AND/C€E®2
(2013);the United Kingdom of Great Britain and Northerellnd paras. 50-51, U.N. Doc. CEDAW/C/GBR/CO/7
(2013);Poland,paras. 36, 37(a)-(c), U.N. Doc. CEDAW/C/POL/C/72814);Liechtensteinparas. 38-39, U.N.
Doc. CEDAWI/C/LIE/CO/4 (2011)Malta, paras. 34-35, U.N. Doc. CEDAW/C/MLT/CO/4 (201Qpuncil of
Europe Commissioner for Human Rights, Report by MLUiZnieks, following his visit to Poland from @ 12
February 2016, sec. 4.5.3, Doc. No. CommDH(2016028)ncil of Europe Commissioner for Human Rights,
Report by Nils Muiznieks, following his visit to 8aMarino from 9 to 10 June 2015, paras. 2, 39484 Doc. No.
CommDH(2015)22.

3 See, e.gTysiac v. Poland, No. 5410/03 Eur. Ct. H.R. (200%RR. v. Poland, No. 27617/04 Eur. Ct. H.R. (2011);
P. and S. v. Poland, No. 57375/08 Eur. Ct. H.R1230A, B and C v. Ireland, No. 25579/05 Eur. CtRH(2010);
Mellet v. Ireland, Human Rights Committee, Commi'o. 2324/2013, U.N. Doc. CCPR/C/116/D/2324/2013
(2016) [hereinafter Mellet v. Ireland].

4 Ireland has the most restrictive abortion law indpe (except for Malta) and one of the most retstg in the
world. It has repeatedly been subjected to sevadleeatensive criticism from European and interrmetldiuman
rights mechanisms. Every year thousands of wonvarglin Ireland leave the country to access aborsiervices in
another country in Europe. In 2016, the Irish gaweent initiated a process to assess whether thaittgional
provision protecting the “right to life of the unimd should be removed from the constitution. Pglshows there is
immense public support in Ireland for the removiadhe provision and the liberalization of Irish ation law. Three
other constitutions (Czech, Hungarian and Slovakindlude some mention of ‘prenatal life’, howewiey do not



jurisprudence on the matter has generally refusdihd that implicitly a fetus enjoys the right to
life.® Instead, in recent years, when faced with chadlerig abortion laws due to claims of
constitutional protection for prenatal life, Eurapeconstitutional courts have affirmed the
constitutionality of legislation permitting aboni@n request and denied recognition of a
prenatal right to lif€. Even though the one exception to this, the GerReateral Constitutional
Court, recognized an implicit prenatal right te}ift nonetheless accepted as a matter of

principle the constitutionality of abortion on rest in early pregnancy.

recognize a right to life prior to birth. Both tlzech and Slovak Constitutions include languageiapenatal life,
but this language only states that human life igthyoof protection before birth and this protectismprovided in a
separate sentence from the provision grantingigjint to life, indicating its lesser value than tight to life. As
outlined in detail below, Slovak Constitutional €olias definitively ruled out any interpretationtbé Slovak
constitution as recognizing a right to life befbigh. Constitution of the Slovak Republic, 460/2990ll., art. 15(1)
(Slovakia); Charter of Fundamental Rights and Foees] Constitutional Act No. 2/1993 Coll. as amenigd
constitutional act No. 162/1998 Coll., art. 6(1¢€Ch Rep.). Hungary's constitution, which entergd force in
2012, states: “Human dignity shall be inviolableeEy human being shall have the right to life anchan dignity;
embryonic and foetal life shall be subject to pctiten from the moment of conception.” Again thisleesses
protection to prenatal life in a separate claughecaight to life. Additionally, it is notable thlungarian abortion
law allows abortion on request.AdYAR ORSZAGALAPTORVENYE, art. |l (@doptedApril 25, 2011) (Hung.); Act No.
LXXIX of 1992 on the Protection of Fetal Life (199@dung.).

5 See, e.gDecision of the Constitutional Court of 11 Octotiéi74, 39 Erkentnisse und Beschluesse des
Verfassungsgerichthofes (1974), summarized in AhReaiew of Population Law, Vol. |, 49 (1974) (Ausd;
Conseil Constitutionnel [CC] [Constitutional Coudgcision No. 74-54 DC, Jan. 15, 1975, Rec. 19;(Fr.
Juristenvereiniging Pro Vita v. De Staat der Neatetbn, summarized in Annual Review of Populatiow, L 991,
Vol. 19, No. 5, 179-80 (1991) (Netherlands); Ustasid Slovenskej republiky [Constitutional Courttloé Slovak
Republic], PL. US 12/01 (Dec. 4, 2007) Collectidriaws of the Slovak Republic No. 14/2008 vol. $oi@kia)
[hereinafter PL. US 12/01]; Portuguese Constitwtld®ourt, Acordzo n.° 75/2010 (2010) [hereinaftebrddo n.°
75/2010].

6 SeePL. US 12/01supranote 5; Acorddo n.° 75/2018ypranote 5.

7 Bundesverfassungsgericht [Federal Constitutiomair(f May 28, 1993, 2 BvF 2/90 (Germany); Ruth Rubi
Marin, Abortion in Portugal: New Trends in European Comngtonalism in ABORTION LAW IN TRANSNATIONAL
PERSPECTIVE CASES ANDCONTROVERSIESat49(Rebecca J. Cook, Joanna N. Erdman, and Bernakebsceds.,
2014) [hereinafter Rubio-Mariybortion in Portugd). In its decision, the Federal Constitutional Gdweld that
abortion on request within early pregnancy wasumzonstitutional provided that a woman undergoesdatory
dissuasive counseling before abortion and the @tiapts measures ensuring child-friendly societiys&ant to the
Court’s decision German law allows abortion on esjun the first 12 weeks of pregnancy. Mandatasguhsive
counseling on abortion contradicts World Health &rigation (WHO) guidelines as well as internatidmaian
rights standards. The WHO outlines that counseimgut abortion should be voluntary, confidential] aon-
directive. It considers that “[m]Jany women have maddecision to have an abortion before seeking ead this
decision should be respected without subjectingman to mandatory counseling.” The WHO further eagites
that the information given to women who are seelabgrtion services must be unbiased, non-directind,
provided only on the basis of informed cons&&eWORLD HEALTH ORGANIZATION (WHO), SAFE ABORTION:
TECHNICAL AND PoLICY GUIDANCE FORHEALTH SYSTEMS36, 97 (2d ed. 2012) [hereinafter WHO, 2012
ABORTION GUIDANCE]. United Nations treaty monitoring bodies haveoagpressed concerns about requirements
of mandatory and biased counseling before aboaimhurged States to eliminate such requirem&atsCEDAW
Committee Concluding Observations: Hungargara. 31(c), U.N. Doc. CEDAW/C/HUN/CO/7-8 (201B)issian
Federation paras. 35(b), 36(b), U.N. Doc. CEDAW/C/RUS/C(Z815);Slovakia para. 31(c), U.N. Doc.
CEDAWY/C/SVK/CO/5-6 (2015); ESCR Committg@eneral Comment No. 2@n the right to sexual and



Most recently, the constitutional courts of Slovzw&nd Portugal have reviewed and upheld their
countries’ permissive abortion lawd.hese courts have refused to interpret constitatidght

to life provisions as applying prior to birth, ams$tead have made it clear that rights, including
the right to life, accrue only at birfiThey have held that a woman’s decision to ternaiihatr
pregnancy on request without restriction as toaeasgthin a certain legal time limit was
grounded in the constitutional rights and intere$tsrivacy, dignity, and reproductive
autonomyt® While acknowledging that the State has a legitiniaiterest in protecting prenatal
life, these courts have clearly distinguished saclinterest from a legally constructed right to
life and emphasized that any steps the State taka®tect prenatal life must be consistent with
women'’s fundamental rightd.In the context of abortion on request, the Slo@akstitutional
Court has interpreted this to mean that the vafygenmatal life can be “protected only to such
extent that this protection did not cause an ieterice with the essence of a woman'’s freedom
and her right to privacy!? It further specified that “if a woman, during ateén phase of her
pregnancy, could not decide of her own accord wérdthcarry the fetus to term or have her
pregnancy interrupted, then it would mean an obbgeao carry the fetus to term, an obligation
which has no support in the Constitution and aistirae time it would infringe upon the essence

of her right to privacy as well as her personatfiem.”?

Accordingly, in this context, interpreting the rigb life provision of the Croatian Constitution
as applicable prior to birth and invalidating ostrecting Croatia’s 1978 Act would be a serious

and significant departure from European constithaigurisprudence on abortion. It would also

reproductive health (article 12 of the Internatidi@ovenant on Economic, Social and Cultural Righggya. 41,
U.N. Doc. E/C.12/GC/22 (2016) [hereinafter ESCR @ttee,Gen. Comment No. P2

8 PL. US 12/01supranote 5; Acord&o n.° 75/2018upranote 5.See alsdRubio-MarinAbortion in Portuga)
supranote 7, at 47. In case of Slovakia, the petitisrdrallenged the law permitting abortion on requesto 12
weeks of pregnancy. They claimed that the law toldrticle 15(1) of the Slovak Constitution, whidads:
“Everyone has the right to life. Human life is woyrtof protection even prior to birth.” In case afrRigal, the
petitioners challenged the abortion law permit@édgrtion on request up to 10 weeks of pregnaney aftvoman
consults with a physician, who is responsible faviding her with access to information relevanh&y making a
“free, conscious, and responsible decision,” ater & mandatory waiting period. In both casespttéioners
argued that the respective laws did not providéaent protection to “unborn human life” in eafpyegnancy.

9 PL. US 12/01supranote 5, at Il.A Pt. (1.2); Acérddo n.° 75/20%Qpranote 5, para. 11.4.2.

10pL. US 12/01supranote 5, at Il.A Pt. (2.2.), (2.4); Acérddo n.° TBID,supranote 5, para. 11.4.3.

1 pL. US 12/01supranote 5, at Il.A Pt. (2.4); Acérddo n.° 75/20%Qpranote 5, para. 11.4.

12p|. US 12/01supranote 5, at Il.A Pt. (2.4).

13pL. US 12/01supranote 5, at Il.A Pt. (2.4).



cause Croatian law to radically diverge from prémgipractice on abortion legislation in
Europe.

Il. International Public Health and Clinical Guidelines Provide that Women Should Be

Able to Access Safe and Legal Abortion Services

International public health and clinical guideliredso highlight the need for women to be able to
access safe abortion services and strongly recochthah States make these services legal and

accessible to all women.

The World Health Organization (WHO) has outlinedtttfa]bortion services should be
integrated into the health system [...] to acknowketgeir status as legitimate health services
and to protect against stigmatization and discratiom of women and health-care providers,”
and that safe abortion should be “delivered in & that respects a woman'’s dignity, guarantees
her right to privacy and is sensitive to her nesats perspectives® The International

Federation of Obstetrics and Gynecology (FIGO)duamlarly outlined that women should be

able to access safe abortion servies.

The WHO recommends that “[lJaws and policies onrabin should protect women’s health and
their human rights?® In that respect the WHO advises that States attopprehensive
regulations and policies to ensure women can agadesabortion servicés Such policies

should aim, among others, to “respect, protectfalfitl the human rights of women, including
women’s dignity, autonomy and equality [and to]rpate and protect the health of women, as a
state of complete physical, mental and social Wweikg.”® They should also meet the particular

needs of women from vulnerable and disadvantageapgt®

14 WHO, 2012 &FE ABORTION GUIDANCE, supranote 7, at 64.

15 FIGO COMMITTEE FOR THESTUDY OF ETHICAL ASPECTS OFHUMAN REPRODUCTION ANDWOMEN'S HEALTH,
ETHICAL ISSUES INOBSTETRICS ANDGYNECOLOGY 132(2012)[hereinaftef~IGO, ETHICAL ISSUES INOBSTETRICS
AND GYNECOLOGY].

16 WHO, 2012 8FE ABORTION GUIDANCE, supranote 7 at 9.

7 WHO, 2012 &Fe ABORTION GUIDANCE, supranote 7 at 98.

B WHO, 2012 8FE ABORTION GUIDANCE, supranote 7, at 98.

9 WHO, 2012 &Fe ABORTION GUIDANCE, supranote 7, at 98.



The WHO has made it clear that restrictive legaligds for abortion and other legal, regulatory
and administrative barriers in access to abortatrdoute to unsafe abortion because they
“deter women from seeking care [...], cause delagcitess to services, which may result in
denial of services due to gestational limits onléwal grounds, [and] create complex and
burdensome administrative procedur&s&s such, the WHO has recommended that
“[r]legqulatory, policy and programmatic barrierstthénder access to and timely provision of safe

abortion care should be removed.”

Furthermore, the WHO has recognized the links betwestrictive abortion laws, unsafe
abortion, and maternal morbidity and mortality. dance shows that “[u]nsafe abortion is one of
the four main causes of maternal mortality and naod, accounting for “13% of maternal
deaths, and 20% of the total mortality and disgbiiurden due to pregnancy and childbirth.”

In contrast, in countries where safe abortion sesvare legally available and accessible on
request or on broad socioeconomic grounds, the W&kKJoutlined that both unsafe abortion and

abortion-related mortality and morbidity are rediite

The WHO has clearly underlined that restrictingalesiccess to abortion leads only to illegal and
often unsafe abortions, and to social inequitiedpes not decrease the number of abortions or
result in significant increases in birth ratéghe WHO has explained that: “[r]estricting legal
access to abortion does not decrease the neeldddiam, but it is likely to increase the number
of women seeking illegal and unsafe abortiottsghd that in some countries with restrictive
abortion laws women seek safe abortions from neighl countries where abortion services are
legal, “which is costly, delays access and crestesal inequities?® At the same time, it has

outlined that, “laws and policies that facilitatecass to safe abortion do not increase the rate or

20WHO, 2012 SFE ABORTION GUIDANCE, supranote 7, at 94.
21 WHO, 2012 &FE ABORTION GUIDANCE, supranote 7, at 9.

22\WHO, 2012 SFE ABORTION GUIDANCE, supranote 7, at 87.
23 WHO, 2012 &FE ABORTION GUIDANCE, supranote 7, at 90.
24 WHO, 2012 SFE ABORTION GUIDANCE, supranote 7, at 90.
25WHO, 2012 &FE ABORTION GUIDANCE, supranote 7 at 90.

26 WHO, 2012 SFE ABORTION GUIDANCE, supranote 7, at 90.



number of abortions. The principal effect is tdftspreviously clandestine, unsafe procedures to

legal and safe oneg””

The WHO has also confirmed that “[w]hen performgdskilled providers using correct medical
techniques and drugs, and under hygienic conditiodsiced abortion is a very safe medical
procedure.?® Indeed, as the FIGO has outlined, “[a]bortionsrfon-medical reasons, when
properly performed, particularly during the firgtriester when the vast majority take place, are
in fact safer than term deliverie®”

Accordingly, in this context, invalidating or resting Croatia’s 1978 Act and limiting women'’s
access to safe abortion services would directlyradict evidence-based international public
health and clinical guidelines and recommendat@nthe provision of safe abortion services.
Moreover, WHO guidelines clearly contradict theifp@ters’ claims that the 1978 Act is

unacceptable from the point of view of scientififclanedical considerations.

lll. International and European Human Rights Law Do NotRecognize a Right to Life
Before Birth

No international or European human rights treatyreaty monitoring body or Court provides
that the right to life as enshrined in internatiooraEuropean human rights law applies before
birth or that a “right to life of the unborn” is amerest protected by any relevant internatiomal o
European treaty. Nor have they ever considereg@ribtection of the “right to life of the unborn”

to constitute a legitimate aim which limitations @grtain rights may permissibly pursue.

2TWHO, 2012 SFE ABORTION GUIDANCE, supranote 7 at 90.
28 WHO, 2012 SFE ABORTION GUIDANCE, supranote 7, at 21.
2% FIGO, ETHICAL ISSUES INOBSTETRICS ANDGYNECOLOGY, supranote 15, at 131.



UDHR

Article 1 of the Universal Declaration of Human Rig states that “all human beings are born
free and equal in dignity and right¥ Thetravaux préparatoiresndicate that the word “born”
was used intentionally by the drafters of the Dtlan to confirm that the rights set forth in the
Declaration are “inherent from the moment of birind to firmly and definitively exclude a

prenatal application of the rights protected in Blezlarations?

ICCPR

The International Covenant on Civil and Politicagirs (ICCPRJ? also excludes the application
of the right to life, protected in Article 6(1), penatal life. As evident from thieavaux
préparatoiresto the treaty, the drafters specifically rejecdégoroposal to provide protection to

prenatal life or recognize a right to life prioristh from the moment of conceptidh.

Subsequent practice of the Human Rights Commiffeena the intention of the drafters and the
Committee has refused to engage with State cldiatshe right to life under Article 6 of the
Covenant accrues before bifthOn the contrary, in fact, the Committee has ralyin
emphasized the threat to women'’s lives posed bgalland unsafe abortions, and has outlined
that restrictive abortion laws contravene Statesponsibilities under Article 6 of the ICCPR

because they place women'’s lives and health aé%isk

30 Universal Declaration of Human Righ&sjoptedDec. 10, 1948, G.A. Res. 217 (lll) A, Article 1,NJ Doc.
A/RES/3/217 A (1948).

31 U.N. GAOR 3rd Comm., 99th mtg., paras. 110-124J.UDoc. A/PV/99 (1948).

32 International Covenant on Civil and Political RigfadoptedDec. 16, 1966, art. 6(1), G.A. Res. 2200A (XXI),
U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. ABRL966), 999 U.N.T.S. 17&rftered into forcéMar. 23,
1976).

33 U.N. GAOR Annex, 12th Session, Agenda Item 33113, 119, U.N. Doc. A/C.3/L.654. The draftefshe
ICCPR refused to amend Article 6 to provide thag“tight to life is inherent in the human persamfrthe moment
of conception, this right shall be protected by.law

34 Mellet v. Irelandsupranote 3.

35 Human Rights Committe&General Comment No. 28: Article 3 (The EqualitRafhts Between Men and
Women) (68" Sess., 2000), para. 10, U.N. Doc. CCPR/C/21/Radd./L0 (2000) [hereinafter Human Rights
Committee Gen. Comment No. P8

10



CRC
Similarly, the Convention on the Rights of the @rdbes not provide any protection for the right
to life prior to birth. Not only does the Convemtidefine “a child” as “everjljuman beindelow
the age of eighteen yeat&but preparatory materials make it crystal cleat the provisions of
the Convention, particularly the right to life, dot extend to the “unborn child.” It was
explicitly agreed that the inclusion of a phrasaaayning prenatal life in the preamble of the
Convention would not determine the interpretatibthe Convention and did not create any right
to life before birth?” Subsequent practice of the Committee on the Rigfse Child has also
rejected any assertions that the Convention acledyes a right to life prior to birth. Instead,
the Committee has repeatedly expressed concernsmaternal mortality and morbidity in
adolescent girls due to unsafe abortions, and Bpedhat access to safe abortion services is an
important part of ensuring adolescent girls’ enjeytnof the highest attainable standard of
health as guaranteed under Article 24 of the Cotwer?

ECHR

Similarly, the European Court of Human Rights amel European Commission of Human Rights

have repeatedly declined to find a fetus enjoygla to life under Article 2 of the European

36 Convention on the Rights of the ChiltjoptedNov. 20, 1989, art. 1, G.A. Res. 44/25, annex \GROR, 44th
Sess., Supp. No. 49, U.N. Doc. A/44/49 (19&té¢red into forc&ept. 2, 1990) (emphasis added).

87 U.N. Working GroupQuestion of a Convention on the Rights of the CRikgp. of the Working Groupl.N.
Comm’n on Human Rights (36th Sess., 1980), U.N..[E6CN.4/L.1542 (1980)See alsdJ.N. Working Group,
Rep. of the Working Group on a Draft Conventiontf@Rights of the ChiJdJ.N. Comm’n on Human Rights (45th
Sess., 1989), paras. 43-47, U.N. Doc. E/CN.4/1983@/989).

38 SeeCommittee on the Rights of the Child (CRC Commeift&eneral Comment No. 4: Adolescent Health and
Development in the Content of the Convention orRibéts of the Child(33rd Sess., 2003), para. 31, U.N. Doc.
CRC/GC/2003/4 (2003); CRC Committégeneral Comment No. 15: The right of the childh® ¢njoyment of the
highest attainable standard of heal2nd Sess., 2013), U.N. Doc. CRC/C/GC/15 (20CRC Committee,
Concluding Observations: Chagara. 30, U.N. Doc. CRC/C/15/Add.107 (199C¥ile, para. 55, U.N. Doc.
CRC/C/CHL/CO/3 (2007)Palay, para. 46, U.N. Doc. CRC/C/15/Add.149 (2001); Urag para. 51, U.N. Doc.
CRC/C/URY/CO/2 (2007).

11



Convention on Human Right8 They have outlined that a fetus is not regardeal @erson
directly protected under Article 2 of the Europ&omvention’©

Accordingly, there is no basis in international &dopean human rights law and standards for
the petitioners’ claims that international humaghts treaties recognize the right to life prior to
birth. On the contrary, for this Court to recognazeonstitutional right to life before birth would
contradict international and European human riiwsand the practice of relevant human rights
mechanisms.

IV. International Human Rights Treaties Require Statedo Ensure and Protect

Women'’s Access to Safe and Legal Abortion Services

International and European human rights treatiesaguee a wide range of human rights that are
undermined when women'’s access to safe abortimcssris jeopardized. As outlined below,
international and European human rights courtsmaechanisms (hereinafter “human rights
mechanisms”) have consistently and repeatedly egpreconcerns over the criminalization of
abortion, restrictive abortion laws and policiesd @ractical barriers to access to safe abortion
care. They have specified that in order to compti #heir obligations under relevant human
rights treaties, States should decriminalize aboytiberalize restrictive abortion laws and

remove barriers that hinder women'’s access toaadeion services. They have repeatedly

39 See, e.gVo v. France, No. 53924/00 Eur. Ct. H. R., para(B®4); X v. the United Kingdom, No. 7215/75 Eur.
Ct. H. R. (1981); H. v. Norway, No. 17004/90 Eut. B. R. (1992); Boso v. Italy, No. 50490/99, EGt. H. R.
(2002-VIl); A, B and C v. Ireland, No. 25579/05 EQ@t. H. R., para. 227 (2010); Open Door and Dutfiell
Woman v. Ireland, No. 14235/88 Eur. Ct. H.R., p&(1992).

40Vo v. France, No. 53924/00, Eur. Ct. H.R., pafa(8)04); Paton v. United Kingdom, App. No. 8416/F8ra. 9,
19 Eur. Comm’n of H.R. Dec. & Rep. 244 (1980). Thier-American Court of Human Rights has similddynd
that an embryo does not constitute a person uhddetms of the American Convention on Human Righter the
purposes of enjoyment of the right to life thereem8eeArtavia Murillo et al. (“In Vitro Fertilization”) v Costa
Rica, Preliminary Objections, Merits, Reparaticars] Costs, Judgment, Inter-Am. Ct. H.R. (ser. 6) 2b7, paras.
264, 273 (Nov. 28, 2012). Furthermore, the draftéithe African Charter explicitly rejected langeagxtending the
right to life prior to birth, and the Maputo Protd's recognition of a right to abortion in certaimcumstances
implicitly demonstrates that such a right doesenast prior to birthCompareFrans Viljoen,The African Charter
on Human and People’s Rights/The Travaux Préparesan the Light of Subsequent Practi2é Hum. RTs. L.J.
313, 314 (2004) (noting that the drafters of theasin Charter relied largely on the American Coriignon
Human Rights)with Draft African Charter on Human and Peoples’ Rights. 17, O.A.U. Doc. CAB/LEG/67/1
(1979) (adopting the language of art. 4(1) of tmetican Convention on Human Rights, but replacimgrhent of
conception” with the “moment of his birth”); Protdo the African Charter on Human and Peopleshi&gn the
Rights of Women in Africa, 2nd Ordinary Sess., Asbb of the Union, adopted July 11, 2003, art. Jé&(@
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called upon States with restrictive abortion lawkich permit abortion only in exceptional
situations of risk to a woman'’s life or health eafsexual assault or in cases of severe or fatal

fetal impairment, to liberalize their “restrictivathd “convoluted” law4?

They have outlined that a State’s failure to allsamen’s access to safe and legal abortion
jeopardizes women’s human rights to life, to freadoom torture and other forms of ill

treatment, to privacy, to health and to equalitgt aon-discrimination in the enjoyment of rights.

Right to life: Human rights mechanisms have held that the raghte is jeopardized where
women’s lives and health are placed at risk asaltref lack of access to safe and legal abortion
services’?In particular, they have recognized that unsafetabois a prominent cause of
preventable maternal mortality and have underlihatl restrictive abortion laws lead women to
seek clandestine and unsafe abortions, puttinglilies at risk?3 In this context, they have

criticized legislation that criminalizes and/or sesly restricts access to abortidiThey have

41 SeeHuman Rights Committe€oncluding Observations: Polangara. 8, U.N. Doc. CCPR/CO/82/POL (2004);
ESCR CommitteeConcluding Observations: Polangara. 29, U.N. Doc. E/C.12/1/Add.82 (2002); CEDAW
Committee Concluding Observations: New Zealapayra. 34, U.N. Doc. CEDAW/C/NZL/CQO/7 (2012); CRC
Committee Concluding Observations: Zimbabwasgra. 60(c), U.N. Doc. CRC/C/ZWE/CO/2 (201Byland,para.
39(b), U.N. Doc. CRC/C/POL/CO/3-4 (2015).

42 Human Rights Committe&en. Comment No. 28upranote 35, para.10; Human Rights Committ&encluding
Observations: Irelandpara. 9, U.N. Doc. CCPR/C/IRL/CO/4 (2018&gn Marinoparas. 14-15, U.N. Doc.
CCPR/C/SMR/CO/3 (2015l Salvador para. 14, U.N. Doc. CCPR/CO/78/SLV (200d&nya para. 14, U.N.
Doc. CCPR/CO/83/KEN (2005pRaraguay para. 10, U.N. Doc. CCPR/C/PRY/CO/2 (200@9ry, para. 20, U.N.
Doc. CCPR/CO/70/PER (2000).

43 See, e.gHuman Rights Committe€oncluding Observations: Polandara. 8, U.N. DOC. CCPR/CO/82/POL
(2004);Poland para. 23, U.N. Doc. CCPR/C/POL/CO/7 (201Byminican Republicpara. 15,
CCPR/C/DOM/CO/5 (2012)Jamaica para. 14, CCPR/C/JAM/CO/3 (201Bambig para. 18, U.N. Doc.
CCPRI/C/ZMB/CO/3 (2007); CEDAW Committe€pncluding Observations: Pananara. 43, U.N. Doc.
CEDAW/C/PAN/CO/7 (2010); ESCR Committe@pncluding Observations: Sri Lankgara. 34, U.N. Doc.
E/C.12/LKA/CO/2-4 (2010); CAT Committe€oncluding Observations: Perpara. 15, U.N. Doc.
CAT/C/PER/CO/5-6 (2013).

44 See, e.g.Human Rights Committe€oncluding Observations: Hondurgsara. 8, U.N. Doc.
CCPR/C/HND/CO/1 (2006)reland, para. 14, CCPR/C/IRL/CO/3 (200®araguay para. 10, U.N. Doc.
CCPR/C/PRY/CO/2 (2006pRoland para. 8, U.N. DOC. CCPR/CO/82/POL (200@@iminican Republicpara. 15,
CCPR/C/DOM/CO/5 (2012); CEDAW Committe€pncluding Observations: Chilpara. 19, U.N. Doc.
CEDAW/C/CHI/CO/4 (2006)Mauritius, para. 30, U.N. Doc. CEDAW/C/MAR/CO/5 (2006); CAbmmittee,
Concluding Observations: Perpara. 15, U.N. Doc. CAT/C/PER/5-6 (2013); ESCRIattee,Concluding
Observations: Perwpara. 22, U.N. Doc. E/C.12/SLV/CO/3-5 (2014).
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specified that in order to ensure women'’s rightfeoStates should liberalize their abortion laws,

including by repealing legislation criminalizingatior*® and removing procedural barri¢fs.

Freedom from torture and other cruel, inhuman or degrading treatment or punishment:

Human rights mechanisms have repeatedly held diast Which prohibit and/or criminalize
abortion in certain situations and practices thatrict or deny access to legal abortion services
can give rise to cruel or inhuman or degradingtineat or punishmerff. In a range of situations
they have found individual women'’s rights to freedfsom cruel, inhuman or degrading

treatment to have been violated by restrictive tdwotaws or practice®®

Right to privacy: Human rights mechanisms have consistently heldetaoman’s decision

whether or not to continue a pregnancy falls withi& sphere of her right to privacy, and they
have raised considerable concerns regarding regpdtis right in situations where restrictive
domestic laws, policies or practices interfere v@ittvoman'’s decision to terminate a

pregnancy? In a wide range of cases they have held thaticége abortion laws and practices

have violated women’s right to privaéy.

45 See, e.gHuman Rights Committe€oncluding Observation&l Salvador para. 10, CCPR/C/SLV/CO/6 (2010);
Jamaicapara. 14, CCPR/C/JAM/CO/3 (2011); CEDAW Committ&encluding Observationgindorra, para. 48,
U.N. Doc. A/56/38 (2001).

46 Human Rights Committe€oncluding ObservationdMacedoniapara. 11, U.N. Doc. CCPR/C/MKD/CQO/3
(2015).

47 See, e.gCAT CommitteeConcluding Observations: Polapgara. 23, U.N. Doc. CAT/C/POL/CO/5-6 (2013);
Peru, para. 15, U.N. Doc. CAT/C/PER/CO/5-6 (201R)j¢caragug para. 16, U.N. Doc. CAT/C.NIC/CO/1 (2009);
El Salvador para. 23, U.N. Doc. CAT/C/SLV/CO/2 (2009); Hunfights CommitteeConcluding Observations:
Ireland, para. 9, U.N. Doc. CCPR/C/IRL/CO/4 (201M)alta, para. 13, U.N. Doc. CCPR/C/MLT/CO/2 (2014);
Nicaragua para. 13, U.N. Doc. CCPR/C/NIC/CO/3 (2008).

48 SeeP. and S. v. Poland, No. 57375/0 Eur. Ct. H.R. Z20R.R. v. Poland, No. 27617/04 Eur. Ct. H.R. asar
159-160 (2011); Mellet v. Ireland, Human Rights Quittee, para. 7.4, Commc’n No. 2324/2013, U.N. Doc.
CCPR/C/116/D/2324/2013 (2016); K.L. v. Peru, HurRaghts Committee, Commc’n No. 1153/2003, U.N. Doc.
CCPR/C/85/D/1153/2003 (2005); L.M.R. v. Argentiflyman Rights Committee, Commc’n No. 1608/2007, U.N.
Doc. CCPR/C/101/D/1608/2007 (2011).

49 See, e.gHuman Rights Committe€oncluding Observations: Maltgara. 13, U.N. Doc. CCPR/C/MLT/CO/2
(2014);Ireland, para. 9, U.N. Doc. CCPR/C/IRL/CO/4 (2018)erra Leongpara. 14, U.N. Doc.
CCPRJ/C/SLE/CO/1 (2014).

50 Mellet v. Ireland supranote 3, para. 7.8; Tysiac¢ v. Poland, No. 5410/08 Et H.R. (2007); R.R. v. Poland, No.
27617/04 Eur. Ct. H.R. (2011); P. and S. v. Pol&iwl,57375/0 Eur. Ct. H.R. (2012); A, B and C elénd, No.
25579/05 Eur. Ct. H.R (2010); K.L. v. Peru, Humagh®s Committee, para 6.4, Commc’n No. 1153/2008].U
Doc. CCPR/C/85/D/1153/2003 (2005); L.M.R. v. Argaat Human Rights Committee, Commc’n No. 1608/2007,
U.N. Doc. CCPR/C/101/D/1608/2007 (2011).
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Right to health: Human rights mechanisms have also held that cas&ilaws and policies on

abortion undermine women'’s right to the highestintble standard of health. Treaty monitoring
bodies have repeatedly expressed concerns abtnittres abortion laws and practices and
urged States to make abortion legal and accessileler to respect, protect and fulfil the right
to healthe! In its 2016 General Comment on the Right to Seandl Reproductive Health, the

UN Committee on Economic, Social and Cultural RsglESCR Committee) outlined that
“[p]reventing unintended pregnancies and unsafet@ns requires States to adopt legal and
policy measures to ... liberalize restrictive abortiaws; to guarantee women and girls access to
safe abortion services and quality post-abortior.caand to respect the right of women to

make autonomous decisions about their sexual gmrddective health?® Human rights
mechanisms have also urged States to remove pratdduriers to access to abortion care, such
as third-party authorization requiremextand medically unnecessary mandatory waiting
periods, and to abolish biased counseling requinesa&They have also urged States to ensure
the confidentiality of personal data of women airts geeking abortion servicésand to lower

the cost of abortion services and cover them updblic health insuranc®.They have also

specified that where health practitioners are adidwnder domestic law to refuse to provide

51 See, e.gCEDAW CommitteeGeneral Recommendation No. 24: Article 12 of thev@ation (Women and
Health), para. 14, UN. Doc. A/54/38/Rev.1 (1999) [hereieaCEDAW CommitteeGen. Recommendation No.
24]; CEDAW CommitteeConcluding Observations: Polangaras. 36, 37(a)-(c), U.N. Doc. CEDAW/C/POL/C/7-8
(2014);Andorra,paras. 31(a)-(c), 32(a), U.N. Doc. CEDAW/C/AND/C€E¥%2013);Liechtensteinparas. 38-39,
U.N. Doc. CEDAWI/C/LIE/CO/4 (2011Yhe United Kingdom of Great Britain and Northereland paras. 50-51,
U.N. Doc. CEDAW/C/GBR/CO/7 (2013Malta, paras. 34-35, U.N. Doc. CEDAW/C/MLT/CO/4 (2010);
Indonesiapara. 42, U.N. Doc. CEDAW/C/IDN/CO/6-7 (201Xew Zealandparas. 33-34, U.N. Doc.
CEDAW/C/NZL/CO/7 (2012)Pakistan,para. 32(d), U.N. Doc. CEDAW/C/PAK/CO/4 (2013); &S Committee,
Concluding Observations: Polanparas. 46-47, U.N. Doc. E/C.12/POL/CO/6 (201&tand, para. 30, U.N. Doc.
E/C.12/IRL/Co/3 (2015)Nicaragua,para. 26, U.N. Doc. E/C.12/NIC/CO/4 (2008); CROhoittee,Concluding
Observations: Polandgyaras. 38-39, U.N. Doc. CRC/C/POL/CO/3-4 (201%)sta Ricapara. 64(d), U.N. Doc.
CRC/C/CRI/CO/4 (2011 )Nicaragua para. 59(b), U.N. Doc. CRC/C/NIC/CO/4 (2010); L\CPeru, CEDAW
Committee, Commc’n No. 22/2009, para. 9(b)(i), Udc. CEDAW/C/50/D/22/2009 (2011).

52 ESCR CommitteeGen. Comment No. 22, suprate 7,para. 28.

53 See, e.gCEDAW CommitteeConcluding Observations: Slovakipara. 31, U.N. Doc. CEDAW/C/SVK/CO/5-6
(2015); CEDAW Committegzen. Recommendation No., 8dipranote 51, para. 14; ESCR Committ&sn.
Comment No. 2Zupranote 7, para. 41.

54 See, e.g.CEDAW CommitteeConcluding Observations: Hungargara. 30, U.N. Doc. CEDAW/C/HUN/CQO/7-
8 (2013);Russian Federatigrparas. 35-36, U.N. Doc. CEDAW/C/RUS/CO/8 (20Xyvakia para. 31, U.N. Doc.
CEDAW/C/SVK/CO/5-6 (2015)see alscESCR CommitteeGen. Comment No. 28upranote 7, para. 41.

55 See, e.gESCR CommitteeConcluding Observations: Slovakipara. 24, U.N. Doc. E/C.12/SVK/CO/2 (2012);
CEDAW CommitteeConcluding Observations: Slovakigara. 31, U.N. Doc. CEDAW/C/SVK/CO/5-6 (2015).
56 CEDAW CommitteeConcluding Observations: Croatigara. 31, U.N. Doc. CEDAW/C/HRV/CO/4-5 (2015);
Slovakia para. 31, U.N. Doc. CEDAW/C/SVK/CO/5-6 (2015); &S CommitteeConcluding Observations:
Slovakia para. 24, U.N. Doc. E/C.12/SVK/CO/2 (2012).
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abortion services on grounds of conscience, States adopt a regulatory framework that

guarantees that women'’s access to abortion sengices undermined by such refusals.

Rights to non-discrimination and eguality: Human rights mechanisms have repeatedly

considered failures to ensure women and girls’ midried access to safe and legal abortion, to
be forms of discrimination and inequality in thgagment of right® For example, the CEDAW
Committee has outlined that laws that prohibit mdermine women’s ability to access
reproductive health services that only women neeldte their rights to equality and non-
discrimination2® The ESCR Committee has also explicitly recognibed criminalization of
abortion and restrictive abortion laws underminenga’s autonomy and right to equality and
non-discrimination in the full enjoyment of thehigo sexual and reproductive heditht has
specified that the realization of women’s rightealth and to gender equality requires States to
liberalize restrictive abortion laws and to enswmmen’s ability to access safe abortion
services! The UN Working Group on the Issue of Discriminatagainst Women in Law and in
Practice has similarly outlined that “[e]qualityn@productive health requires access, without
discrimination, to ... safe termination of pregnafig¥lt has recommended that in order to end

discrimination against women, States should “[rfgure women'’s right to be free from

57 See, e.glinternational Planned Parenthood Federation —g&ao Network (IPPF EN) v. Italy, European
Committee of Social Rights, No. 87/2012 (2014); @&D Committee, Gen. Recommendation No., 2dpranote
51, para. 11; ESCR Committéeen. Comment No. 28upranote 7, paras. 14, 43; CEDAW Committee,
Concluding Observations: Croatipara. 31, U.N. Doc. CEDAW/C/HRV/CO/4-5 (2018)ungary, paras. 30-31,
U.N. Doc. CEDAW/C/HUN/CO/7-8 (2013); CRC Committégncluding Observations: Slovakiparas. 40(f),
41(f), U.N. Doc. CRC/C/SVK/CO/3-5 (2016); ESCR Coittee,Concluding Observationg?oland para. 28, U.N.
Doc. E/C.12/POL/CO/5 (2009).

58 See, e.gCEDAW CommitteeGen. Recommendation No.,2dipranote 51, paras. 11-12; ESCR Committee,
Gen. Comment No. 28upranote 7, paras. 9-10; Special Rapporteur on thetRigEveryone to the Enjoyment of
the Highest Attainable Standard of Physical and tldrdealth,Interim Report of the Special Rapporteur on the
Right of Everyone to the Enjoyment of the Highéstidable Standard of Physical and Mental HealthaAd
Grover, paras. 16, 34, U.N. Doc. A/66/254 (Aug. 3, 20fhEreinafter 2011 Special Rapporteur on Health R¢po
59 Alyne da Silva Pimentel Teixeira v. Brazil, CEDA@bmmittee, Commc’'n No. 17/2008, paras. 7.6-7.7,.U.N
Doc. CEDAWI/C/49/D/17/2008 (2011); L.C. v. Peru, C& Committee, Commc’n No. 22/2009, paras. 8.11,
8.15, U.N. Doc. CEDAWY/C/50/D/22/2009 (2011); CEDA®dmMmittee Gen. Recommendation No., 2dipranote
51, para. 11See als&eSCR Committeeiien. Comment No. 28upranote 7, para. 28.

60 ESCR CommitteeGen. Comment No. 28upranote 7, para. 34.

61 ESCR CommitteeiGen. Comment No. 28upranote 7, para. 28.

62 U.N. Working Group on the Issue of Discriminati@gainst Women in Law and Practi&gp. of the Working
Group, Human Rights Council (32Sess., 2016), para. 23, U.N. Doc. A/HRC/32/44 @(hereinafter Report of
the U.N. Working Group on Discrimination against M&n].
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unwanted pregnancies and ensure access to afferdatileffective family planning measures.
Noting that many countries where women have th# tig abortion on request supported by
affordable and effective family planning measuragehthe lowest abortion rates in the world,

States should allow women to terminate a pregnanagquest during the first trimestég.”

Accordingly, in this context, the 1978 Act is catent with Croatia’s international human rights
obligations regarding access to safe abortion.lisating or restricting the Act would contradict
international human rights standards and jurisgnadend would call into question Croatia’s

compliance with its international legal obligations

V. Any Measure to Restrict Croatia’s Abortion Law Would be an Unjustified

Retrogressive Step at Odds with International HumarRights Law and Standards

Under international human rights law, the introdtutiof retrogressive measures - deliberately
backward steps in law or policy that directly adinectly impede or restrict enjoyment of a right

- will almost never be permissibféUnder the International Covenant on Economic, 8auid
Cultural Rights (ICESCR), this principle appliesthe right to health and generally precludes the
adoption of retrogressive measures in the heatthsggheré® As such, state laws, policies, and
practices that introduce new restrictions on ther@sge of the right to health, or that erect new
barriers in access to health services, will immiadiyacall into question compliance with

international human rights law and stand&fds.

63 Report of the U.N. Working Group on Discriminatiagainst Womersupranote 62, para. 107(c).

64 SeeCommittee on Economic, Social and Cultural Rig@isneral Comment No. 3: The Nature of States Parties
Obligations (Art. 2, para. 1)5th Sess., 1990), para. 9, U.N. Doc. E/199112®80) [hereinafter ESCR Committee,
Gen. Comment NoJ];3nternational Commission of Juristdaastricht Guidelines on Violations of Economic,
Social and Cultural Righf€Guideline 14(e): Violations through Acts of Conssion (1997)available at
http://www.refworld.org/docid/48abd5730.html; Urdt&lations Commission on Human Rightanburg Principles
on the Implementation of the International CovermmEconomic, Social and Cultural RighBrinciple 72, U.N.
Doc. E/CN.4/1987/17 (1987).

85 ESCR CommitteeiGen. Comment No. 28upranote 7, para. 38.

66 SeeESCR CommitteeGGeneral Comment No, 8upranote 64, para. 9; Committee on Economic, Social, an
Cultural RightsGeneral Comment 14: The Right to the Highest Adtalim Standard of HealtfArt. 12), (22nd
Sess., 2000), paras. 32, 48, 50, U.N. Doc. E/CO®/2 (2000) [hereinafter ESCR Committ€en. Comment No.
14].
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Repealing the 1978 Act, or otherwise restrictingnea’s access to abortion from what Croatian
law currently allows, would be a retrogressive stegi has no justification in international

public health and clinical guidelines or internabhuman rights law. As a result, it would
contravene the international requirement of noreggession and violate Croatia’s international

human rights obligations.

Indeed, there is no evidence-based recommendatondn international public health or
medical body that calls on Croatia, or any othetetto restrict its abortion laws or to prohibit
abortion on a woman'’s request. On the contraryhiassubmission has outlined, evidence-based
public health and clinical standards recommend $ttates ensure timely access to safe abortion
services in practice in order to reduce negatiyssigial and mental health outcomes for women

and to promote and protect women'’s health.

Similarly, repealing or restricting the 1978 Actshao justification in international and European
human rights law. On the contrary, repeated adtauh of concerns by international human
rights mechanisms regarding restrictive abortiavsland practices and their calls on States to
guarantee access to safe abortion services claaolys that international human rights law
requires States to move towards the legalizaticaboftion on request and not towards increased
restrictions?” As in the case of public health and clinical stndd, there has never been any
recommendation by international or European hurging mechanism that has called for the

restriction of an abortion law that allows womeratzess abortion services.

Lastly, repealing or restricting the 1978 Act canipe justified as an effective means of state
protection of prenatal life. As outlined in Sectibnevidence demonstrates that restricting legal
access to abortion does not lead to fewer abortiasdoes it reduce a need for abortion.
Instead, restrictive abortion laws put women'’s tieahd lives at risk by forcing them to
terminate unwanted pregnancies through clandeatideoften unsafe procedures, or to travel

abroad to obtain legal abortion services. Moreoagtthe Special Rapporteur on the Right to

67 SeeSection IV and accompanying teSiee alsdCoUNCIL OF EUROPEPARL. Ass, Resolution on Access to Safe
and Legal Abortion in Europé5th Sess., Doc. No. 1607 (2008).
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Health has outlined, “[p]ublic morality cannot seras a justification for enactment or
enforcement of laws that may result in human rigid$ations, including those intended to
regulate sexual and reproductive conduct and aecisiaking.®® As such, he has specified that
“[w]hen criminal laws and legal restrictions used¢gulate public health are neither evidence-
based not proportionate, States should refrain fieimg them to regulate sexual and
reproductive health, as they not only violate figatrto health of affected individuals, but also
contradict their own public health justificatiof’Instead of criminalizing or restricting access to
abortion, States that wish to protect prenataldifeuld do so through measures that respect

women’s autonomy in reproduction and their humghta?°

VI. Conclusion

There is no basis in international human rightsflaminvalidating Croatia’s 1978 abortion law
or for recognizing a prenatal right to life. The78daw is consistent with Croatia’s international
human rights treaty obligations as well as withoitdigations under European human rights law.
It is also consistent with the standard legislatime constitutional practice of European States.
Any decision to restrict the law would gravely jeogize women’s lives and health, would
undermine women'’s equality and would constituteiajustifiable retrogressive step in direct

contravention of Croatia’s international legal ghlions.

68 2011 Special Rapporteur on Health Repgupranote 58, para. 18.

692011 Special Rapporteur on Health Repgupranote 58, para. 18.

0 See, e.gAcordio n.° 75/201&upranote 5, para. 11.4.18; Rubio-Marfbortion in Portugal, supraote 7, at

51. The Portuguese Constitutional Court outlined the State protection of prenatal life is moffeafve when it is
realized through education and social policy messtfiavoring responsible conception as well asimglhess to
continue pregnancy,” such as providing sexualityoation, family planning services, as well as eimgudecent
living and working conditionsSee alsdCENTER FORREPRODUCTIVERIGHTS, Whose Right to Life? Women'’s Rights
and Prenatal Protections under Human Rights and gamative Law sec. IV (2014)available at
https://www.reproductiverights.org/sites/crr.civitians.net/files/documents/GLP_RTL_ENG_Updated_8%420
Web.pdf.
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