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The Center for Reproductive Rights (the Center) is grateful for the opportunity to make a written 

contribution to the Human Rights Committee ahead of its half-day of general discussion on the 

preparation of a General Comment on Article 6 of the International Covenant on Civil and 

Political Rights (the Covenant).1 This general comment offers the Committee an opportunity to 

more fully examine the right to life, including through the consideration of the principles of 

gender equality and nondiscrimination, and further elaborate on states’ obligations to ensure the 

realization of women’s right to life.  

 

The Committee has recognized that women face particular risks to their right to life, for example, 

including as a result of their childbearing capacities and their disproportionate levels of poverty.2 

The differences in women’s lived realities are largely shaped by patterns of discrimination and 

gender-based stereotypes, which expose women to different threats to their lives, such as 

maternal mortality, unsafe abortion, female infanticide, widow burnings and dowry killings.3 The 

gendered threats to the right to life that women experience are situated within the context of 

women’s lower socioeconomic status as compared to men globally; their unique health risks, 

many of which remain neglected or underserved in public health planning and programming; and 

the prevalence of gender-based violence globally, including sexual and domestic violence.4  

 

Building upon the Committee’s recognition that women face inequalities in the enjoyment of 

their rights as a result of historical, traditional and cultural discrimination against them and their 

subordinate role in society,5 this general comment affords the Committee an opportunity to 

explore in greater depth the specific measures that states must take in order to respect, protect 

and fulfill women’s right to life.  

 

In order to contribute to the Committee’s consideration of the nature and scope of state parties’ 

obligations to respect, protect and fulfill the right to life under Article 6, this submission focuses 

on three particular areas of concern: 

 First, the importance of reaffirming that the protections afforded by Article 6 begin at 

birth (Section I).  

 Second, the importance of clarifying the extent to which women’s enjoyment of their 

rights under the Covenant may permissibly be limited by states’ interest in protecting 

prenatal life and the strict criteria which such limitations must meet in order to comply 

with the Covenant (Section II). 

 Third, the importance of reaffirming state parties’ obligations under the Covenant to 

address the particular risks that women face in their enjoyment of their Article 6 rights, 

including as a result of their childbearing capacities (Section III).  
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I. Article 6: protections of the right to life begin at birth  

At times, states parties have asserted that a range of legal and policy measures, which seriously 

undermine women’s enjoyment of their human rights, are necessary or justifiable because they 

are intended to protect a fetal right to life. This misapplication of the right to life prior to birth 

has profound implications for women’s enjoyment of their Covenant rights, including their right 

to life under Article 6.  

 

For example, some states parties’ laws prohibit abortion in all instances, including where the life 

of a pregnant woman is at risk, which has resulted in the denial of potentially life-saving medical 

treatment in the name of protecting a “right to life of the unborn.” In 2012, as a result of such 

laws, and in order to protect the “right to life of the unborn,” El Salvador prohibited a 22-year-

old woman from accessing abortion services even though she was pregnant with a non-viable 

fetus and suffered serious complications posing severe risks to her life and health.6 In Nicaragua 

and the Dominican Republic, pregnant women have been denied cancer treatment because of the 

potential harm that this could cause to the fetus.7   

 

Other states parties’ laws provide that a fetus and a pregnant woman have an equal right to life. 

Although in principle these laws may allow for women’s access to abortion services when their 

lives are at risk, they often inhibit access in practice. In 2014, as a result of such laws, a young 

suicidal asylum seeker in Ireland was denied access to abortion services. Instead, she was forced 

to undergo a caesarian section, in the name of protecting, “the right to life of the unborn.”8 

Similarly, some states parties refuse to recognize a pregnant woman’s end of life wishes and the 

wishes of her family to cease life support, instead giving precedence to a prenatal right to life and 

the best interests of the fetus.9    

 

Additionally, the protection of a prenatal right to life has been invoked by states to justify 

prohibitions on certain types of contraception, such as emergency contraception and intrauterine 

devices.10 While these prohibitions have profound implications for women in a range of 

circumstances, as the only effective forms of contraception following a forced sexual encounter, 

they are particularly harmful to survivors of sexual violence.  

 

The grave nature of these violations of women’s rights, and the ongoing attempts by states 

parties seeking to justify such laws, policies and practices with reference to Article 6 of the 

Covenant and a prenatal right to life, warrant reaffirmation by the Committee, in General 

Comment No. 36, that the protection afforded under Article 6 of the Covenant begins at birth and 

does not extend to prenatal life. Such a reaffirmation in General Comment No. 36 would serve to 

remind states parties that the drafters of the Covenant refused to extend the right to life prior to 

birth. It would enable the Committee to recall that the travaux preparatoires of the Covenant 

affirms that Article 6 does not apply prior to birth.11 It would therefore underscore that states 

parties may not invoke a prenatal right to life under Article 6 as a legitimate basis for 

infringements of women’s rights. 

 

Indeed, consistent with this approach, no other universal human rights instrument or treaty 

monitoring body has provided that a right to life applies before birth or that a prenatal right to 

life is protected by the relevant instrument or treaty. For example the Universal Declaration of 
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Human Rights states that “all human beings are born free and equal in dignity and rights,”12 and 

the travaux preparatoires indicate that the word “born” was used intentionally to confirm that 

the rights set forth in the Declaration are “inherent from the moment of birth,” and to firmly 

exclude a prenatal application of the rights protected in the Declaration.13 Similarly, the 

Convention on the Rights of the Child defines “a child” as “every human being below the age of 

eighteen years.”14 Preparatory materials once again make it clear that a phrase concerning 

prenatal life in the preamble of the Convention do not extend the provisions of the Convention, 

particularly the right to life, to the “unborn child.” It was agreed that this phrase would not 

determine the interpretation of the Convention and did not create any right to life before birth.15 

Subsequent practice of the Committee on the Rights of the Child confirms that the right to life 

under the Convention does not accrue before birth.16  

 

Regional human rights instruments and their respective courts’ jurisprudence support similar 

conclusions. For example, the European Court has declined to find a fetus enjoys the right to life 

under the European Convention,17 and although the Court has addressed violations of women’s 

rights due to the denial of abortion services, it has never addressed this in terms of whether a 

measure was aimed at protecting a prenatal right to life under the European Convention. 

Furthermore, even though the text of the American Convention protects the right to life “in 

general, from the moment of conception,”18 the Inter-American Court of Human Rights has 

determined that embryos do not constitute persons under the convention, and may not be 

afforded an absolute right to life.19 Finally, the drafters of the African Charter explicitly rejected 

language extending the right to life prior to birth and Maputo Protocol’s recognition of a right to 

abortion in certain circumstances implicitly demonstrates that such a right does not exist prior to 

birth.20   

 

II. Measures to protect prenatal life must comply with the Covenant 

As the Committee has reaffirmed on a number of occasions, not all Covenant rights are absolute. 

Instead, where the Covenant terms so provide, state parties limitations on the enjoyment of 

certain rights may at times be permitted. However, in order to be permissible under the 

Covenant, state limitations on rights must meet strict criteria. In general they must be prescribed 

by law; must serve a legitimate aim and be necessary for achieving that aim and must be 

proportional. The requirement of proportionality means that a limitation must be appropriate to 

achieve its aim; it must be the least intrusive measure possible to achieve the desired result; it 

must be proportionate to the interest to be protected; and it must be consistent with the other 

rights guaranteed in the Covenant. Additionally, a limitation must not affect the essence of the 

right in question and must not enable the state party to exercise unfettered discretion.21  

 

As noted previously, states parties to the Covenant often claim that laws and policies that limit or 

restrict women’s enjoyment of their human rights constitute permissible limitations under the 

Covenant because they are intended to protect prenatal life. However, such measures routinely 

fail to comply with the terms of the Covenant and do not meet the strict criteria imposed on 

limitations on rights.  

 

The serious implications which such measures can have on the lives, health and wellbeing of 

women warrants clarification by the Committee, in its General Comment 36, of when limitations 
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on rights in the name of protecting prenatal life may be permitted under the Covenant and the 

strict criteria they must meet in order to comply with the Covenant.  

 

A. A state’s interest in protecting prenatal life must be firmly distinguished from Article 

6 and the right to life  

Since the right to life and the protections afforded by Article 6 do not apply before birth, laws 

and policies adopted by states parties which restrict women’s enjoyment of Covenant rights, with 

the stated aim of protecting “developing life,” should not be scrutinized in the context of state 

obligations under Article 6 or treated as relevant thereto. Measures that are put in place to protect 

developing life cannot be seen as intended to balance competing human rights or as relevant to 

the legitimate aim of protecting the “rights of others.” Similarly women’s entitlements in a range 

of circumstances to access reproductive health services, including abortion services or other 

medical treatment, should not be treated as exceptions to Article 6 protections.22    

 

B. Measures to protect prenatal life may never infringe upon the enjoyment of absolute 

rights 

Although certain rights under the Covenant may at times be subject to permissible limitation, 

others are absolute and interference with these rights may never be justified.  The absolute nature 

of the protection afforded by Article 7 is particularly unassailable. As a result of the absolute 

nature of the right to freedom from torture or cruel, inhuman or degrading treatment or 

punishment (ill treatment) enshrined in Article 7, a state party to the Covenant may never seek to 

justify ill treatment with reference to a need to balance the rights enshrined in Article 7 with 

other interests or rights.23 As such, a state may never invoke an interest in protecting prenatal life 

as a means to justify interference with a woman’s right to freedom from ill treatment.  

 

Despite the absolute nature of Article 7, state parties continue to attempt to justify conduct that 

subjects women to ill treatment based on the protection of prenatal life. For example, in order to 

protect prenatal life, states have denied pregnant women reproductive health information and 

services, including abortion services, prenatal testing, and reproductive health information in 

instances where women’s pregnancies pose a serious risk to their lives and health, have fatal fetal 

impairments or result from sexual assault. 

 

International and regional human rights bodies, including this Committee, have repeatedly 

recognized that denying women in certain situations access to reproductive health services, 

including abortion, can constitute ill-treatment.24 For example, in KL v. Peru and LMR v. 

Argentina, this Committee recognized that denial of access to abortion services can result in 

cruel, inhuman and degrading treatment.25  The Committee against Torture has also recognized 

that restrictive abortion laws may constitute violations of the right to be free from cruel, inhuman 

and degrading treatment.26 Furthermore, the European Court of Human Rights has found that the 

denial of access to information and abortion services can result in violations of the right to be 

free from inhuman and degrading treatment.27 

 

C. Measures to protect prenatal life may not unduly curtail other human rights and 

must meet strict criteria under the Covenant  
International and regional human rights mechanisms, including this Committee, have 

consistently held that restricting women’s rights to reproductive health services in the name of 
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protecting prenatal life, including prohibiting and criminalizing abortion, constrain the right to 

privacy, and as such constitute an interference with this right.28 Similarly they have held that the 

right to “seek, receive and impart information,” encompasses a right to access clear, evidence-

based information on health, including concerning reproductive health and abortion.29  

 

Although the rights to privacy and information are not absolute rights under the Covenant and 

may be permissibly subjected to certain limitations or restrictions by state parties, such 

limitations must meet strict requirements in order to avoid giving rise to violations of these 

rights. As outlined above, in general these requirements demand that, among other things, any 

such limitation must be necessary, effective and proportionate to a legitimate aim. It is 

incumbent on the state to demonstrate that any limitation fulfills these criteria and such 

limitations are subject to strict scrutiny.30 In addition, international law and standards require that 

any restriction must be consistent with the principles of equality and non-discrimination.31 

 

Furthermore, international human rights mechanisms have repeatedly outlined that state 

measures intended to protect prenatal life must ensure that the rights of the woman are not 

wholly curtailed or annulled. For example, the CEDAW Committee has found that a woman’s 

right to equal enjoyment of physical and mental health may not be sacrificed to a state’s aim of 

protecting prenatal life. It has considered that medical decisions “influenced by the stereotype 

that protection of the fetus should prevail over the health of the mother,” are discriminatory and 

violate the CEDAW Convention.”32 The Inter-American Court has held that state measures to 

protect prenatal life must not “annul” an individual woman’s rights to privacy.33    

 

Similarly, courts around the world have recognized the potential conflict of interests that may 

arise between government measures related to protecting prenatal life and the rights and interests 

of women. They have explained that there is an essential distinction between an interest in 

protecting prenatal life and a legal right to life. They have held that governments must therefore 

ensure that any steps taken to protect prenatal life are consistent with the human rights of 

women.34  

 

III. Addressing the specific risks to life that women face, including those related to 

their reproductive capacities 

As the Committee has recognized, women face unique risks to their lives as a result of 

discrimination, inequalities and gender-based stereotypes,35 which are inherently connected to 

women’s reproductive capacities. The Committee has firmly rooted women’s reproductive rights 

in the right to life, among other rights, and has explicitly linked elevated rates of preventable 

maternal mortality and morbidity with the inadequate realization of women’s reproductive rights, 

including lack of access to contraception, poor maternal health services, and restrictive abortion 

laws.36 

 

By recognizing that women require access to a broad spectrum of reproductive health services in 

order to realize their right to life without discrimination, General Comment No. 36 would 

provide states with important guidance on compliance with Article 6. 

 

A. States must take effective steps to eradicate preventable maternal mortality and 

morbidity in order to realize women’s right to life.  
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The Committee has repeatedly recognized that pregnancy-related mortalities have a bearing on 

women’s right to life and to equality and nondiscrimination in the enjoyment of the right,37 and 

has urged states to take necessary measure to reduce maternal mortality,38 such as ensuring 

women access to reproductive health services and emergency obstetric care.39 The Committee 

has also linked maternal mortality with unsafe abortion, inadequate access to contraception, and 

the need for better sexuality education.40  

 

The approach of the Committee mirrors that taken by other international and regional human 

rights bodies who have also addressed maternal health care in relation to the right to life. For 

example, in the case of Alyne da Silva Pimental v. Brazil, the CEDAW Committee addressed the 

intersection between women’s rights to life, health and nondiscrimination in relation to the 

preventable maternal death of a poor, Afro-Brazilian woman due to the denial of adequate 

maternal health care. The CEDAW Committee determined that “the lack of appropriate maternal 

health services in the state party that clearly fails to meet the specific, distinctive health needs 

and interests of women” violates the right to health and nondiscrimination, as protected under the 

CEDAW Convention.41 The CEDAW Committee further indicated that “the lack of appropriate 

maternal health services has a differential impact on the right to life of women.”42 

 

In 2010, in the case of Xákmok Kásek Indigenous Community v. Paraguay, the Inter-American 

Court of Human Rights found a violation of the right to life for the preventable maternal death of 

a 38-year old woman who died following labor complications, during which she received no 

medical attention.43 Concluding that Paraguay failed to take positive measures that reasonably 

could have been expected to prevent or avoid the risk to life,44 the Court found that “states must 

design appropriate health-care policies that permit assistance to be provided by personnel who 

are adequately trained to attend to births, policies to prevent maternal mortality with adequate 

prenatal and post-partum care, and legal and administrative instruments for healthcare policies 

that permit cases of maternal mortality to be documented adequately.”45 

 

In elaborating General Comment No. 36 the Committee has an opportunity to reaffirm that states 

parties must ensure women’s right to life by taking effective steps to eradicate preventable 

maternal mortality, including by guaranteeing that women can access quality maternal health 

services that address their distinct health needs, including pre- and post-natal care, skilled 

attendance at birth, and emergency obstetric care.  

 

B. Reforming restrictive abortion legislation and guaranteeing women access to safe 

abortion services are critical in realizing women’s right to life 

Unsafe abortion continues to claim the lives of 47,000 women each year, nearly all of which 

occur in developing countries where restrictive abortion laws predominate.46 The World Health 

Organization recognizes that restrictive abortion laws disproportionately impact poor women, as 

they create a two-tiered system wherein rich women can obtain illegal services from skilled 

providers or travel abroad for abortion services, while poor women are forced to seek out illegal, 

unskilled and unsafe abortion services,47 jeopardizing their lives and health.  

 

The Committee has previously recognized the impact that unsafe abortion poses to women’s 

right to life and repeatedly urged states to amend their abortion laws to ensure women do not 

have to resort to unsafe and illegal abortions.48 In urging states to prevent women from having to 
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seek unsafe abortions, the Committee has called on states to liberalize their abortion laws in 

order to permit abortion, at a minimum, where pregnancy poses a risk to the woman’s life or 

health and in cases of rape or incest.49 The Committee has also recognized that procedural 

barriers to abortion services, such as third-party authorization requirements, can jeopardize 

women’s right to life, and has urged states to take measures to guarantee access to such 

services.50   

 

Other treaty monitoring bodies have made similar pronouncements,51 and are increasingly 

progressing beyond articulating specific circumstances under which abortion should be legal, 

instead urging states to ensure women can access safe abortion services in general. For example, 

in its general comment on the right to health, the Committee on the Rights of the Child 

recognizes that a continuum of care is essential during pregnancy, including “safe abortion 

services and post-abortion care” and recommends that “states ensure access to safe abortion and 

post-abortion care services.”52 Furthermore, in its General Recommendation on women in 

conflict, the CEDAW Committee advises states to “ensure that sexual and reproductive health 

care includes access to… safe abortion services.”53  

 

These statements demonstrate an increased recognition that narrow exceptions to abortion bans 

are inadequate to reduce maternal mortalities from unsafe abortions or protect women’s 

reproductive rights. Indeed, under these restrictive regimes, only a very small fraction of 

pregnant women needing abortion services actually qualify for them under the law, as many 

women who undergo unsafe abortions are not necessarily facing a threat to their life or health as 

defined by these laws. As such, only authorizing abortion under these circumstances is simply 

inadequate to prevent women from having to jeopardize their lives in order to exercise 

reproductive autonomy.  

 

Further, where laws only permit abortion on limited grounds, restrictive interpretations of the 

law in practice often make it impossible for women to access legal and safe abortion services. As 

the aforementioned cases of KL v. Peru, LMR v. Argentina and LC v. Peru demonstrate, 

restrictive abortion laws often create a strong chilling effect on providers who then refuse to 

administer even legal abortion services for fear of prosecution.  

 

In elaborating General Comment No. 36, the Committee has an opportunity to reaffirm that 

states parties must take effective steps to ensure that women are not compelled to seek 

clandestine and unsafe abortion services, including by guaranteeing women’s right to access safe 

abortion services.  

 

C. Effective measures to ensure women’s access to a range of quality contraceptive 

information and services are critical for the realization of women’s right to life 

The Committee has recognized that access to contraceptive information and services is critical 

for the realization of the right to life, as this enables women to plan their pregnancies, thereby 

reducing unwanted pregnancies, unsafe abortion and crucially maternal mortality.54 In this 

context, the Committee has criticized restrictions on women’s access to contraception.55  

 

In elaborating General Comment No. 36, the Committee has an opportunity to reaffirm the 

importance of access to contraception, including the need for contraceptive services to be of 
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good quality and be administered in line with the principles of non-discrimination, free and 

informed consent and freedom from the threat violence or coercion. Indeed state parties’ failures 

to ensure respect for these principled in the delivery of contraceptive services may result in 

violations of the right to life.  

 

For example, earlier this year in Chhattisgarh, India, thirteen young women died and scores more 

experienced grave complications as a result of harmful, substandard conditions in a government-

sponsored sterilization camp. These camps are widespread throughout India and are part of a 

population control program, wherein poor women are targeted with economic incentives to 

undergo sterilization. In this instance, a single doctor operated on 83 women in less than three 

hours in an abandoned and nonfunctional health facility.56 Soon thereafter, nearly all of the 

women started experiencing complications and thirteen of these women died.57  Unfortunately, 

this was not an isolated incident. Information gathered by the Indian Ministry of Health and 

Family Welfare between 2010 and 2013 found that the performance of such procedures in these 

camps, which are held throughout the country, resulted in an average of fourteen deaths each 

month.58  

 

As this demonstrates, there is a critical need for the Committee to explicitly recognize that states 

must guarantee women’s access to a range of quality contraceptives in a safe manner that 

respects the principle of free and informed consent.  
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