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Bogota D.C., April 27", 2015

Secretariat of the Committee on Economic, Social and Cultural Rights
United Nations Office of the High Commissioner for Human Rights

Palais Wilson

52, rue des Paquis

CH-1201 Geneva, Switzerland

Re: Supplementary information on Chile, scheduled for review by the Committee on
Economic, Social and Cultural Rights on its 55 Session.

Distinguished Members of the Committee on Economic, Social and Cultural Rights (ESCR Committee):

1.

The Center for Reproductive Rights (the Center) is an independent non-governmental organization that
works to promote women’s equality by guaranteeing reproductive rights as human rights. The Center
seeks to contribute ESCR Committee’s work by providing independent information concerning Chile’s
obligations to guarantee the rights protected under the International Covenant on Economic, Social and
Cultural (ICESCR). In light of Chile’s upcoming review under the ESCR Committee, this letter will
highlight how the total criminalization of abortion in Chile constitutes a violation to the right to health
protected under the ICESCR.

This letter is divided in three parts. First, in presents the context of Chile’s total criminalization of
abortion. Second, it describes Chile’s international human rights obligations with regard to protecting
girls and women’s reproductive rights as recognized by United Nations Treaty Monitoring Bodies
(UNTB). Third, it argues how the total criminalization of abortion without exception constitutes a
violation of the right to non-regression, non-discrimination, substantive equality, and health under
ICESCR.

l. The context of Chile’s total criminalization of abortion.

Chile’s Penal Code criminalizes abortion in all circumstances,* but was understood to include a life
exception.? This interpretation of the Penal Code was supported by Chile’s 1931 Health Code that
explicitly permitted therapeutic abortions.* However, during General Augusto Pinochet’s military
regime in 1989, the Health Code was amended by Article 119 of Law 18.826, which states that “[n]o
act whose purpose is to provoke an abortion may be carried out.”* This provision removed the exception
for the life of a pregnant woman and re-established the criminalization of abortion in all circumstances.
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4. In accordance with the Chilean Ministry of Health, there were 33,184 abortions in 2005, 31,933
abortions in 2010 and 17,434 abortions in 2013.° Prior estimates have suggested that 160,000 to 200,000
clandestine abortions were performed annually in Chile, one of the highest rates in Latin America.’
Criminalizing abortion does not reduce the demand for the procedure, but instead provides legal
obstacles which reduce the safety of obtaining an abortion.” According to the Chilean’s National
Institute of Statistics, maternal mortality rate was 22.1% by 2012, one of the highest rates per 100,000
newborns registered since 2008.8

5. Chile is currently taking positive steps toward improving access to abortion through Bill N° 9895-11
introduced to the legislature in January 2015 and currently being discussed.® This law would allow for
abortions up to 12 weeks into pregnancy in instances of fetal abnormality, rape, or where the mother’s
life is at risk. Decriminalizing abortion in certain circumstances would represent a significant step in
the right direction toward allowing women the right to choose whether or when to bear a child.

1. Chile’s obligations with regard to protecting girls and women’s reproductive rights
as recognized by UNTB.

6. UNTB have urged Chile to reform its laws that criminalizes abortion under all circumstances. On 2006,
the CEDAW Committee recommended Chile to review its “laws relating to abortion with a view to
removing punitive provisions imposed on women who undergo abortion and provide them with access
to quality services for the management of complications arising from unsafe abortion and to reduce
maternal mortality rates”.1® On 2007, the Committee on the Rights of the Child (CRC Committee) urged
Chile “to review its criminalization of the termination of pregnancies in all circumstances, including in
cases of rape, incest and situations where the life of the mother is at risk.”*! In 2007, the Human Rights
Committee (HRC) recommended Chile to “amend its abortion laws to help women avoid unwanted
pregnancies and not have to resort to illegal abortions that could put their lives at risk” .1?

7. The Committee against Torture (CAT Committee) has stated in various Concluding Observations that
punitive criminal abortion laws should be reviewed because “they lead to violations of a woman’s right
to be free from inhuman and cruel treatment.”*® In its 2004 Chile Concluding Observations, the CAT
stated its concern that women were being coerced into confessing that they had an abortion as a
condition for obtaining lifesaving medical care.* Legislative history from the Senate states that the
2009 Ministry of Health guidance prohibiting healthcare personnel from extracting confessions from
women who they suspect induced abortion was in response to CAT’s Concluding Observations.*®

1) Chile’s Total Criminalization on Abortion Constitutes a Violation of the Right to Non-
Regression (Art. 5(2)), the Right to Non-Discrimination (Article 2 (2)), the Right to
Substantive Equality (Article 3) and the Right to Health (Art. 12 (1)) under ICESCR.

a. Right to Non-Regression (Art. 5(2)).
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Access to legal abortion under the life exception is a minimal protection to protect the right to health
of women. Restricting women’s access to reproductive rights to which women previously had access
amounts to retrogressive measures in violation of the right to health.2®. Therefore, States may not go
backwards by reducing their social, economic and cultural rights, except in cases where they are forced
to do so by a demonstrable lack of resources.’

Avrticle 5(2) of ICESCR states that “[n]o restriction upon or derogation from any of the fundamental
human rights recognized or existing in any country in virtue of law, conventions, regulations or custom
shall be admitted on the pretext that the present Covenant does not recognize such rights or that it
recognizes them to a lesser extent.”'®As the ESCR Committee notes in General Comment N° 3,
progressive realization is seen as “a necessary flexible device, reflecting the realities of the real world
and the difficulties involved for any country in ensuring full realization of economic, social and cultural
rights”°, However, current retrogressive measures re-instating the complete ban on women’s access to
abortion diminish women’s access to their reproductive health and rights and violate Chile’s obligations
under ICESCR.%

a. Right to Non-Discrimination (Article 2(2)) and Substantive Equality (Article 3).

Reproductive health services, including access to abortion, are services that primarily women need, due
to their different reproductive capacities. Therefore, ensuring access to abortion is essential to ensuring
that women can equally exercise their human rights.?* The ICESCR establishes the principle of non-
discrimination as one of its core obligations.?? As part of the immediate obligations Chile has as a State
Party to the ICESCR which are not subject to progressive realization, includes the obligation to
guarantee that relevant rights will be exercised without discrimination.? This obligation requires that
States Parties prevent direct and indirect discrimination in all spheres of life, particularly around the
right to health.?

The ESCR Committee General Comment N° 14 regarding the right to the highest attainable standard
of health stresses that “many measures, such as most strategies and programmes designed to eliminate
health-related discrimination, can be pursued with minimum resource implication through the adoption,
modification or abrogation of legislation or the dissemination of information.”” In addition, the
Committee has made clear that non-discriminatory legislation is “highly desirable and in some case
may even be indispensable”? to attain women’s right to health.

The essence of article 3 of the ICESCR is that the rights set forth in the treaty be enjoyed by men and
women on an equal basis, “a concept that carries substantive meaning”.?” The right to substantive
equality “provides a framework by which to effectively recognize and address inequalities faced by
women.”?® At its core, “substantive equality requires states to identify the root causes of discrimination,
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such as power structures and social and economic systems reinforced by gender stereotypes and

socialized gender roles, which lead to inequalities”.?°

Legal restrictions on abortion violate a broad range of women’s human rights by denying women the
ability to make autonomous decisions about their reproductive capacities.*® “When women are unable
to decide whether and when to bear children, this impacts all facets of their lives, including their ability
to finish school, enter the labor force, and participate equally in public and political life, and reinforces
gender stereotypes characterizing women’s primary role as child bearer”!. Therefore, in order to
protect women’s right to health on a basis of substantive equality, it becomes necessary that Chile
adopts legislative measures that respects women’s reproductive health and rights. Failure to guarantee
women’s reproductive rights to abortion results in violation of Article 2(2) and Article 3 under ICESCR.

b. Right to Health (Art. 12 (1)).

Avrticle 12(1) of ICESCR states that States Parties to the Covenant must guarantee the “right of everyone
to the enjoyment of the highest attainable standard of physical and mental health.”*? However, complete
criminalization leaves women with two bleak choices: to obtain unsafe abortions® or to incur health
risks by carrying their unwanted pregnancies to term.* Criminalizing abortion without exemption is a
per se violation of the right to health. Beyond extinguishing a woman’s right to choose whether or when
to have children, criminalizing the termination of pregnancy significantly increases the risk of maternal
morbidity and mortality.>®

The ESCR Committee General Comment N° 14 has specified that the right to health includes freedoms
such as “the right to control one’s health and body, including sexual and reproductive freedom . .. .”%
On 2004, the ESCR Committee Concluding Observations on Chile expressed its continuing concern
about the women’s health consequences as a result of Chile’s complete criminalization of abortion
without exception.®” Therefore, not allowing Chilean women the right to decide whether to bear a child
under any circumstance does not allow them to decide if and when to reproduce. Since women have no
choice but to pursue clandestine, unsafe abortions, women do not “have access to safe, effective . . .

and acceptable methods of family planning of their choice™® as is required under ICESCR.*

In accordance with the CEDAW Committee, access to reproductive health care is a basic right*,
emphasizing that traditional attitudes by which women are regarded as subordinate to men and
stereotyped are a violation of Article 2 under the Convention to Eliminate All Forms of Discrimination
against Women (CEDAW).** CEDAW Committee’s General Recommendation N° 19 explicitly states
that “States parties should . . . ensure that women are not forced to seek unsafe medical procedures such
as illegal abortion because of lack of appropriate services in regard to fertility control.”*? In addition,
CEDAW Committee’s General Recommendation N° 24 also notes that “[o]ther barriers to women's
access to appropriate health care include laws that criminalize medical procedures only needed by
women punish women who undergo those procedures.”® It therefore requires States parties to ensure
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the rights of women by ensuring access to sexual and reproductive health services.** Chilean’s
restrictive legislation that criminalizes abortion under all circumstances results in violation of Article
12(1) under ICESCR.

V) Conclusion.

Legal restrictions on abortion violate a broad range of women’s human rights, including the rights to
equality and nondiscrimination, life, health, freedom from cruel, inhumane and degrading treatment,
and privacy by denying women the ability to make autonomous decisions about their reproductive
capacities. In accordance with international human rights standards, Chile must reform its
discriminatory laws that restrict women’s reproductive rights, including its extreme prohibitions on
accessing abortion.

We applaud the ESCR Committee for its commitment to women’s rights and the strong observations
and recommendations the committee has issued in the past, which stress the need to enact, implement,
and monitor effective policies geared towards increasing access to the full complement of human rights
for women. We respectfully request the ESCR Committee to consider addressing the following
recommendations to the Chilean government during the 55" Session:

a. To revise its laws imposing a total abortion ban to allow for exceptions when: (a) pregnancy
endangers a woman’s life or health; (b) pregnancy is the result of rape or artificial insemination
without the woman’s consent; and (c) congenital fetal anomaly incompatible with life outside the
womb.

b. To repeal Article 19 in the Chilean Constitution that protects the rights of the “unborn” influenced
by the stereotype that protection of the foetus should prevail over the health of the mother.

Respectfully,

M@uc.u Clv = pg,\om\\ o }Z O&r\/\é\\iCj N

Monica Arango Olaya Juan Sebastian Rodriguez Alarcon

Regional Director for Latin America and the Legal Fellow for Latin America and the Caribbean
Caribbean Center for Reproductive Rights

Center for Reproductive Rights srodriguez@reprorights.org
marango@reprorights.org 199 Water Street, 22" Floor

Carrera 6 No. 26-85, Piso 9 New York, NY, 10038

Edificio Sociedad Colombiana de Arquitectos T. +1917-637-3600 Ext. 3663

Bogota, Colombia
T. +571-334-8532
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