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SUPERIOR COURT OF ARIZONA 

 MARICOPA COUNTY 

Pursuant to Ariz. R. Civ. P. 56(a), Plaintiffs Planned Parenthood Arizona, Inc. 

(“PPAZ”), William Richardson, M.D., and William Richardson, M.D., P.C. hereby move 

this Court for summary judgment against Defendant Will Humble, Director of the 

Arizona Department of Health Services (“ADHS”), on their claims for construction of 

A.R.S. § 36-449.03(E)(6) (“the Statute”), and its implementing regulation, A.A.C. R9-10-

1508(G) (“the Regulation”) (collectively, the “Arizona Law”), pursuant to the Arizona 
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Uniform Declaratory Judgments Act, A.R.S. § 12-1831 et seq (“Declaratory Judgments 

Act”). This motion is supported by the following Memorandum of Points and Authorities, 

the accompanying Plaintiffs’ Separate Statement of Facts in Support of Supplemental 

Motion for Summary Judgment (“SSOF”), and the entire record, which is incorporated 

herein by reference.  

MEMORANDUM OF POINTS AND AUTHORITIES 

Introduction 

 As already discussed in Plaintiffs’ Motion for Leave to Supplement Complaint 

(“Mot. to Supp.”), Plaintiffs have filed two lawsuits seeking injunctive relief against the 

Arizona Law: the present lawsuit (the “State Suit”), brought on state law grounds, and a 

federal action (D. Ariz., Case No. 4:14-CV-01910-TUC-DCB, the “Federal Suit”) arising 

under the United States Constitution. See Mot. to Supp. at 3-4.1 Defendant – who will be 

charged with enforcing the Arizona Law against Plaintiffs and other physicians if it takes 

effect – has submitted briefs in the two cases that take four inconsistent positions 

interpreting the Arizona Law. See id. at 4-5. Accordingly, Plaintiffs sought leave from 

this Court to supplement their complaint to request construction of the Arizona Law, 

which was granted.   

 Plainitiffs now seek summary judgment on these supplemental claims. The relief 

Plaintiffs seek – a declaration that the Arizona Law means no more and no less than 
                                                
1 Pursuant to R.R. Comm’n of Tex. v. Pullman Co., 312 U.S. 496 (1941), the Federal Suit 
has been stayed pending this case’s resolution. Federal Case ECF No. 47 (Jan 29, 2015). 
In the event that the present case does not entirely moot the federal one, the parties will 
be able to re-open the Federal Suit with the benefit of being able to rely on a construction 
of the Arizona Law by the Arizona courts. See England v. Louisiana State Bd. of Med. 
Exam’rs, 375 U.S. 411 (1964). 
2 Plaintiffs also argued in the Federal Suit that the FDA is unable to “authorize” drug 
protocols and thus no drug is able to meet the Arizona Law’s requirements – a point 
which Defendant also contested. Planned Parenthood Ariz v. Humble, 13 F. Supp. 3d 
1017, 1024 (D. Ariz. 2014). The District Court did not resolve this dispute, and – 
although it noted Plaintiffs had presented an unopposed declaration stating the FDA does 
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exactly what it says – will allow Plaintiffs to know how to comply with the law in the 

event it takes effect. Additionally, it will greatly simplify the litigation by enabling the 

parties to cease disputing alternative interpretations of the law. Finally, resolving the last 

of Plaintiffs’ claims here is necessary for this Court to rule on Plaintiffs’ claim in this 

case that the Arizona Law unconstitutionally delegates lawmaking authority to outsiders 

not responsible to Arizona voters. 

Factual Background 

 As with Plaintiffs’ earlier motion for summary judgment, see Mot. for Summ. J. at 

6 (“MSJ”) and Statement of Facts in Supp. of MSJ (“SOF”), which are incorporated by 

reference, Plaintiffs’ claims rest on very few material facts, all of which are beyond 

dispute. Accordingly, Plaintiffs’ claims are ripe for summary judgment. 

The Arizona Law’s plain text 

 The Statute states:  

The director [of ADHS] shall adopt rules relating to the abortion procedure. 
At a minimum these rules shall require:… That any medication, drug or 
other substance used to induce an abortion is administered in compliance 
with the protocol that is authorized by the United States food and drug 
administration and that is outlined in the final printing labeling instructions 
for that medication, drug or substance.   

A.R.S. § 36-449.03(E)(6). The Regulation similarly provides: 

A medical director [of a licensed abortion clinic] shall ensure that any 
medication, drug, or substance used to induce an abortion is administered in 
compliance with the protocol authorized by the United States Food and 
Drug Administration and that is outlined in the final printing labeling 
instructions for that medication, drug, or substance.   

 
A.A.C. R9-10-1508(G). 

Additional facts regarding medication abortion 

 Medication abortion is a nonsurgical method of terminating an early pregnancy, 

using medications alone. SSOF ¶ 1. Mifepristone (brand name Mifeprex) is the only 
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medication whose FDA-approved final printed label (“FPL”) outlines a protocol for use 

in inducing abortions. Id. ¶ 2. That protocol requires women to take a second drug, 

misoprostol (brand name Cytotec), after Mifeprex. Id. ¶¶ 3, 8. Mifeprex is ineffective 

alone; nearly always, a woman’s pregnancy does not end until she takes misoprostol. Id. 

¶¶ 4, 7-9. Cytotec is not itself labeled for use in abortions; its FPL outlines a protocol 

only for treating certain kinds of ulcers. Id. ¶ 5.   

 Mifepristone and misoprostol used together account for the overwhelming 

majority of nonsurgical abortions performed in Arizona, and it is the second-most utilized 

method of abortion in the state overall. Id. ¶¶ 10-11. Rarely, other drugs and drug 

combinations are also used to induce abortion. Id. ¶ 13. 

Defendant’s four inconsistent interpretations of the Arizona Law 

  Over the course of the two suits, Defendant has made varying, contradictory 

arugments as to the Arizona law’s meaning. First, he has taken two different positions 

regarding whether the law regulates drugs used in medication abortion generally, or just 

medication abortions involving the administration of mifepristone. He has argued that: 

(a) The restrictions established by the Arizona Law apply to all medication 

abortions (e.g., Resp. to MSJ at 11-12, 18; Mot. to Dismiss (“MTD”) at 6-8; 

Reply in Supp. of MTD at 6); and    

(b) The law applies only to medication abortions using mifepristone (e.g., Federal 

Suit ECF No. 34-1; 9th Cir., Case No. 14-15624 (“Federal Appeal”),  

Answering Br. at 5). 

Second, Defendant has consequently taken two different positions on how 

misoprostol may be used under the Arizona Law in a Mifeprex/misoprostol protocol. He 

has argued “alternative[ly]” that: 
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(a) Misoprostol is an abortion-inducing medication, and therefore is regulated by 

the Arizona Law (e.g., Reply in Supp. of MTD at 10; Federal Suit ECF No. 11-

1; Federal Appeal, Appellee’s Resp. to Mot. for Emergency Inj. at 18-19; 

Federal Suit ECF No. 34-1; Federal Appeal, Answering Br. at 19-20); and 

(b) Misoprostol is not an abortion-inducing medication, and therefore is not 

regulated by the law (Federal Appeal, Answering Br. at 20-21). 

Third, Defendant has taken a position regarding misoprostol – if it is regulated – 

which is inconsistent with the Arizona Law’s plain text. The law plainly states that, if 

misoprostol is an abortion-inducing medication then, as with any abortion-inducing 

medication, it must be used “as outlined” on its FPL. Because misoprostol’s FPL does not 

outline a use in medication abortion, see SSOF ¶ 5, therefore misoprostol may not be 

used in medication abortion. Nevertheless, Defendant has argued that misoprostol must 

be used as outlined on the protocol for Mifeprex. E.g., Reply in Supp. of MTD at 10; 

Federal Appeal, Answering Br. at 19-20.2 This is an impossibility – either misoprostol is 

an abortion-inducing medication, and thus must be used according to its own FPL, or it is 

not an abortion-inducing medication, and therefore is not regulated by the Arizona Law at 

all. No third option exists under the law. 

Fourth, Defendant has taken inconsistent stances on whether the Arizona Law 

“incorporates by reference” only the Mifeprex FPL protocol as of the date it was enacted, 

or whether it also incorporates any future changes to the Mifeprex FPL protocol. The 

                                                
2 Plaintiffs also argued in the Federal Suit that the FDA is unable to “authorize” drug 
protocols and thus no drug is able to meet the Arizona Law’s requirements – a point 
which Defendant also contested. Planned Parenthood Ariz v. Humble, 13 F. Supp. 3d 
1017, 1024 (D. Ariz. 2014). The District Court did not resolve this dispute, and – 
although it noted Plaintiffs had presented an unopposed declaration stating the FDA does 
not authorize drug protocols – the Court of Appeals ultimately did not, either. See 
Planned Parenthood Ariz. v. Humble, 753 F.3d 905, 909 (9th Cir. 2014). 
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Arizona Law itself does not refer to any specific protocol – it requires that “any 

medication, drug or other substance” be administered “in compliance with the protocol 

that is authorized by the [FDA] and that is outlined in the [FPL] for that medication, drug 

or substance.” However, Defendant has stated “equally” that:  

(a) the Arizona Law incorporates the Mifeprex FPL protocol as a changeable 

standard; thus, if the Mifeprex FPL changes, then the protocol(s) permitted and 

prohibited by the Arizona Law will change (e.g., Resp. to MSJ at 17); and,  

(b) the law incorporates the Mifeprex FPL protocol fixed as it is now; thus, if the 

Mifeprex FPL changes, the protocol(s) permitted and prohibited by the 

Arizona Law will not change (e.g., id.; Reply in Supp. of MTD at 5-6).   

Argument 

Summary judgment standard 

A party seeking relief under the Declaratory Judgments Act is entitled to summary 

judgment when “no genuine issue of material fact exists and the moving party is entitled 

to judgment as a matter of law.” Blevins v. Gov’t Emps. Ins. Co., 227 Ariz. 456, 458 ¶ 5, 

258 P.3d 274, 276 (App. 2011) (citing Ariz. R. Civ. P. 56(a)). The interpretation of a 

statute is purely an issue of law and thus appropriate to be resolved at summary 

judgment. See, e.g., Parrot v. DaimlerChrysler Corp., 212 Ariz. 255, 257 ¶ 5, 130 P.3d 

530, 532 (2006). Because Plaintiffs’ claims are solely for construction of a law, and 

involve few facts, all of which are beyond dispute, summary judgment is properly 

granted here. See, e.g., Allstate Ins. Co. v. Universal Underwriters Inc., 199 Ariz. 261, 

263-265 ¶¶ 4-13, 17 P.3d 106, 108-110 (App. 2000); W. Cas. & Sur. Co. v. Hays, 162 

Ariz. 61, 61-62, 781 P.2d 38, 38-39 (App. 1989).  
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A court must apply the clear, unambiguous text of a law as it is written 

 Arizona courts “follow fundamental principles of statutory construction, the 

cornerstone of which is the rule that the best and most reliable index of a statute’s 

meaning is its language and, when the language is clear and unequivocal, it is 

determinative of the statute’s construction. Therefore, if [there is] no ambiguity in the 

statute’s language, [a court] must give effect to that language and . . . may not employ 

other rules of construction to interpret the provision.” Janson v. Christensen, 167 Ariz. 

470, 471, 808 P.2d 1222, 1223 (1991). Accord State v. Salazar-Mercado, 234 Ariz. 590, 

592 ¶ 4, 325 P.3d 996, 998 (2014) (“If a rule’s language is plain and unambiguous, we 

apply it as written without further analysis.”) (citation omitted); Parrot, 212 Ariz. at 257 

¶ 7, 130 P.3d at 532 (“When a statute is clear and unambiguous, we apply its plain 

language to find the legislature’s intent and do not engage in other means of statutory 

interpretation.”) (citations and internal punctuation omitted); Canon Sch. Dist. No. 50 v. 

W.E.S. Constr. Co., 177 Ariz. 526, 529, 869 P.2d 500, 503 (1994) (“[W]here the 

language is plain and unambiguous, courts generally must follow the text as written.”) 

(citation omitted). 

 “[T]he presumption that what the Legislature means, it will say,” is 

“fundamental.” Id. (citation and internal punctuation omitted).  Therefore, “a review of 

legislative history is generally unnecessary and inappropriate where statutory language is 

without ambiguity.” State v. Viramontes, 204 Ariz. 360, 362, ¶ 11, 64 P.3d 188, 190 

(2003) (superseded in part on other grounds by A.R.S. § 13-752) (“[W]e cannot ignore 

the plain wording of our statutes.”); State v. Gongora, 235 Ariz. 178, 180, ¶ 10, 330 P.3d 

368, 370 (App. 2014) (“[L]egislative history and other means of statutory interpretation 

are irrelevant and unnecessary when a statute’s language is clear and unambiguous, 

absent a clearly expressed legislative intent to the contrary.”) (internal punctuation and 
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citation omitted); see also Ratzlaf v. United States, 510 U.S. 135, 147-48 (1994) (“[W]e 

do not resort to legislative history to cloud a statutory text that is clear.”). “Accordingly, 

absent a clear indication of legislative intent to the contrary,” a court cannot “construe the 

words of a statute to mean something other than they plainly state.” Canon Sch. Dist., 

177 Ariz. at 529, 869 P.2d at 503; accord Gongora, 235 Ariz. at 180, ¶ 10, 330 P.3d at 

370. 

 In the event a statute is ambiguous, “then a sensible construction should be given 

which will accomplish the legislative intent and purpose and which will avoid an absurd 

conclusion or result.” State ex. rel. Flournoy v. Magnum, 113 Ariz. 151, 152, 548 P.2d 

1148, 1149 (1976); see also Salazar-Mercado, 234 Ariz. at 592, ¶ 4, 325 P.3d at 998 (“if 

the language is ambiguous, we apply secondary principles of construction, such as 

examining the rule’s historical background, its spirit and purpose, and the effects and 

consequences of competing interpretations.”).  

The Arizona Law applies to all abortion-inducing medications (Count III) 

 On its face, the Arizona Law unambiguously applies to “any medication, drug, or 

substance used to induce an abortion” (emphasis added).  In litigation, however, 

Defendant has argued variously that the Arizona Law means what it says, or that it only 

applies to abortions using mifepristone. Accordingly, Plaintiffs seek a declaration that the 

Arizona Law regulates all medications used to induce abortion, and not solely 

medications used in abortions involving mifepristone.   

 The meaning of “any medication” is clear; it means all medications, not just 

mifepristone. Before litigation commenced, Defendant agreed with this obvious reading.  

On his official blog, the day the Regulation was issued, he stated that it covers “[a]ny 

medication used to induce an abortion.” Will Humble, New Abortion Clinic Regulations 
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Established, AZ Dept. of Health Services Director’s Blog (Jan. 27, 2014), 

http://directorsblog.health.azdhs.gov/adhs-establishes-new-abortion-clinic-regulations/. 

 Because the text of the Arizona Law is plain and unambiguous, there is no need to 

resort to legislative history or other secondary canons of construction to determine that 

the law applies to all medications used to induce an abortion. See Janson, 167 Ariz. at 

471, 808 P.2d at 1223. Had the Arizona Legislature intended for the law to regulate only 

mifepristone, it could have written a statute saying so; instead, it wrote a statute that 

applies to “any medication” – not “mifepristone,” nor protocols using mifepristone – and 

requires compliance with the “[FPL] for that medication” (emphasis added). 

 Nevertheless, to the extent it is relevant, the legislative history only supports the 

plain meaning of the statute: it states that the Arizona Legislature’s “purpose” in enacting 

the Statute was to regulate “off-label use of abortion-inducing drugs,” and ensure that 

“physicians abide by . . . the drug labels” “for such . . . drugs” – all in the plural. 2012 

Ariz. Legis. Serv. Ch. 250 (H.B. 2036) § 9(B)(2)-(3) (hereinafter “HB 2036”). It also 

offers “mifepristone” as just one “example” of these drugs.  Id. § 9(B)(2). Thus, the law 

was clearly intended to encompass drugs other than mifepristone. 

Misoprostol, when used with mifepristone, is an abortion-inducing drug (Count IV) 

Likewise, the Arizona Law clearly and unambiguously encompasses misoprostol 

when used in medication abortion.  However, in litigation, Defendant has argued 

“alternative[ly]” that misoprostol is, and is not, an abortion-inducing medication. 

Accordingly, Plaintiffs seek a declaration that misoprostol, when used in medication 

abortion, is an abortion-inducing medication. 

A physician administering Mifeprex and misoprostol intends for the drugs to work 

together to induce an abortion, as the Mifeprex FPL makes plain: “The indication for use 

of Mifeprex in conjunction with misoprostol is for the termination of pregnancy . . . .”  
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SSOF ¶ 8 (emphasis added); id. (“When you use Mifeprex . . . you also need to take 

another medicine, misoprostol . . . to end your pregnancy.”) (emphasis added). The 

Cytotec FPL also states the simple truth that misoprostol induces abortion: 

“WARNINGS: CYTOTEC (MISOPROSTOL) ADMINISTRATION TO WOMEN 

WHO ARE PREGNANT CAN CAUSE ABORTION.” Id. ¶ 6.3 Moreover, as the 

Mifeprex FPL makes clear, in practice, it is misoprostol – which is intended to expel the 

products of conception from the uterus, thereby ending the pregnancy – that in nearly all 

cases actually brings about the abortion. Id. ¶ 7 (stating that in clinical trials about 95% of 

women remained pregnant after taking only Mifeprex and before taking misoprostol).   

Since long before litigation commenced, ADHS has recognized the basic fact that 

misoprostol and mifepristone together induce abortion. E.g., SSOF ¶ 9 (“. . . Misoprostol 

must be given two days after taking Mifepristone unless a complete abortion has already 

been confirmed; . . . Pregnancy termination by surgery is recommended in cases when 

Mifepristone and Misoprostol fail to induce termination of the pregnancy”) (emphasis 

added); id. (“If you are still pregnant [after taking mifepristone], you will be given a 

second drug (misoprostol).”) (emphasis added). 

 Because the text of the Arizona Law is plain and unambiguous, there is no need to 

resort to legislative history or other secondary canons of construction to determine that 

misoprostol is an abortion-inducing medication under the statute. See Janson, 167 Ariz. 

at 471, 808 P.2d at 1223. Nevertheless, to the extent it is relevant, the legislative history 

only supports the plain meaning of the law’s unambiguous text. HB 2036 states that the 

Arizona Law is intended to regulate all abortion-inducing medications, not just 

                                                
3 This also comports with the common-sense, dictionary meaning of “induce” as “to 
cause or initiate by artificial means,” as with “induced abortion” or “induced labor.” 
Merriam-Webster’s Medical Dictionary (2014) (emphasis omitted), available at  
http://www.merriam-webster.com/medical/induce (last visited Feb. 20, 2015).  
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mifepristone.  See, e.g., HB 2036 § 9(A)(13), (B)(2). Thus, the Arizona Law was clearly 

intended to regulate misoprostol when used with Mifeprex. 

The Arizona Law prohibits the use of misoprostol in medication abortion (Count V) 

 The Arizona Law states that any “medication, drug or substance” that falls within 

its scope must only be administered as “outlined in the [FPL] for that medication, drug or 

substance” (emphasis added). Thus, under the law’s plain and unambiguous language, 

misoprostol must be administered as outlined in its own FPL protocol. Since Cytotec’s 

FPL does not outline a protocol for use in abortion, its use is therefore prohibited. In 

effect, then, the Arizona Law is a de facto ban on medication abortion.   

 Defendant has never disputed that misoprostol is not labeled for use in abortion. 

Nevertheless, he has asserted that – one way or another – misoprostol must be allowed to 

be used, because HB 2036 §9(A)(9) discusses the Mifeprex FPL protocol, which includes 

misoprostol. 

 As an initial matter, because the text of the Arizona Law is plain and 

unambiguous, it is improper to resort to legislative history or other secondary canons of 

construction to interpret that text. Had the Arizona Legislature intended for the Arizona 

Law to allow any abortion-inducing medication to be used as outlined on an FPL other 

than its own – for example, by allowing misoprostol to be used as outlined on Mifeprex’s 

FPL – it could have said so. See, e.g., Okla. Stat. Ann. tit. 63, § 1-729a(A)(16) (“this act 

does not ban use of misoprostol”); Tex. Health & Safety Code Ann. § 171.061(6) 

(“‘Mifeprex regimen,’ . . . means the abortion-inducing drug regimen approved by the 

United States Food and Drug Administration that consists of administering mifepristone 

and misoprostol.”). But because it did not do so, and because the words “for that 

medication” are “clear and unequivocal,” Janson, 167 Ariz. at 471, 808 P.2d at 1223, 

there is no basis to argue they have any other than their ordinary meaning. 
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 Nevertheless, Defendant has argued that this Court should ignore the text of the 

statute because the legislature plainly intended to allow medication abortion as outlined 

on the Mifeprex FPL. But the legislative history is not, in fact, plain or one-sided.  The 

legislative findings state that “mifepristone presents significant medical risks to women,” 

HB 2036, §9(A)(12), they call mifepristone “dangerous,” id. §9(B)(2), they state that 

medication abortion in general is less safe than surgical abortion, id. §9(A)(13), and they 

contain lengthy paragraphs detailing various harms which allegedly befall people who 

choose medication abortion, id. §9(A)(12)-(14). Additionally, the legislative history 

contains no findings stating that the Mifeprex FPL protocol is safer than any other form 

of medication abortion. These findings are consistent with an intention to ban medication 

abortion altogether, requiring women to undergo supposedly safer surgical abortion, 

instead. Indeed, as the legislature finds mifepristone “dangerous,” a complete ban is a 

more logical response than mandating a protocol that requires providers to prescribe 

triple the mifepristone dosage they currently prescribe. See id. § 9(B)(2), (A)(9), SSOF ¶ 

12.4 

 But most importantly, under the law’s plain language, there is only way that any 

drug may be regulated: a requirement that it be used in medication abortion only 

according to the protocol outlined on its own label. Whatever the legislative findings 

                                                
4 A de facto ban on medication abortion (Arizona’s second-most-common method of 
abortion altogether) is also consistent with the goals of the Arizona Law’s actual author, 
Americans United for Life (“AUL”), an anti-abortion lobbying group. Each of HB 2036’s 
legislative findings and statements of purpose regarding medication abortion were cut-
and-paste into HB 2036 from AUL’s model legislation guide. See AUL, Abortion-
Inducing Drugs Safety Act: Model Legislation and Policy Guide for the 2012 Legislative 
Year 5-6, available at https://ia601900.us.archive.org/9/items/405567-abortion-inducing-
drugs-safety-act/405567-abortion-inducing-drugs-safety-act.pdf (last visited Feb. 20, 
2015).  AUL is explicitly committed “to end[ing] abortion.”  AUL, “Legal Recognition of 
the Unborn and Newly Born,” http://www.aul.org/issue/legal-recognition/ (last visited 
Feb. 20, 2015). 
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mean, they do not permit a court to rewrite the law altogether – which is precisely what 

would be required to say that misoprostol is a regulated “medication, drug or substance,” 

but that it does not need to be administered as outlined in its own label. 

The Arizona Law is not limited to the protocol appearing on Mifeprex’s FPL at the time 
the law was enacted (Count VI) 

 The Arizona Law requires abortion providers to administer any abortion-inducing 

medication “as outlined in the [FPL] for that medication.” Because FPLs are subject to 

change, SOF ¶ 34, (and because new medications may some day be approved for use in 

abortions, or the only existing medication could have its approval withdrawn) the plain 

text of the Arizona Law incorporates a changeable standard. There is no ambiguity as to 

whether the Arizona Law mentions a specific FPL – it plainly does not. Neveretheless, 

Defendant has argued that the Arizona Law (at least when administering Mifeprex) 

requires physicians to follow Mifeprex’s FPL protocol as it now appears – and if the FPL 

ever changes, future physicians will be required to look to the now-obsolete one to know 

what is legal. “Alternative[ly],” Defendant has argued the exact opposite – that future 

physicians will have to look to the updated FPL.  Reply to MTD at 7; Resp. to MSJ at 17.  

Accordingly, Plaintiffs seek a declaration that the Arizona Law incorporates a changeable 

standard, and is not a requirement that medication abortion be performed according to the 

Mifeprex FPL protocol as it reads today.   

 As already discussed, there is no ambiguity as to whether the Arizona Law applies 

more broadly than merely to Mifeprex and/or Mifeprex and misoprostol used together. 

Likewise, there is no ambiguity about whether the Arizona Law “incorporated by 

reference” only the version of the Mifeprex FPL in existence at the time the Arizona Law 

was enacted. The law is plainly an instruction to physicians to read a drug’s label before 

administering that drug to induce an abortion, and then to follow the protocol outlined on 
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the label when administering that drug. See also HB 2036 §9(B)(2) (stating the 

legislature’s purpose to prohibit “off-label” use of abortion-inducing medications).  

Because the text of the Arizona Law is plain and unambiguous, there is no need to resort 

to legislative history or other secondary canons of construction to determine that the law 

does not incorporate by reference a particular Mifeprex FPL protocol. See Janson, 167 

Ariz. at 471, 808 P.2d at 1223. Had the Arizona Legislature intended for the Arizona Law 

to incorporate by reference the particular Mifeprex FPL protocol in existence as of a 

certain date, it would have said so – as it has done when incorporating outside standards 

on many other occasions. See, e.g., A.R.S. § 49-1003(C) (requiring environmental quality 

department to adopt underground storage tank regulations “consistent with and no more 

stringent than the federal regulations in effect on the date on which the rules are 

adopted”). See also Pls.’ Resp. to MTD at 10-11 (reviewing examples of incorporations 

by reference of outside standards fixed as of a certain date). Here, the text of the Arizona 

Law plainly does not include a fixed date, and so it is not incorporating by reference the 

Mifeprex FPL protocol fixed as of now. 

 In addition to contradicting the statute’s unambiguous text, Defendant’s proposal 

that the Arizona Law incorporates by reference the Mifeprex FPL protocol as of now 

would lead to an absurd result if: 1) the Mifeprex FPL is updated; 2) Mifeprex’s approval 

is revoked; or 3) other drugs are approved by the FDA for marketing as abortion-inducing 

drugs. In the first case, physicians would be bound to follow what by then would be an 

obsolete drug protocol. In the second, physicians could continue to administer 

mifepristone merely by following its formerly-approved FPL protocol. And in the third, 

patients would be deprived of new FDA-approved medications for no reason. This Court 

cannot give the Arizona Law such an absurd interpretation. See Flournoy, 113 Ariz. at 

152, 548 P.2d at 1149.     
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 Finally, Defendant’s interpretation that the Arizona Law incorporates a fixed 

standard would render it unconstitutionally vague. “A statute is vague if it fails to give 

fair notice of what it prohibits.” Ruiz v. Hull, 191 Ariz. 441, 451 n.7, ¶ 37, 957 P.2d 984, 

994 n.7 (1998); see also id. at 451 ¶ 37, 994 (a statute cannot be construed in a way “that 

an average reader . . . would never divine”). The Arizona Law’s text gives no notice to 

physicians that they are obliged to follow the Mifeprex FPL protocol only as it appeared 

on a past date – nor, indeed, to look anywhere other than to a medication’s own FPL to 

determine how he or she is to administer it. This Court cannot adopt an interpretation of 

the law that would expose physicians to unconstitutional liability.5 

Conclusion 

For the foregoing reasons, Plaintiffs’ motion for a summary judgment should be 

granted. 

 

 

 

 

. . . 

. . . 

. . . 
                                                
5 Defendant has also hinted at a third possibility regarding whether the Arizona Law 
incorporates a changeable standard: that the Statute implicitly authorizes ADHS to update 
the Regulation in its discretion.  See Resp. to MSJ at 17, Reply in Supp. of MTD at 7.  
But that cannot be true.  The plain wording of the Statute simply does not contain a grant 
to ADHS of ongoing authority to amend the Regulation as it sees fit.  Moreover, until this 
litigation, not even Defendant thought the Statute was a permissive grant of authority. See 
Will Humble, Draft New Abortion Clinic Regulations, AZ Dept. of Health Services 
Director’s Blog (Nov. 22, 2013), http://directorsblog.health.azdhs.gov/draft-new-
abortion-clinic-regulations/ (“The statute was prescriptive, so the rulemaking should be 
pretty straightforward.”).  See also MTD at 8, Resp. to SOF ¶ 7 . 
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RESPECTFULLY SUBMITTED this 19th day of March, 2015. 

TIFFANY & BOSCO, P.A. 
 

By:     s/ Christopher A. LaVoy     
Christopher A. LaVoy 
Pamela L. Kingsley 
Third Floor Camelback Esplanade II 
2525 East Camelback Road 
Phoenix, Arizona 85016-4237 
 
Attorneys for Plaintiffs 
 
CENTER FOR REPRODUCTIVE RIGHTS 
 

By:     s/ David Brown (pro hac vice)    
David Brown 
120 Wall Street, 14th Floor 
New York, New York 10005 
Pro Hac Vice Attorneys for Plaintiffs  
 
PLANNED PARENTHOOD FEDERATION 
OF AMERICA 
 

By:     s/ Alice Clapman (pro hac vice)    
Alice Clapman (DC Bar No. 1012525)   
  (admitted pro hac vice) 
Planned Parenthood Federation of America 
1110 Vermont Avenue NW, Suite 300 
Washington, DC 20005 
Telephone: (202) 973-4800 
E-Mail: alice.clapman@ppfa.org   
Attorney for Planned Parenthood Arizona, Inc. 
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ORIGINAL of the foregoing 
electronically filed and served this 19th 
day of March, 2015, to: 
 
THOMAS C. HORNE 
Attorney General 
Gregory D. Honig 
Aubrey Joy Corcoran 
Laura T. Flores 
Assistant Attorneys General 
1275 West Washington Street 
Phoenix, Arizona 85007 
 
 
By: s/ Emily Kingston   
 
 
 
 

 

 
 


