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[.  INTRODUCTION

The Center for Reproductive Rights (the “Centergkes these written submissions under
Rule 44(3) of the Rules of the Court pursuant tvéegranted by the Vice-President of the
First Section, as confirmed by the First SectiomiRear's communication of 1 September
2020.

This submissiohsets forth international and comparative law amprudence related to the
Court’s deliberations on Articles 3 and 8 of thedfnean Convention on Human Rights (the
“Convention”). First, with reference to recent dieygnents in international standards and
jurisprudence, it outlines that denial of accessalbortion can give rise to inhuman and
degrading treatment in breach of Article 3. Secoiddgconsiders principles previously
established by the Court that denial of accesbdotian can breach the protection afforded to
private life enshrined in Article 8 of the Convemtj and provides the Court with an overview
of the now firmly established European consenstigviaur of access to abortion.

In drawing on recent developments in internatiostdndards and jurisprudence and
comparative European law, the submission reliegswan well-established and interrelated
principles of Convention interpretation appliedtbg Court. First, that the Convention cannot
be interpreted in a vacuum and should as far asilgese interpreted in harmony with other
rules of international law. As a result, the Cowil take into account the content of other
relevant international legal rules and principlgplecable between the Contracting Parties,
the interpretation of such elements by competegars, including the decisions of other
international legal bodies on similar questiérSecond, that the Convention is a living
instrument and thus the Court recognises that ttectecontent of the rights that the
Convention guarantees is not fixed or immutable im&tead evolves over time in response to
social developments in the Contracting Parties dexklopments in international law and
jurisprudencé.

[I.  DENIAL OF ACCESS TO ABORTION CAN LEAD TO INHUMAN AND
DEGRADING TREATMENT IN BREACH OF ARTICLE 3

As the Court has repeatedly held, ill treatmenttrattsin a minimum level of severity if it is
to fall within the scope of Article 3. Whether at £ circumstances reaches the requisite
threshold involves a relative assessment; it dependall the circumstances of the case, such
as the duration of the treatment, its physical arehtal effects and, in some cases, the sex,
age and state of health of the victi@onsideration will be given to the state and viabdity

of the victim and the nature of the harm enddrédthough the purpose of the treatment may
also be a factor for consideration, the Court hkesrly established that the absence
of any such purpose does not lead to a findingttieae has been no violation of Articlé 3.

1 The Center is grateful to Debevoise & Plimpton L their assistance in drafting the submission.

2 Demir & Baykara v. Turkey2008) 48 EHRR 1272, at [65]-[6 Qpuz v. Turkey2009) 50 EHRR 695, at [185],
holding that the Court shall refer tthe decisions of international legal bodies

3 Demir and Baykara v. Turkd2008) 48 EHRR 1273t [142]-[143]. In coming to its decision, the Bpean
Court reiterated that the ECHR is &vihg instrument which must be interpreted in ligiitoresent-day
conditions, and in accordance with developmentat@érnational law, so as to reflect the increasinigigh
standard being required in the area of the prowetdf human rights”Tyrer v. United Kingdon1l978) 2 EHRR
1, at [31];Christine Goodwin v. the United Kingdd@002) 35 EHRR 18, at [85], [93].

4 See, e.gPrice v. the United Kingdoif2001) ECHR 458Kupczak v. Polan2011) ECHR 127Jalloh

v. Germany(2006) ECHR 721P. and S. v. Polan(2012) ECHR 1853, at [157R.R. v. Polanq2011) 53 EHRR
31, at [148].

5R.R.v. Poland2011) 53 EHRR 31, at [148]-[150F, and S v. Polan(?012) ECHR 1853, at [162]-[163].
6P.and S. v. Polan(?012) ECHR 1853, at [160R.R. v. Poland2011) 53 EHRR 31, at [151].



As the extent and breath of the Court’s jurisprugeon Article 3 exemplifies, a broad variety
of treatment may result in pain and suffering dfisient severity to engage the responsibility
of a Contracting Party under Article 3. As the Gduas acknowledged, the denial of health
care or medical treatment, as a matter of health palicy or due to the behaviour of state
authorities, may result in suffering of a degreedach the required threshold of severity and
breach Article 3.

In the case oR.R. v. Polandthe Court had the opportunity to apply this re@sg to a
situation in which a woman was denied access tmdetive health care and information,
and specifically to the denial of access to prdratting and diagnostic information during
pregnancy. There the Court held, that as a pregnant woman haldoreceived a preliminary
diagnosis of a severe foetal impairment, the apptievas in a situation of great vulnerability
and distres8.1t found that, when she was subsequently denieelyi access to medical
information and prenatal testing, and thereby dkthe means to make an informed and time-
bound decision about whether or not to continue pregnancy, she suffered “painful
uncertainty,” “acute anguish” and “humiliatio”As a result, the Court concluded that the
applicant’s suffering reached the minimum threslafldeverity and that there was therefore a
breach of Article 3!

Although in the earlier case é£B.C. v. Irelandwhich concerned denial of access to abortion
care,the Court had concluded on the facts of that daee tthe facts alleged do not disclose a
level of severity falling within the scope of Aéc3 of the Conventioni? the Courtdid not
exclude that the denial of access to abortion cangjive rise to such a degree of suffering or
humiliation as to fall within the scope of Articlé@ and engage the responsibility of a
Contracting Party thereunder.

In the time since the Court’s judgementsRIR. v. Polancand A.B.C. v. Ireland seminal
developments in international jurisprudence anddsteds have brought considerable clarity
to the matter under international law and have miadsear that denial of abortion and
abortion-related health services, whetHerjureor de facto,may give rise to inhuman and
degrading treatment under international law. Indigsisions inMellet v. Ireland(2016) and
Whelan v. Ireland2017), the Human Rights Committee (the Commitfee)ly established
that the denial of access to abortion care, whedhdahe result of a national legal prohibition
on abortion or because of the behaviour of statieoaities or health care staff, can give rise
to degrees of pain and suffering sufficient to hetfte minimum threshold required by the
prohibition on cruel, inhuman or degrading treatmamder general international law, and as
enshrined in Article 7 of the International Covenan Civil and Political Rights (ICCPRY.
This has been reaffirmed in recent internationgdllggronouncements from the Committee on
the Elimination of Discrimination Against Women (BEW Committee), the Special
Rapporteur on Torture and Other Cruel, Inhuman egrBding Treatment or Punishment and
the Council of Europe Commissioner for Human Rights

7 See, e.gPowell v. the United Kingdoi2000) ECHR 703P. and S. v. Polan2012) ECHR 1853, at [160];
R.R. v. Polanq2011) 53 EHRR 31, at [151},.C. v. Slovaki§2011) ECHR 1888, at [106]-[120].

8R.R. v. Poland2011) 53 EHRR 31, at [153]-[162].

9R.R. v. Poland2011) 53 EHRR 31, at [159].

10R.R. v. Poland2011) 53 EHRR 31, at [159]-[160].

11 R.R. v. Poland2011) 53 EHRR 31, at [162].

12A, B and C v. Irelan@2011) 53 EHRR 13, at [164].

13 Mellet v. Ireland(2016) U.N. Doc CCPR/C/116/D/2324/2013, at [7\Whelan v. Ireland2017) U.N. Doc.
CCPR/C/119/D/2425/2014, at [7.3];M.R. v. Argenting2011) U.N. Doc CCPR/C/101/D/1608/2007, at [9.2].
K.L. v. Peru(2005) U.N. Doc CCPR/C/85/D/1153/2003, at [6.2].



(@) Human Rights Committee: Mellet v. Ireland, Whelan v. Ireland, K.L. v. Peru,
L.M.R. v. Argentina

In 2016 and 2017 respectively, the Human Rights @iitee issued decisions in the
individual complaintdMellet v. IrelandandWhelan v. Irelandin both cases the Committee
held that by prohibiting abortion and thus denyxgh women access to abortion care in their
home country, Ireland subjected them to severddenfesuffering and anguish that violated
the prohibition on cruel, inhuman or degrading timent enshrined in Article 7 of the ICCPR.

Both cases concerned pregnant women living inricelaho received diagnoses of fatal foetal
impairment in the course of their pregnanéfegollowing these diagnoses both women
decided to end their pregnancies and asked fotiabarare. However, at the time, Irish law
prohibited abortion except where the life of a mag woman was at risk, and as a result both
women were prohibited from obtaining an abortionlireland and were informed by their
doctors that in order to end their pregnancies theyld have to travel to another country for
abortion care. As a result, both authors traveltedhe United Kingdom where they could
obtain legal abortion care.

The Committee considered that both authors wehdginly vulnerable positions after learning
that their pregnancies involved fatal foetal impaénts. It held that they had suffered great
anguish and suffering as a result of being dentegss to abortion care in Ireland, that the
state party’s responsibility was engaged, and that justifications or extenuating
circumstances could be invoked by the state partfeuArticle 7.

In very similar findings in both cases the Comnaittenderlined that;the author, as a
pregnant woman in a highly vulnerable position aftearning that her much-wanted
pregnancy was not viabfé® In one it considered that[she] had her physical and mental
anguish exacerbated by not being able to contineeeiving medical care and health
insurance coverage for her treatment from the Ifigalth-care systeiit® and in the other
that “her physical and mental situation was exacerbat®dthe following circumstances
arising from the prevailing legislative framework lreland and by the author’s treatment by
some of her health care providers in Ireldrd.

In both cases the Committee considered the natuteeoharm each woman endured as a
result of the denial of access to abortion and hiedd, “many of the negative experiences
described that she went through could have beendedoif the author had not been
prohibited from terminating her pregnancy in thenfbar environment of her own country
and under the care of the health professionals whbenknew and trusted?

The Committee also underlined in both cases thatfdlot that the denial of abortion care
stemmed from the country’s law on abortion in noyvabsolved the State party from
responsibility under Article 7. Instead it heldtthahat the legality of a particular conduct or

action under domestic law does not mean that inoamfringe article 7 of the Covenant.
The Committee notes that in the present case,uti®gs claims appertain to her treatment
in State health facilities, which was the directutk of the legislation in place in Ireland. The
existence of such legislation engages the respilibsitf the State party for the treatment of

14 Mellet v. Ireland(2016) U.N. Doc CCPR/C/116/D/2324/2013, at [7\Whelan v. Ireland2017) U.N. Doc.
CCPR/C/119/D/2425/2014, at [7.5].

15 Mellet v. Ireland(2016) U.N. Doc CCPR/C/116/D/2324/2013, at [7\Whelan v. Ireland2017) U.N. Doc.
CCPR/C/119/D/2425/2014, at [7.5].

16 Mellet v. Ireland(2016) U.N. Doc CCPR/C/116/D/2324/2013, at [7.4].

17Whelan v. Ireland2017) U.N. Doc. CCPR/C/119/D/2425/2014, at [7.5].

18 Mellet v. Ireland(2016) U.N. Doc CCPR/C/116/D/2324/2013, at [7s#le alsdVhelan v. Ireland2017) U.N.
Doc. CCPR/C/119/D/2425/2014, at [7.5].



the author, and cannot be invoked to justify auf@lto meet the requirements of article'?,”
and that'by virtue of the existing legislative framewotkge State party subjected the author
to conditions of intense physical and mental sirftgt?°

In both decisions the Committee also stressed thad, text of article 7 may not be limited,
and no justification or extenuating circumstancesyne invoked to excuse a violation of
article 7 for any reason. Accordingly, it cannotcapt as a justification or extenuating
circumstances the State party’s explanations carngrthe balance between moral and
political considerations that underlies the legalrhework existing in Irelantf!

Following these landmark decisions, the Irish Gowsgnt provided compensation and
rehabilitation support to the authors within thadlees specified by the Committ&dt took
measures to guarantee non-repetition by ensuriagrépeal of the constitutional ban on
abortion through a referendum of the electorat€0i8 and the subsequent adoption of
legislation legalising abortion on a broad ranggrofunds in 20183

The Committee decisions iNlellet v. Irelandand Whelan v. Irelandfollowed its earlier
decisions irk.L. v. Perd* andL.M.R. v. Argentin&® In both those cases the Committee had
previously held that the State parties’ failureghsure the authors could access abortion care
gave rise to physical and mental suffering in violaof Article 7 of the ICCPR.

(b) CEDAW Committee UK Inquiry and General Recommendation No. 35

Similar conclusions have been reached by the CED2d"mittee affirming that the denial

of abortion can cause women severe anguish anersuffof a degree to breach the minimum
threshold of severity required by the internatiomalhibition on torture or other ill treatment

and give rise to state responsibility.

In 2018, the CEDAW Committee issued its findingsaim inquiry into whether the United
Kingdom had committed grave and systematic viotstiof rights protected under the
Convention on the Elimination of All forms of Dismination Against Women (the CEDAW
Convention) as a result of the restrictive law @oréion in Northern Ireland. In its findings
the CEDAW Committee found that the denial of accesabortion experienced by some
women in Northern Ireland, as a result of the fligson’s highly restrictive legal framework

¥Whelan v. Ireland2017) U.N. Doc. CCPR/C/119/D/2425/2014, at [7s#le alsdMellet v. Ireland(2016) U.N.
Doc CCPR/C/116/D/2324/2013.

20 Mellet v. Ireland(2016) U.N. Doc CCPR/C/116/D/2324/2013 at [7s8e alsdVhelan v. Ireland2017) U.N.
Doc. CCPR/C/119/D/2425/2014.

2l Whelan v. Ireland2017) U.N. Doc. CCPR/C/119/D/2425/2014, at [7sBg alsdViellet v. Ireland(2016) U.N.
Doc CCPR/C/116/D/2324/2013, at [7.6].

22 In December 2016 and 2017 respectively, withimsonths of each ruling, the Irish Government paid
compensation of €30,000 to each author and ageeeaher the costs of psychological rehabilitatiBoth authors
also received apologies from the Irish Minister lf@alth.

23 A law reform process initiated after the 2016 dieci culminated in 2017 with a recommendation fthmJoint
Parliamentary Committee on the Eight Amendment efGonstitution that a referendum be held to repeal t
constitutional ban on abortion and that legislatierpassed to legalise abortion in Ireland in geasf situations
(on a woman’s request in the first 12 weeks of paegy, and thereafter in order to safeguard a wésteealth or
life or in situations of fatal foetal impairmenihe Joint Parliamentary Committee identified thrétcal reasons
for its recommendation to repeal the constitutidraal on abortion, one of which waghé continuing and
ongoing breach of Ireland’s international humantrig obligations as evidenced in the cases of Melleeland
and Whelan v. Ireland, in which the United Nationsrdim Rights Committee found Ireland to be in violatd
the International Covenant on Civil and PoliticalgRis (ICCPR) SeeReport of the Joint Committee on the
Eighth Amendment of the Constitution, Houses of@lreachtas, December 2017, p. 5. A referendum whkdn
25 May 2018 and carried, and legislation was adbftellow abortion in Ireland in line with the Ramentary
Committee’s recommendations.

24K.L. v. Peru(2005) U.N. Doc CCPR/C/85/D/1153/2003, at [6.3].

25.M.R. v. Argenting2011) U.N. Doc CCPR/C/101/D/1608/2007, at [9.2].



on abortion,'involves mental or physical suffering constitutimimplence against women and
potentially amounting to torture or cruel, inhumand degrading treatmen€® The inquiry
then specifically considered the situation of womdro are,'forced to carry to term a non-
viable fetus (in cases of fatal fetal abnormality)where the pregnancy results from rape or
incest”?” and the Committee’s held that the United Kingdoaswesponsible for grave and
systematic violations of the CEDAW Convention dweits, “deliberate maintenance of
criminal laws disproportionately affecting womendagirls, subjecting them to severe
physical and mental anguish that may amount tolcimeuman and degrading treatmert€”

In response to the CEDAW Committee inquiry repabiprtion has since been decriminalised
in Northern Ireland and legislation has been adbfggalising abortion on broad grourts.

In its General Recommendation No. 35, CEDAW Conenittagain affirmed that,
“criminalization of abortion, denial or delay of & abortion and/or post-abortion care,
forced continuation of pregnancy, [...] are formgyehder-based violence that, depending on
the circumstances, may amount to torture or crimduman or degrading treatment”

(c) UN_Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment

The United Nations Special Rapporteur on Torturé aiiner Cruel, Inhuman or Degrading
Treatment or Punishment has also recognised thadehial of abortion care, whether as the
result of a legal prohibition on abortion or becao$the conduct of state authorities or health
care officials, can give rise to severe sufferimgl @nguish in breach of the international
prohibition on ill-treatment. The Special Rapporteas stated th&dabuse and mistreatment
of women seeking reproductive health services @use tremendous and lasting physical
and emotional suffering, inflicted on the basigyehder,” and has noted that gender-specific
forms of ill-treatment may include,dénial of legally available health services such as
abortion and post-abortion care’® In 2016 the Special Rapporteur underlined thaghly
restrictive abortion laws that prohibit abortionsven in cases of incest, rape or fetal
impairment or to safeguard the life or health of tivoman violate women'’s right to be free
from torture and ill-treatment32

(d) Human Rights Committee General Comment No. 36

In its General Comment No. 36 the Human Rights Citam also underlined state
obligations under the ICCPR to guarantee accessbtotion to ensure freedom from ill

26 Committee on the Elimination of Discrimination Agai Women (CEDAW Committee), Report of the inquiry
concerning the United Kingdom of Great Britain amaitern Ireland under article 8 of the OptionaltBeol to
the Convention on the Elimination of All Forms ofsbiimination against Women (2018) U.N. Doc.
CEDAW/C/OP.8/GBR/1, at [65].

271d.

281d. at [72].

29|n 2019, the UK Parliament adopted legislative mdmeents requiring that effect be given to the CEDAW
Committee recommendations on abortion law in Northexland. As a result, abortion was decriminaliaed
Northern Ireland in 2019 and in 2020 it was legadipon a woman'’s request in early pregnancy anditate
pregnancy to safeguard a woman's health and lifieimsituations of severe or fatal foetal impairi&ee
Explanatory Memorandum to the Abortion (Northerldnd) Regulations 2020 No. 345, available at
https://bit.ly/301d3XF.

30 CEDAW Committee, General recommendation No. 35 enlgebased violence against women, updating
general recommendation No. 19, (2018) U.N. Doc. CRD®@/GC/35, at [18].

31 Report of the Special Rapporteur on torture andrathes!, inhuman or degrading treatment or punisttme
Juan E. Méndez, (2013) U.N. Doc. A/HRC/22/53, at [46]

32 Report of the Special Rapporteur on Torture andrd@neel, Inhuman and Degrading Treatment, U.N.Doc.
AJ/HRC/22/53, (2016).



treatmen€® There the Committee recognised tHagstrictions on the ability of women or
girls to seek abortion must not, inter alia, [.slibject them to physical or mental pain or
suffering which violates article 72* The Committee affirmed that states have an olitigao
ensure that women havésafe, legal and effective access to abortion wherearrying a
pregnancy to term would cause the pregnant womagirbrsubstantial pain or suffering,
most notably where the pregnancy is the resulapéror incest or is not viable®®

(e) Council of Europe Commissioner for Human Rights

The Council of Europe Commissioner for Human Ridgids also addressed women’s access
to abortion care in the context of the right taefitem from torture and other ill-treatment. The
Commissioner has stated that the right to freedoom fill-treatment obliges states to
guarantee women’'s access to sexual and reproductiakh care, when failures to do so
could “cause them considerable physical or mental sufiggrianguish, or feelings of
degradation.”*® Therefore the Commissioner has called on membéessof the Council of
Europe to ensure bottthat abortion is legal ... to protect women’s healihd lives and
ensure freedom from ill-treatmentdnd that legal abortion services are accessibte an
available in practicé’

(f) Conclusion

As the jurisprudence and standards set out abaviérmg there are a range of circumstances
in which pregnant women may find themselves in aditins of great vulnerability.
International authorities have unambiguously affichthat as a result they may endure severe
anguish, pain and mental and physical sufferingiinations where they decide to end a
pregnancy but are denied access to abortion caheiincountry of residence, either by virtue
of national legislative or policy frameworks or hese of the conduct of state authorities and
health care officials. They have recognised theinta that predictably affects pregnant
women in very vulnerable positions, who are derdaedess to abortion care and endure a
severance in the continuum of health care provia®a result. They have recognised that for
many women delays in access to abortion care pedajcexacerbate suffering and anguish.
These decisions and materials confirm that theete@f mental anguish and physical and
mental suffering experienced can reach the miniawal of severity necessary to engage the
international prohibition on inhuman or degradingatment and establish State responsibility
under international law, either where the deniatafe and resulting suffering derives from
state laws and policies prohibiting abortion, amfrthe behavior of state authorities, medical
or health care officials.

1. DENIAL OF ACCESS TO ABORTION CAN VIOLATE THE RIGHT TO
RESPECT FOR PRIVATE LIFE, ENSHRINED IN ARTICLE 8

According to the Court’s established case-law,itbgon of “private life” is a broad concept
that includes elements such as personal autonomhyparsonal development, physical and
psychological integrity, access to information ablogalth as well as the decision to have or
not to have a child or to become a pafénithe Court has specifically recognised tltite

33 Human Rights Committee, General Comment No. 36 (26a&rticle 6 of the International Covenant on Civil
and Political Rights, on the right to life, U.N. D&CPR/C/GC/36, at [8].

341d.

35d.

36 Council of Europe, Commissioner for Human Rights, Wois sexual and reproductive health and rights in
Europe (2017), at [52]-[53].

871d., at [11]-[12].

38 R.R. v. Polanq2011) 53 EHRR 31, at [180].



decision of a pregnhant woman to continue her preggaor not belongs to the sphere of
private life and autonomy [and] legislation regutad the interruption of pregnancy touches
upon the sphere of private life, since whenevepman is pregnant her private life becomes
closely connected with the developing foetlistlthough the right to respect for private life
can permissibly be subject to limitation under éli8(2) of the Convention, the Court has
underscored that any such interferences must bactiordance with the law,” “necessary in a
democratic society” and “proportionate to one oé tlkegitimate aims pursued by the
authorities.”°

(&) Denial of accessto abortion, dejure or defacto, can giveriseto an impermissible
interferencein theright to privatelife

In line with the general principles summarised ahahe Court has repeatedly found that
denial of access to abortion care can give risa taolation of the right to private life as
enshrined in Article 8 of the Convention.Tysiac v. PolandR.R. v. Polan&ndP. and S. v.
Poland,the Court reiterated that Contracting Parties h@osative obligations under Article 8
to adopt measures designed to secure respectitateplife** The Court held thafo]nce

the legislature decides to allow abortion, it muast structure its legal framework in a way
which would limit real possibilities to obtain it? It underscored that Contracting Parties
have,“a positive obligation to create a procedural framerk enabling a pregnant woman to
exercise her right of access to lawful abortid?.In those three cases the Court found that
Poland’s failure to ensure practical and enforeeadicess to legal abortion and prenatal
diagnostic testing amounted to violations of tleess positive obligations under Article 8 of
the Conventiort?

Although in these cases the facts pertained t@tsitos in which the abortion sought was
legal under domestic law, iWhelan v. Irelandand Mellet v Ireland,the Human Rights
Committee held that the denial of access to abwortiare resulting from a legislative
prohibition on abortion also constituted an arbitranterference in the right to privacy, in
violation of Article 17 of the ICCPF.

In those decisions the Committee considered tleatiémial of access to abortion experienced
by both authors had constituted an interferench thié right to privacy and thus considered
whether the interference could be justified undee tawfulness and proportionality
requirements enshrined in Article 17 of the ICCRRoted in both cases that the interference
was lawful as it wasprovided for under article 40.3.3 of the Constitut and therefore was
not unlawful under the State party’s domestic |dvFlowever, it then rejected the State
party’'s argument that théjnterference was proportionate to the legitimatana of the
ICCPR, taking into account a carefully consideredabnce between protection of the foetus
and the rights of the womari”Instead, the Committee held théhe balance that the State
party has chosen to strike between protection @fdetus and the rights of the woman in this

39 R.R. V. Polanq2011) 53 EHRR 31, at [180]-[181].

40 See e.gR.R. v. Poland2011) 53 EHRR 31, at [183].

41 Tysizc v. Poland(2007) 45 EHRR 42, at [110R.R. v. Poland2011) 53 EHRR 31, at [185p. and S. v. Poland
(2013) ECHR 1853 at [95]-[96]; see alapB and C v. Irelan@g2011) 53 EHRR 13, at [244]-[246].

42 Tysigc v. Poland(2007) 45 EHRR 42, at [116].

43R.R. v. Polanq2011) 53 EHRR 31, at [200].

44P.and S. v. Polan(2013) ECHR 1853, at [100R.R. v. Polanq2011) 53 EHRR 31, at [214Tysic v. Poland
(2007) 45 EHRR 42, at [130].

45 Mellet v. Ireland(2016) U.N. Doc CCPR/C/116/D/2324/2013, at [7.7], [/V8helan v. Ireland2017) U.N.
Doc. CCPR/C/119/D/2425/2014, at [7.8], [7.9].

46 Mellet v. Ireland(2016) U.N. Doc CCPR/C/116/D/2324/2013, at [7Whelan v. Ireland2017) U.N. Doc.
CCPR/C/119/D/2425/2014, at [7.8].

4"Mellet v. Ireland(2016) U.N. Doc CCPR/C/116/D/2324/2013, at [7\Whelan v. Ireland2017) U.N. Doc.
CCPR/C/119/D/2425/2014, at [7.8].



case cannot be justified; [...] even interferencevited for by law should be in accordance
with the provisions, aims and objectives of the édawt and should be, in any event,
reasonable in the particular circumstance$.’As a result, it found thatjpreventing the
author from terminating her pregnancy in Ireland ] constituted an intrusive interference in
her decision as to how best to cope with her pragpanotwithstanding the non-viability of
the fetus. On this basis, the Committee consideast the State party’s interference in the
author’s decision is unreasonable and that it toosstitutes an arbitrary interference in the
author’s right to privacy, in violation of articl&7 of the Covenant?®

These decisions built on earlier jurisprudence ftbm Human Rights Committee, where the
Committee considered thatfiln the circumstances of the case, the refusal dot in
accordance with the author’s decision to termin&d&r pregnancy was not justified and
amounted to a violation of article 17 of the Covwetig® Additionally, in its General
Comment No. 36, the Human Rights Committee alsogmeiced that although states may
regulate women'’s access to abortion any, “restmstion the ability of women or girls to seek
abortion must not, inter alia, [...] arbitrarilytémfere with their privacy?

(b) There is now_an overwhelming European consensus in favour of access to
abortion on broad grounds

In 2013, in theP. and Scase, the Court already recognised tttare is indeed a consensus
amongst a substantial majority of the Contractirgt& of the Council of Europe towards
allowing abortion and that most Contracting Partieave in their legislation resolved the
conflicting rights of the foetus and the mothefawour of greater access to abortiof?”

However, since then the European consensus to albmstion on broad grounds has grown
significantly. Additional Contracting Parties andrigdictions, including Iceland, Ireland,
Cyprus, and Northern Ireland, have adopted legisldégalising abortion on broad grounds.

Almost all the Contracting Parties have now legalisbortion on broad grountsOnly six
Council of Europe Member States, Andorra, Liechging Malta, Monaco, Poland, and San
Marino>* now retain highly restrictive abortion laws onlermitting abortion in a few
narrowly defined circumstances. Within the Europtanmion member states only Malta and
Poland have not legalised abortion on requestaacsocio-economic grounds.

The Court has repeatedly emphasised that the Cbames a living instrument,Wwhich must
be interpreted in the light of present-day conditipand that it has taken account of evolving
norms of national and international law in its inpeetation of Convention provisiori§®> The
important evolution in laws on abortion within tB®ntracting Parties, when seen in light of
the above-mentioned developments in internationahdn rights jurisprudence, affirm that
denial of access to abortiode jure or de factg engages the Convention obligations of
Contracting Parties and that a narrow margin ofe@ggation must be applied.

48Mellet v. Ireland(2016) U.N. Doc CCPR/C/116/D/2324/2013, at [7\8helan v. Ireland2017) U.N. Doc.
CCPR/C/119/D/2425/2014, at [7.9].

49Whelan v. Ireland2017) U.N. Doc. CCPR/C/119/D/2425/2014, at [7.9].

50K.L. v. Peru(2005) U.N. Doc CCPR/C/85/D/1153/2003, at [6.4]; a®,L.M.R. v. Argenting2011) U.N. Doc
CCPR/C/101/D/1608/2007, at [9.2] —[9.3].

51 Human Rights Committee, General Comment No. 36 (206a&rticle 6 of the International Covenant on Civil
and Political Rights, on the right to life, U.N. D&CPR/C/GC/36, at [8].

52p, and S. v. Polan(2013) ECHR 1853, at [97].

53 Center for Reproductive Righuropean Abortion Laws: A Comparative Overvi@d19), available at
https://bit.ly/3028tZy; Council of Europe, Commisséorior Human Rights, Women'’s sexual and reproductive
health and rights in Europe (2017).

54 Center for Reproductive RighBuropean Abortion Laws: A Comparative Overvi@019), available at
https://bit.ly/3028tZy.

55 Demir and Baykara v. Turk€2008) 48 EHRR 127&t [142]-[143].



(c) Article 8 requires Contracting Parties to ensure that refusals of care on grounds
of conscience or religion do not jeopardise accessto abortion care

As part of its analysis ifR.R.v. PolandandP. and S. v. Polandhe Court observed that
“States are obliged to organise the health serviegstem in such a way as to ensure that an
effective exercise of the freedom of conscienceeafth professionals in the professional
context does not prevent patients from obtainingceas to services to which they are entitled
under the applicable legislatior?? Similarly, in the recent cases Gfimmark v. Swedeand
Steen v. Swedethe Court reaffirmed that the Contracting Partiase a positive obligation
under the Convention to ensure tttae effective exercise of freedom of consciendeeafth
professionals in the professional context does pretvent the provision of [nationwide
abortion] services.?” In those two cases the Court considered communisafrom two
midwives, who had refused to assist in abortiom cire to their personal religious faith, that
their rights under Article 9 had been violated whasa result, they were denied employment
within the Swedish health system, and found bothpaints inadmissible as manifestly ill-
founded. The Court considered thatnder Swedish law, an employee is under a duty to
perform all work duties given to him or her [..°f’and thus found that the denial of
employment to midwives, who refused to assist iortidin care due to their personal religious
faith and consciencépursued the legitimate aim of protecting the hbalif women seeking
an abortion,” and was necessary in a democratic society anagropate>°

Other international human rights mechanisms hase ahderlined that states have a human
rights obligation to ensure that medical profesaisnrefusals of care on grounds of

conscience or religion do not jeopardise or impedenen’s access to legal reproductive

health care services, including abortion. They Haeld that when states fail to guarantee that
such refusals of care do not jeopardise women’'sesacto legal services they breach their
international human rights obligations to guaranteemen’s access to legal reproductive
health care.

These mechanisms have stressed that when, as er mBtdomestic law or policy, states

chooseto permit medical professionals to refuse to pteviegal abortion care or other forms

of reproductive health care on grounds of conseéewrcreligion, they must establish and
implement an effective regulatory, oversight antberement framework so as to guarantee
that such refusals do not undermine or hinder wdsnaccess to legal reproductive health
care in practic€’They have outlined that, at a minimum, such measumest:

5%6pP. and S. v. Polan(2012) ECHR 1853, at [106]-[107R.R. v. Poland2011) 53 EHRR 31, at [208].

57 Grimmark v. Swedef2020) App. No. 43726/17, at [265teen v. SweddR020) App. No. 62309/17, at [21].
58Grimmark v. Swedef2020) App. No. 43726/17, at [23pteen v. SweddR020) App. No. 62309/17, at [20].
59 Grimmark v. Swedef2020) App. No. 43726/17, at [25]-[26teen v. SweddRB020) App. No. 62309/17, at
[20]-[21].

60 See, e.g.Committee on Economic, Social and Cultural Rights (CE€ommittee)General Comment No. 22
on the right to sexual and reproductive healthi@@et12 of the International Covenant on Economaxi& and
Cultural Rights) at [14], [43], U.N. Doc. E/C.12/GC/22 (2016); CEDA®®mmittee General Recommendation
No. 24: Article 12 of the Convention (Women and th¢aat [11], [13], U.N. Doc. A/54/38/Rev.1, chap. BE@O);
Special Rapporteur on the right of everyone to tijeyenent of the highest attainable standard of jglaysind
mental healthinterim rep. of the Special Rapporteur on the righeveryone to the enjoyment of the highest
attainable standard of physical and mental headt65(m)], U.N. Doc. A/66/254 (2011); CEDAW Comtei,
Concluding Observations: Hungarat [30], [31(d)], U.N. Doc. CEDAW/C/HUN/CO/7-8 (20t Zoncluding
Observations: Polandat [37(b)-(c)], U.N. Doc. CEDAW/C/POL/CO/7-8 (2019opncluding Observations:
Argenting at [33(c)], U.N. Doc. CEDAW/C/ARG/CO/7 (2018}pncluding Observations: Italyat [41(d)], [42
(d)], U.N. Doc. CEDAW/C/ITA/CO/7 (2017); Human Rights i@mittee,Concluding Observations: Argentinat
[11]-[12], U.N. Doc. CCPR/C/ARG/CO/5 (201@pnternational Planned Parenthood Federation — E.eap
Network (IPPF-EN) v. Italy2014) ECSR Complaint No. 87/2012, paras. [68]-[fD§1] et seqConfederazione
Generale Italiana del Lavoro (CGIL) v. 1ta{2016) ECSR Complaint No. 91/2013, paras. [165]3[1A.79].



« Ensure adequate availability and geographic coeer@gproviders committed to
provide caré}

« Prohibit institutional refusals of café;

» Establish effective referral systefits;

» Disseminate information on legal entitlements tortibn carée®*

» Impose clear limits on the legality of refusalgliming the timing of refusaf;

* Implement adequate monitoring, oversight, and eefoent mechanisms to ensure
compliance with relevant regulatioffs.

61 See, e.g., CESCR Committéggneral Comment No. 22 on the right to sexual apdoduictive health (article
12 of the International Covenant on Economic, Saania Cultural Rights)at [14], U.N. Doc. E/C.12/GC/22
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