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INTRODUCTION 

 

Section 6 of the Kansas Telemedicine Act (“the Act”) prohibits abortion providers from 

providing medication abortion via telemedicine. In doing so, Section 6 contradicts the clear 

purpose of the Act—to expand its citizens’ access to health care by making medical treatment 

more accessible. While Defendant would have the Court believe that Section 6 was intended to 

protect pregnant women’s health, he fails to set forth any evidence of how it actually does so. 

Nor has Defendant presented any evidence to challenge Plaintiff’s showing that there is no 

genuine medical justification for banning the provision of medication abortion via telemedicine. 

Defendant cannot overcome the invalidity of Section 6 by attributing intentions to the legislature 

that are not supported by legislative findings or any other evidence.  

To obfuscate this fact, Defendant argues Plaintiff lacks standing to bring its claims, and 

that the Kansas Constitution does not support any right to terminate a pre-viability pregnancy. 

Defendant is wrong on both accounts. Plaintiff’s standing cannot seriously be contested, and 

Kansas’ constitutional protections are coextensive with or broader than those of the federal 

constitution. Because Plaintiff has established a likelihood of success on the merits, the Court 

should preserve the status quo and enjoin Section 6 while the Act’s validity is fully assessed. 

ARGUMENT 

I. Plaintiff Has Standing to Bring Its Claims. 

 

Despite Defendant’s attempt to argue otherwise, Plaintiff has standing to pursue its claims 

because: (i) Section 6 of the Act prohibits the provision of medication abortion via telemedicine, 

causing both Plaintiff and its patients harm; (ii) K.S.A. § 65-4a10 is currently not enforceable; 

thus, Plaintiff’s injury would be redressed by enjoining Section 6; and (iii) the Attorney General, 

as the chief law enforcement officer of the State, is a proper defendant in this action. 
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A. A Temporary Injunction of Section 6 Provides the Relief Plaintiff Seeks.  

1. Section 6 is Appropriately Construed as a Prohibition Under Kansas Law.  

Section 6 unambiguously states, “[n]othing in the Kansas telemedicine act shall be 

construed to authorize the delivery of any abortion procedure via telemedicine.”  K.S.A. § 2,215. 

As confirmed by Kansas Supreme Court precedent, the Act is clearly prohibitory. The Kansas 

Supreme Court has held that statutory language such as “[n]othing in this act shall be construed 

to authorize” an action generally means that such action is prohibited. See, e.g., Seaman Dist. 

Teachers’ Association of Shawnee Cty. v. Bd. of Ed. of Seaman Unified Sch. Dist. No. 345, 217 

Kan. 233, 246, 535 P.2d 889, 899 (1975) (noting that statute stating “[n]othing in this act shall be 

construed to authorize a strike” was “designed to prohibit a strike”). Accordingly, Section 6’s 

non-authorization language is appropriately interpreted as a prohibition on the use of 

telemedicine to provide medication abortion.  

2. No Other Kansas Law Prohibiting the Provision of Medication Abortion Via 

Telemedicine Is Currently in Effect. 

 

While Defendant is correct that K.S.A. § 65-4a10 prohibits the use of telemedicine for 

medication abortion, this statute has been enjoined by court order since 2011 and is thus 

currently unenforceable.  

In 2011, this Court issued a temporary restraining order barring the Attorney General, 

among others, from enforcing the implementing regulations regarding K.S.A. § 65-4a10, which 

provides for a medication-in-person requirement, along with other provisions of a Kansas 

regulatory scheme restricting the provision of abortion, collectively codified at K.S.A. §§ 65-

4a01–4a12. Order Granting TRO Pending Hr’ing on Appl. for Temporary Inj., Hodes & Nauser 

v. Moser, Nov. 10, 2011, No. 11C-1298 (hereinafter the “2011 Restraining Order”). On 

December 2, 2011, the parties in Hodes & Nauser stipulated that the restraining order would 
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“remain in effect pending the Court’s issuance of a final judgment in this matter.” Agreed Order 

1, Hodes & Nauser v. Moser, No. 11C-1298 (hereinafter the “Agreed Order”). The Agreed Order 

made clear that K.S.A. §§ 65-4a01–4a12, as well as the associated implementing regulations, 

would not be enforced during the pendency of the case. Id. K.S.A. § 65-4a10 falls squarely 

within the sections covered by the Agreed Order, and though these statutory sections were 

subsequently amended in 2015, the 2011 Restraining Order and Agreed Order are still in effect. 1   

A temporary restraining order persists until final judgment in the case and does not lapse 

if the underlying law is amended. Kansas statutory law specifically contemplates and addresses 

the manner in which a change of circumstances may impact a temporary injunction and 

restraining order: “At any time before the judgment the party restrained or enjoined may apply to 

the judge . . . to vacate or modify the same,” K.S.A. § 60-910(a). If a party believes that “a 

significant change either in factual conditions or in law renders continued enforcement 

detrimental to the public interest…[t]he party seeking relief bears the burden of establishing that 

changed circumstances warrant relief” and only the court has authority to grant such relief. 

Horne v. Flores, 557 U.S. 433, 447 (2009) (internal quotation marks and citation omitted)2; see 

also Kan. Judicial Watch v. Stout, 562 F.3d 1240, 1244 (10th Cir. 2009) (“We must now decide 

whether adoption of the new canons moots the plaintiffs’ challenge to the old canons. We 

conclude that it does . . . [and] we vacate the preliminary injunction.). Indeed, “[t]he proper 

                                                 
1 Even if Defendant were correct that the 2015 amendment moots the claims against K.S.A. § 65-

4a10 in Hodes & Nauser v. Moser, No. 11C-1298, it is for the court, rather than the legislature or 

the parties, to decide whether to vacate or modify the temporary restraining order. 
2 Though Horne v. Flores refers to Fed. R. Civ. P. 60(b)(5), permitting a party to seek relief from 

an order, it contains the same intent as K.S.A. § 60-910(a). 557 U.S. at 447 (“[T]he Rule 

provides a means by which a party can ask a court to modify or vacate a judgment or order[.]”); 

see also Fredricks v. Foltz, 221 Kan. 28, 30, 557 P.2d 1252 (1976) (finding federal 

interpretations persuasive where state and federal rules are similar). 
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manner for a party to test the validity of an order of a court is not to defy the order, but to move 

to have it set aside in the court which issued it or in some court having supervisory jurisdiction.” 

Koch Eng’g Co. v. Faulconer, 227 Kan. 813, 830, 610 P.2d 1094, 1106 (1980). 

Defendant is well aware of this procedural requirement; in his answer to the plaintiffs’ 

amended petition in Hodes & Nauser, he specifically stated that he planned on filing “a motion 

with the Court to modify the stay to allow the amended health and safety statutes to take effect.” 

See Defs.’ Answer to Pls.’ Second Am. Verified Pet. ¶ 99, Dec. 29, 2015, No. 11C-1298, 

attached hereto as Exhibit A.  Further, after K.S.A. § 65-4a10 was amended in 2015, Defendant’s 

counsel explicitly inquired into whether plaintiffs in that action would be willing to enter into a 

stipulation to allow the medication-in-person requirement to take effect, and informed plaintiffs’ 

counsel that defendants would file a motion to modify the Agreed Order in the absence of such 

agreement. The plaintiffs declined to agree to any such stipulation, and opposing counsel never 

pursued it further with the court. See Email from Tiseme Zegeye, Staff Attorney, Center for 

Reproductive Rights, to Sarah Warner, Attorney, Thompson, Ramsdell, Qualseth, & Warner, 

P.A. (April 14, 2016) (on file with Plaintiff’s counsel), attached hereto as Exhibit B. It is 

perplexing that Defendant now claims the 2015 amendments are in effect and currently bar the 

provision of telemedicine, Def.’s Resp. Opposing Pl.’s Mot. for Temporary Inj. and TRO 6 

(hereinafter “Def.’s Resp.”), when the law and Defendant’s own papers and correspondence 

clearly state otherwise. 

Further, the Board of Healing Arts and the District Attorney for Sedgwick County are 

also bound by the 2011 Restraining Order, despite Defendant’s claims to the contrary. As chief 

law officer of the State, the Attorney General entered into a binding agreement to extend the 

2011 Restraining Order and refrain from enforcing K.S.A. § 65-4a10. It follows logically that 
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other state officials are also bound by the Attorney General’s decision. See, e.g., State v. Finch, 

128 Kan. 665, 280 P. 910, 911 (1929) (“Adequate enforcement of the law involves co-ordinated 

action upon the part of these officials as well as all state and local executive officials.”). The 

Attorney General, in his supervisory power, has the authority “to direct with superintending 

oversight the official conduct and acts of such officials; and it is his prescribed duty to exercise 

and perform these acts, and to do whatever may be necessary and proper to render his power in 

these respects effective.” Id. at 913. It makes little sense that state officials could legitimately 

take a position contrary to the chief law officer of the State when that officer has the power to 

direct their conduct, including dismissing actions, in an effort to coordinate the enforcement of 

the law. See id. (holding it was proper for attorney general to dismiss county attorney’s 

attempted prosecution of an informant to whom the attorney general had previously promised 

immunity); see also State ex rel. Foster v. City of Kansas City, 186 Kan. 190, 195–96, 350 P.2d 

37, 41 (1960) (citing to Finch as settling that, if there is any controversy between the county 

attorney and the attorney general, the attorney general outranks the county attorney).  

Thus, Plaintiff has standing to pursue its claims and need not challenge K.S.A. § 65-4a10, 

a law that is currently unenforceable, in order to gain the relief sought here—the ability to 

continue providing medication abortion via telemedicine.3  

B. The Attorney General Is the Proper Defendant.  

 

The Attorney General is the “chief law enforcement officer of the state” and “one of the 

state’s prosecuting attorneys.” State ex rel. Miller v. Rohleder, 208 Kan. 193, 194, 490 P.2d 374, 

375 (1971). Further, “[w]herever the public interest is involved or the state is a party, the 

                                                 
3 Indeed, it would be duplicative and counter to the interest of judicial economy for Plaintiff to 

challenge the constitutionality of a law that is currently being challenged in another lawsuit. 
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attorney general is primarily the proper counsel to appear.” Mem’l Hosp. Association. Inc. v. 

Knutson, 239 Kan. 663, 668, 22 P.2d 1093, 1097 (1986); see also Foster, 186 Kan. at 194, 350 

P.2d at 40-41 (“[I]n this court any case in which the attorney general appears involves the public 

interest. The corollary is likewise true because wherever the public interest is involved or the 

state is a party, the attorney general is primarily the proper counsel to appear.”).  

Defendant readily admits that the public interest is at stake here. See Def.’s Resp. 35 

(“[T]he State and the public have a strong interest in resolving the relevant policy questions 

through the democratic process.”); see also id. at 36-37 (“The public also has a strong interest in 

women’s health, as well as in regulating the medical profession.”). Indeed, Defendant explicitly 

claims that “[a]n injunction would be adverse to the public interest.” Id. at 36-37. As Defendant 

concedes this case involves the public’s interest, the Attorney General is a proper party to this 

action. 

Additionally, the Kansas Supreme Court has concluded “that the Attorney General’s 

powers are as broad as the common law unless restricted or modified by statute.” Finch, 280 P. 

at 913. As the state’s “principal law officer [the Attorney General’s] authority is coextensive 

with the public legal affairs of the whole community. As a representative of that state, an 

attorney-general is empowered to bring any action which he deems necessary for the protection 

of the public interest. His authority in this respect is necessarily implied from the nature of his 

office, and will be presumed to exist, in the absence of evidence to the contrary.” Id. at 912 

(internal citations and quotations omitted). It follows that, as the chief law officer, the Attorney 

General has enforcement authority here. 

The Act fails to specify how it will be enforced or who will impose penalties for any 

violations. See generally K.S.A. §§ 2,210-2,216. While the Act does provide for the Board of 
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Healing Arts (which regulates health professionals) to “adopt such rules and regulations as may 

be necessary to effectuate the provisions of the Kansas telemedicine act,” these rules and 

regulations have not yet been promulgated, leaving open the question of who will enforce the 

Act and how it will be enforced. K.S.A. §§ 2,214 (a) and (b).4 Contrary to Defendant’s 

contention that the Board of Healing Arts has the authority to enforce the Act, promulgating 

regulations to effectuate the Act is not the same as having the authority to enforce it. Cf. K.S.A. § 

65-4a10(d) (specifying that a violation is “unprofessional conduct under K.S.A. 65-2837,” which 

falls squarely under the Board of Healing Arts’ enforcement authority (K.S.A. § 65-2836(b))).  

Finally, the Attorney General is a named Defendant in Hodes & Nauser v. Moser, No. 

11C-1298, and Hodes & Nauser v. Schmidt, No. 13C-705 and has never presented the argument 

he makes here, that because a statute does not expressly provide for the attorney general to 

enforce the law, the attorney general is not a proper party to the action. 

II. Plaintiff Has Established a Likelihood of Success that Enforcement of the Act Will 

Violate Its Constitutional Rights and Those of Its Patients.  

 

Defendant’s arguments regarding Plaintiff’s likelihood of success on its claims rely on 

erroneous interpretations of the law and disregard key facts advanced by Plaintiff via sworn 

affidavits. First, the Kansas Supreme Court has repeatedly interpreted Sections 1 and 2 of the 

Kansas Constitution consistently with the due process and equal protection clauses of the 

Fourteenth Amendment; therefore, Plaintiff appropriately brings claims under those provisions. 

                                                 
4 The Act also instructs the Behavioral Sciences Regulatory Board “to adopt such rules and 

regulations as may be necessary to effectuate the provisions of the act.” K.S.A. §§ 2,214 (c). Yet, 

the Behavioral Sciences Regulatory Board regulates the provision of mental health care and thus, 

would not be a proper defendant in this case. Similarly, The Kansas Department of Health and 

Environment has the authority to “implement and administer” only Section 8 of the Act, which 

applies to speech-language pathology services and audiology services. H.B. 2028 § 8(a)-(b). As 

such, they also are not an appropriate defendant in this case. 
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Second, Defendant misapplies the undue burden standard that was first articulated in Planned 

Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992), and most recently clarified in 

Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016). Third, Section 6’s discriminatory 

treatment of both physicians providing and patients seeking abortion care fails even rational 

basis review. And finally, Defendant’s public interest argument fails because granting Plaintiff’s 

request for temporary injunctive relief will merely preserve the status quo and protect against the 

likely violation of Kansas citizens’ constitutional rights.  

A. The Kansas Constitution Supports the Right to Terminate a Pre-Viability 

Pregnancy.  

 

For over a century, the Kansas Supreme Court has held that Sections 1 and 2 of the 

Kansas Constitution have “much the same effect as the clauses of the Fourteenth Amendment 

relating to due process and equal protection of the law.” Farley v. Engelken, 241 Kan. 663, 667, 

740 P.2d 1058, 1061 (1987); see also State v. Limon, 280 Kan. 275, 283, 122 P.3d 22, 28 

(2005); State ex rel. Stephan v. Parrish, 257 Kan. 294, 310, 891 P.2d 445, 457 (1995); State ex 

rel. Tomasic v. Kansas City, 230 Kan. 404, 426, 636 P.2d 760, 777 (1981); Manzanares v. 

Bell, 214 Kan. 589, 602, 522 P.2d 1291, 1302-03 (1981); Henry v. Bauder, 213 Kan. 751, 752–

53, 518 P.2d 362, 364-65 (1974); Tri–State Hotel Co. v. Londerholm, 195 Kan. 748, 759, 408 

P.2d 877, 887 (1965); State v. Wilson, 101 Kan. 789, 168 P. 679, 682 (1917). Indeed, the Court 

has found that in some cases, the Kansas Constitution “affords separate, adequate, and greater 

rights than the federal Constitution.” Farley 241 Kan. at 671, 740 P.2d at 1063 (emphasis added). 

Defendant ignores this overwhelming precedent, and instead posits that Kansas courts 

only embrace the protections of federal law if Kansas constitutional provisions are “literally or 
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effectively identical to a federal counterpart.” Def.’s Resp. 18-19.5 Defendant then argues that 

Sections 1 and 2 of the Kansas Constitution do not incorporate the right to terminate a pre-

viability pregnancy because those sections contain no literal reference to abortion, privacy, or the 

phrase “due process of law.”6 Defendant’s arguments fail for two reasons: first, as recognized by 

the Kansas Supreme Court, the Kansas Constitution is intended not merely to meet existing 

conditions, but to “govern future contingencies,” State ex rel. Stephan v. Finney, 254 Kan. 632, 

643, 867 P.2d 1034, 1042 (1994) (internal citations and quotations omitted); second, the Court 

has not limited the protections afforded under Sections 1 and 2 to those explicitly recognized in 

statute or common law at the time the Kansas Constitution was adopted. Rather, the Court has 

relied on an evolving understanding of liberty and rights under the Fourteenth Amendment to 

guide its decisions under Sections 1 and 2. See Limon, 280 Kan. at 294-95. This evolving 

understanding includes how the rights identified in the Kansas Constitution apply to women and 

their ability to participate equally in society.  

                                                 
5 The one case Defendant cites—State v. Schoonover—does not support this proposition. 281 

Kan. 453, 493, 133 P.3d 48, 77 (2006). In Schoonover, the Kansas Supreme Court cites to a 

number of cases in which provisions from the Kansas Constitution have been interpreted 

consistently with provisions from the federal Constitution, including Sections 1 and 2. Id. (citing 

to Tomasic, 230 Kan. at 426, 636 P.2d at 777, which held that both Sections 1 and 2 of the 

Kansas Constitution are given “much the same effect as the clauses of the Fourteenth 

Amendment relating to due process and equal protection of the law.”). Thus, Schoonover 

supports Plaintiff’s view that Sections 1 and 2 of the Kansas Constitution embrace the same 

protections as the due process and equal protection clauses of the Fourteenth Amendment of the 

U.S. Constitution.  
6 Section 1 of the Kansas Constitution does explicitly reference the right to “liberty,” which 

clearly aligns with the language of the Fifth and Fourteenth Amendments from which all 

substantive due process rights, including abortion rights, emanate. Kan. Const. Bill of Rts. § 1 

(“All men are possessed of equal and inalienable natural rights, among which are life, liberty, 

and the pursuit of happiness”) (emphasis added). Similarly, both the Fifth and Fourteenth 

Amendments of the U.S. Constitution state no person shall be deprived “of life, liberty, or 

property, without due process of law.” See U.S. Const. amends. V and XIV (emphasis added). 
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 Defendant’s reliance on Alpha Medical Clinic v. Anderson, 280 Kan. 903, 920, 128 P.3d 

364, 377 (2006), and Mahaffey v. Attorney General, 564 N.W.2d 104, 111 (Mich. Ct. App. 1997) 

to support its argument that there is “no independent state law right to abortion under the Kansas 

Constitution,” Def.’s Resp. 18, is misplaced and unpersuasive. Alpha Medical Clinic was 

decided solely on federal constitutional grounds, and the Kansas Supreme Court did not issue 

any holding concerning the scope of protection afforded by the Kansas Constitution to the right 

to terminate a pregnancy: “We have not previously recognized—and need not recognize in this 

case despite petitioners’ invitation to do so—that [rights to privacy protecting abortion] also exist 

under the Kansas Constitution. But we customarily interpret its provisions to echo federal 

standards.” 280 Kan. at 920, 128 P.3d at 377 (emphasis added). Unlike Kansas, the Mahaffey 

court cited no precedent establishing that Michigan state constitutional provisions generally 

embrace federal standards; thus, Mahaffey’s underlying premise—that the existence of a federal 

constitutional right to abortion is “not necessarily relevant,” Mahaffey, 564 N.W.2d at 109—is 

inapplicable in Kansas. Defendant fails to cite a single instance in which any Kansas court has 

determined that the Kansas Constitution affords less protection than its federal counterpart. 

 Accordingly, this Court should reject Defendant’s unsupported assertion that the right to 

end a pre-viability pregnancy receives no protection under the Kansas Constitution. Def.’s Resp. 

18-24.  

B. Plaintiff Has Established a Likelihood of Success on Its Claims that Enforcement of 

the Ban Will Impose an Undue Burden on Plaintiff’s Patients’ Right to Terminate a 

Pre-viability Pregnancy. 

 

As described in Plaintiff’s opening papers, Section 6 imposes an undue burden on a 

Kansas woman’s constitutional right to terminate a pre-viability pregnancy because it 

unconstitutionally infringes on a woman’s ability to obtain an abortion. See Pl.’s Mot. for a 
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Temporary Inj. and TRO 12-15 (hereinafter “Pl.’s Br.”). Defendant repeatedly misarticulates the 

nature of the right in question here, referring to it only as an “ability to make a decision 

regarding abortion.” Def.’s Resp. 27, 30. In doing so, Defendant misapplies the undue burden 

standard and ignores the significant burdens Section 6 imposes.  

Defendant cites Whole Woman’s Health only twice in his 39-page response, side-stepping 

key portions of the analysis that this precedent requires. Significantly, Whole Woman’s Health 

reaffirms that, where a woman’s constitutional right to access abortion is at stake, courts retain 

an independent duty to review evidence as to both the burdens a law imposes and the actual 

benefits it confers. 136 S. Ct. at 2309-10. Mere speculation as to potential, but not evidenced, 

benefits does not withstand constitutional scrutiny under the undue burden standard. Id. at 2310-

12.  

 Defendant alleges that Section 6 furthers the State’s interest in insuring maximum safety 

for the patient, Def.’s Resp. 26, but Defendant’s lengthy response provides no evidence to 

actually support this contention.7 Rather, Defendant attempts to bolster this unsupported claim by 

citing to a single Arizona state court case, Planned Parenthood Arizona, Inc. v. American 

Association of Pro-Life Obstetricians & Gynecologists, 227 Ariz. 262, 257 P.3d 181 (Ariz. Ct. 

App. 2011), which concerned a different, non-analogous regulation (an informed consent 

provision that requires information to be provided in-person rather than over the phone), and was 

decided prior to Whole Woman’s Health. The Arizona court applied a less exacting standard than 

that which is clearly required now—only asking whether the legislature’s conclusions were 

reasonable. Id. at 193-94. Whole Woman’s Health clarified that mere legislative speculation as to 

                                                 
7 Defendant’s reliance on the testimony of Kansans for Life on a predecessor bill is simply not 

evidence of the legislature’s intent, and should not be considered by this Court. 
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a law’s benefits is insufficient; a court must look at those theoretical benefits and weigh them 

against evidence of the burdens imposed. Whole Woman’s Health, 136 S. Ct. at 2310; Casey, 505 

U.S. at 885. 

Here, Plaintiff has provided ample evidence that Section 6 confers no medical health 

benefit. See Pl.’s Br. 5-8, 13-15. Defendant has not offered any evidence to the contrary. Plaintiff 

has also provided evidence of the significant burdens Section 6 will impose, including: 

restricting the provision of medication abortion to just two days a week (when Plaintiff’s 

physicians are able to travel to Kansas to provide care); severely limiting the number of 

medication abortions the clinic can provide and imposing significant scheduling restrictions for 

women; forcing women to wait 6-8 hours the day of their procedure; potentially delaying care 

for women who cannot conform their schedules to the clinic’s availability; for the women who 

are close to the gestational cut-off, precluding their ability to receive medication abortion; and 

foreclosing the clinic’s ability to expand services to women in more rural locations. See Pl.’s Br. 

9, 14. Defendant cannot escape that under Whole Woman’s Health, any burden associated with 

an abortion regulation that confers no benefit, like Section 6 of the Act, is by definition undue.  

Moreover, Section 6 defies the entire purpose of the Act, which is to promote the use of 

telemedicine as a means of expanding access to necessary health care services, evincing its 

improper purpose.8 Thus, for all the reasons set forth in the Pl.’s Br. 12-15, along with 

Defendant’s inability to present any evidence that Section 6 is intended to and actually does 

                                                 
8 By Defendant’s own statements, Section 6 of the Act was not intended to ensure patient safety. 

Rather, Defendant asserts that Section 6 was incorporated into the Act as a result of the efforts of 

anti-abortion activists within the State who were mistakenly concerned that the Act could 

contradict existing law by permitting the use of telemedicine for medication abortion. Def.’s 

Resp. 30. As explained supra, any existing law that could be interpreted to prohibit telemedicine 

for medication abortion is currently enjoined, and testimony of a lobbying group is not evidence 

of the legislature’s intent.  
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promote patients’ health, Section 6 imposes an unconstitutional undue burden on women’s right 

to access abortion under Sections 1 and 2 of the Kansas Constitution. 

Finally, Plaintiff has established a substantial likelihood that it is entitled to facial relief. 

Under Casey, a law restricting abortion is facially invalid if “in a large fraction of the cases in 

which [it] is relevant, it will operate as a substantial obstacle to a woman’s choice to undergo an 

abortion,” 505 U.S. at 895. As articulated in Casey and Whole Woman’s Health, courts should 

consider “those women for whom the provision is an actual rather than irrelevant restriction.” 

Whole Woman’s Health, 136 S. Ct. at 2320 (citing Casey, 505 U.S. at 895). Here, the women 

affected are Plaintiff’s patients who seek medication abortion; and for a large fraction of these 

women, the telemedicine ban will burden their access to abortion by limiting the days and times 

when they are able to receive treatment, and forcing at least some women to forego the 

procedure altogether due to scheduling constraints. 

C. Section 6 of the Act Violates Both Plaintiff’s Patients and Plaintiff’s Rights to Equal 

Protection.  

 

Defendant argues that Plaintiff’s equal protection claims on behalf of itself and its patients 

should be reviewed under the rational basis test. Def’s Resp. 31. To support this contention, 

Defendant references an “overwhelming and conclusive body of case law,” yet fails to cite a 

single case. Id. While Plaintiff agrees that the appropriate level of scrutiny for Plaintiff’s equal 

protection claim is rational basis, strict scrutiny is required for Plaintiff’s patients’ equal 

protection claims because, as discussed supra, the right to terminate a pre-viability pregnancy is 

a fundamental right protected by the Kansas Constitution. See Jurado v. Popejoy Constr. Co., 

253 Kan. 116, 124, 853 P.2d 669, 676 (1993) (“strict . . . scrutiny applies when fundamental 

rights are affected . . .”); Limon, 280 Kan. at 284, 122 P.2d at 28.  
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Regardless, Section 6 offends both Plaintiff’s patients and Plaintiff’s rights to equal 

protection even under rational basis review. See Pl.’s Br. 20-23. Defendant’s attempt to justify its 

differential treatment, by stating that abortion is a unique medical procedure, does not alter the 

analysis or outcome. See Def.’s Resp. 33-34. States’ ability to regulate abortion as a unique 

medical procedure has been recognized only when a state is asserting an interest in promoting 

fetal life or dignity, and enacts laws that are intended to serve a persuasive function.  See, e.g., 

Harris v. McRae, 448 U.S. 297, 315 (1980) (finding that the Hyde Amendment placed “no 

governmental obstacle in the path of a woman who chooses to terminate her pregnancy, but 

rather…encourages alternative activity deemed in the public interest”).9 Never has the argument 

that abortion is somehow different been advanced to support abortion regulations whose 

supposed purpose is to protect women’s health. 

Here, while Defendant’s legislative goal of “protecting women’s health,” see Def.’s Resp. 

34, is a legitimate one, the Act’s singling out of abortion bears no “reasonable relationship” to 

this goal, and in fact is hostile to it. The entire purpose of the Act is to ensure that Kansas 

citizens, many of whom lack adequate access to healthcare, can take advantage of the increased 

access telemedicine provides. Given that the Act allows Kansas’ citizens to obtain a broad range 

of health services via telemedicine, including care that is more complex and riskier than 

medication abortion, it strains credulity to argue that the Act’s prohibition of medication abortion 

via telemedicine bears any reasonable relationship to “protecting women’s health.”10 Id.  

                                                 
9 Indeed, the Casey quote Defendant relies upon to justify the classification based on abortion 

being a unique procedure is in reference to the “abortion decision” and the state’s interest in 

influencing that decision. Def.’s Resp. 33; Casey, 505 U.S. at 852. 
10 To the contrary, evidence shows that medication abortion provided via telemedicine is just as 

safe as medication abortion provided in person. Consistent with the rationale underlying the Act, 

allowing Kansans to access medication abortion via telemedicine, in fact, enhances patient 
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D. Temporarily Enjoining the Act Does Not Thwart the Democratic Process, But 

Rather Furthers the Public Interest By Protecting Kansas Citizens’ Constitutional 

Rights and Preserving the Status Quo.  

 

Plaintiff has established a reasonable probability that its patients and practitioners will 

suffer distinct, irreparable harms if Section 6 of the Act is not enjoined: The Telemedicine 

Abortion Ban would limit Trust Women’s provision of abortion services to just two days a week, 

would end the current provision of medication abortion via telemedicine on additional week and 

weekend days, would squash Plaintiff’s efforts to expand medication abortion services to more 

rural areas of Kansas, discriminates against patients and practitioners, upends the current status 

quo; and violates the constitutional rights of Plaintiff’s patients to terminate a pregnancy.  

In contrast, Defendant has offered no evidence that the public interest will be harmed if a 

temporary injunction is granted. Instead, Defendant argues that Plaintiff’s burden when 

requesting a temporary injunction is more “weighty” here because Plaintiff is challenging “a law 

enacted through the democratic process.” Def.’s Resp. 12; see also id. at 11. Not surprisingly, 

Defendant fails to offer any citation, case or statute, that supports this assertion. Thus, Defendant 

mischaracterizes the showing Plaintiff must make to obtain a temporary injunction, improperly 

inserting the “weighty” standard of showing each factor is met “clearly and unequivocally.” Id. 

at 11-12. The Kansas Supreme Court has explicitly rejected imposing any burden on a plaintiff 

seeking a temporary injunction beyond showing a “reasonable probability of irreparable future 

                                                                                                                                                             

safety, by making it easier for women to access medication abortion care earlier. Pl.’s Br. 7. The 

complete inability of Defendant to show how women’s health is served by the Act’s prohibition 

of medication abortion via telemedicine again evinces the legislature’s true purpose—to make 

abortion care more difficult to secure, which is never a legitimate legislative goal. See Casey, 

505 at 877 (“A statute with this purpose is invalid because the means chosen by the State to 

further the interest in potential life must be calculated to inform the woman’s free choice, not 

hinder it.”).  
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injury.” Bd. of Cty. Comm'rs of Leavenworth Cty. v. Whitson, 281 Kan. 678, 684, 132 P.3d 920, 

925 (2006). 

Further, because Plaintiff has alleged a deprivation of a constitutional right, the law’s 

constitutionality is no longer presumed and it is incumbent upon Defendant to demonstrate that 

the Act furthers a compelling state interest. Jurado, 253 Kan. at 124, 853 P.2d at 676; Farley, 

241 Kan. at 670, 740 p.2d at 1063.11 Defendant has not done so. While Defendant asserts that the 

state and public’s interest is in protecting women’s health, Def.’s Resp. 35-36, he has failed to 

show how Section 6 of the Act actually furthers that interest. Because enforcement would 

threaten the health of women seeking abortions, the public’s interest in women’s health is 

actually promoted by temporarily enjoining Section 6 of the Act.  

CONCLUSION 

 

 For the reasons stated herein and in Plaintiff’s Memorandum of Law in Support of a 

Temporary Injunction and Temporary Restraining Order, Plaintiff respectfully requests that this 

Court issue a Temporary Injunction restraining Defendant from enforcing Section 6 of the Act. 

 

 

Respectfully submitted, 

 

 

 

/s/ Robert V. Eye               

      Robert V. Eye 

                                                 
11 Defendant argues that in order to overcome the presumption that the Act is constitutional, 

Plaintiff must show that “no set of circumstances exist under which the Act would be valid.” 

Def. Res. 12-13. This argument fails for two reasons. Defendant is conflating two distinct legal 

issues—the presumption of constitutionality and the standard for relief in facial challenges—and 

this articulates the wrong standard for facial relief in abortion cases: whether “in a large fraction 

of the cases in which [it] is relevant, it will operate as a substantial obstacle to a woman’s choice 

to undergo an abortion,” 505 U.S. at 895, focusing on “the group for whom the law is a 

restriction, not the group for whom the law is irrelevant.” Casey, 505 U.S. at 894.  
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This is to certify that on this 12th day of December, 2018, I electronically filed the above and 

foregoing with the Clerk of the Court using the Court’s Electronic Filing System, which will 

send a notice of electronic filing to all counsel of record. 
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Jeffrey Chanay 
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Topeka, Kansas 66612-1597 

Phone: (785) 386-8424 
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jeff.chanay@ag.ks.gov 

dennis.depew@ag.ks.gov 

Attorneys for Defendant 

  

 

 

/s/ Robert V. Eye             

Robert V. Eye 
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From: Tiseme Zegeye
Sent: Thursday, April 14, 2016 5:32 PM
To: Sarah Warner <sarah.warner@trqlaw.com>
Cc: Hillary Schneller <hschneller@reprorights.org>; Stephanie Toti <SToti@reprorights.org>
Subject: RE: Regs - Modification of 2011 Stay in light of 2015 Legislation?

Hi Sarah,

Apologies for the delay in getting back to you. Unfortunately, I don’t believe that the parties can come
to an agreement on this matter. Plaintiffs cannot stipulate that the Agreed Order staying enforcement of
the 2011 Act and Regulations does not apply to K.S.A. 2015 Supp. 65-4a10.

Please don’t hesitate to be in touch if you have any questions.

Best wishes,
Tiseme

TISEME ZEGEYE *
Staff Attorney
U.S. Legal Program
tzegeye@reprorights.org

199 Water Street, 22nd Floor
New York NY 10038
Tel 917 637 3620 Fax 917 637 3666

Website | Facebook | Twitter

*admitted in New York

CONFIDENTIALITY NOTICE: This email transmission from the Center for Reproductive Rights and any documents,
files or previous email messages attached to it may contain confidential information that is legally privileged. If you
are not the intended recipient, or a person responsible for delivering it to the intended recipient, you are hereby
notified that any disclosure, copying, distribution or use of any of the information contained in or attached to this
transmission is STRICTLY PROHIBITED. If you have received this transmission in error, please immediately notify
us by reply email or by telephone at (917) 637-3620 and destroy the original transmission and its attachments without
reading or saving it in any manner.

From: Sarah Warner [mailto:sarah.warner@trqlaw.com]
Sent: Thursday, April 07, 2016 11:00 AM
To: Stephanie Toti <SToti@reprorights.org>; Tiseme Zegeye <TZegeye@reprorights.org>
Subject: Regs - Modification of 2011 Stay in light of 2015 Legislation?

Hi Stephanie and Tiseme,
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I hope all is well for you. I am writing concerning the Agreed Order staying enforcement of the
2011 Act and Regulations (entered December 2, 2011) in the clinic regulations case, and the
effect of that order on the 2015 amendments to K.S.A. 65-4a10 (what I'll refer to here as K.S.A.
2015 Supp. 65-4a10).

We are aware that plaintiffs have indicated in their Second Amended Petition that they are
challenging K.S.A. 2015 Supp. 65-4a10. We understand these challenges to be based on due-
process (what is the rationale for having the physician administer and/or be present during the
administration of the medication?) and equal-protection grounds (as part of plaintiffs' facial
challenge to the entire Act). We do not understand either challenge to state that plaintiffs
cannot comply with K.S.A. 2015 Supp. 65-4a10 (or are not presently complying with those
provisions).

In light of the 2015 amendments and plaintiffs' present challenges concerning K.S.A. 2015 Supp.
65-4a10—and in light of the fact that the 2015 Amendments were passed 3½ years after the
parties agreed to stay enforcement of the Act in lieu of a temporary injunction hearing—
defendants are inquiring whether the parties can stipulate that the Agreed Order staying
enforcement of the 2011 Act and Regulations does not apply to K.S.A. 2015 Supp. 65-4a10. In
other words, can the parties agree that the 2011 Agreed Order does not apply to K.S.A. 2015
Supp. 65-4a10?

This agreement would have no effect on plaintiffs' ability to challenge K.S.A. 2015 Supp. 65-
4a10 in this lawsuit; it would merely allow a law passed nearly unanimously almost a year ago
to take effect.

It's defendants' sincere hope that we can come to an agreement on this matter. We ask that
you get back with us within a week as to whether plaintiffs consent to the proposal. Otherwise,
as we indicated in defendants' Answer, we are prepared to file a Motion to Modify the stay.

Sincerely,
Sarah

Thompson Ramsdell Qualseth & Warner, P.A.
Sarah E. Warner | Licensed in Kansas and Missouri
333 W. 9th Street | P.O. Box 1264 | Lawrence, KS 66044-2083
O: (785) 841-4554 | M: (913) 687-1504 | F: (785) 841-4499
E-MAIL sarah.warner@trqlaw.com | WEBSITE http://trqlaw.com

This electronic mail message contains CONFIDENTIAL information which is (a) ATTORNEY - CLIENT PRIVILEGED
COMMUNICATION, WORK PRODUCT, PROPRIETARY IN NATURE, OR OTHERWISE PROTECTED BY LAW FROM DISCLOSURE, and
(b) intended only for the use of the Addressee(s) named herein. If you are not an Addressee, or the person responsible for
delivering this to an Addressee, you are hereby notified that reading, copying, or distributing this message is prohibited. If you
have received this electronic mail message in error, please reply to the sender and take the steps necessary to delete the
message completely from your computer system.
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Lawyers admitted in Missouri are required to notify all recipients of e-mail that (1) e-mail communication is not a secure
method of communication; (2) an e-mail that is sent to you or by you may be copied and held by computers it passes through;
and (3) our communication may be intercepted by others improperly accessing your computer or my computer or even some
computer unconnected to either of us through which the e-mail has passed. I am communicating to you via e-mail because you
have consented to receive communications via this medium. If you change your mind and want future communications to be
sent in a different fashion, please let me know immediately.
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