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July 13, 2007

.The Commirttee on the Elimination of Discrimination against Women (CEDAW Committee)

Re: Supplementary Information on Kenva Scheduled for Rewew during the 39" Session of the
CEDAW Committee :

Dear Committee Members:

This letter is intended to supplement the periodic report submltted by the govemment of Kenya, which is
scheduled to be reviewed by this Committee during its 39" Session. The Center for Reproductive Rights
{CRR), an independent non-governmental organization, hopes to further the work of the Committee by
providing independent information concerning the rights protected in the Convention on the Elimination
of All Forms of Discrimination against Women (CEDAW or “the Convention™). This letter highlights
several areas of concern related to the status of women’s reproductive health and rights in Kenya.

Reproductive rights are fundamental to women’s health and social equality and are an explicit part of the
Committee’s mandate under CEDAW; a state’s commitment to respect, protect, and fulfill these rights
should receive serious attention. Despite explicit protections in the Convention, the reproductive rights of
women and girls in Kenya continue to be neglected and, at times, blatantly violated. The development and
implementation of laws, policies, and programs that cater specifically to women’s health needs and that
eliminate discrimination are necessary to ensure and advance women’s fundamental human rights,

We wish to bring to the Committee’s attention two areas of particular concern: women’s lack of access to
reproductive health care and discrimination against women when they seek or receive reproductive health
services. These problems reflect shortfalls in the government’s implementation of CEDAW and directly
affect the reproductive health and lives of women in Kenya. This letter is accompanied by a fact-finding
report on these issues, Faifure to Deliver: Violations of Women's Hunan Rights in Kenyan Health
Facilities, produced by CRR and the Federation of Women Lawyers—Kenya (FIDA Kenya).

1. RIGHT 7O REPRODUCTIVE HEALTH CARE AND INFORMATION (ARTICLES 10, 12, 14(2)(b),
AND 16(1)(e)) -

Ratification of the Convention commits states to “ensure ... [aJccess to specific educational information
to help ensure the health and well-being of families, including information and advice on family
planning” [Article 10(h)]; “to ensure, on a basis of equality of men and women, access to health care
services, including those related to family planning [and] ensure to women appropriate services in
connection with pregnancy, confinement and the post-natal period” [Article 12]; to ensure to rural women
“access to adequate health care facilities, including information, counseling, and services in family
planning” [Article 14(2)(b)]; and to ensure to women the “rights to decide freely and responsibly on the
number and spacing of their children and to have access to the information, education and means to
enable them to exercise these rights” [Article 16(1){e)].

120 WALL STREET

NEW YORK, NEW YORK 10005
TELS17 637 3600 FAX 917 637 3666
WWW.REPRODUCTIVERIGHTS.ORG



Al MATERNAL MORTALITY AND MORBIDITY

Maternal death is defined as any death that occurs during pregnancy, childbirth, or within two months
after birth or termination of a pregnancy.! Maternal mortality levels and trends serve as indicators of the
health status of women and may point to violations of civil and political rights, as well as economic,
social, and cultural rights, High rates of maternal mortality could be linked to violations of women’s
fundamental rights to life, freedom from inhuman and degrading treatment, health, education,
information, and freedom from discrimination,

The Committee has framed the issue of maternal mortality as a violation of women’s right to health and
right to life. The Committee has noted that “{m]any women are at risk of death or disability from
pregnancy-related causes because they lack the funds to obtain or access the necessary services, which
include antenatal, maternity and post-natal services.” The Committee has further noted that “it is the duty
of States parties to ensure women’s right to safe motherhood and emergency obstetric services.™

The recognition of maternal mortality as a human rights issue has been underscored by the United Nations
Special Rapporteur on the Right to Health, who has noted:

‘Maternal mortality is not just a health or humanitarian issue — it is a human rights issue.
Avoidable maternal mortality viclates women’s rights to life, health, equality and non-
discrimination. The human rights community should take up maternal mortality just as

vigorously as it does extrajudicial executions, disappearances, arbitrary detention, and
prisoners of conscience. *

Reduction of maternal mortality is also one of the eight Millennium Development Goals (MDGs) agreed
to by Kenya.”

In its combined fifth and sixth periodic report, the Kenyan government states that it “plans to improve
maternal health services through promotion of safe motherhood,™ but does not give specific details on
how it is going to address pregnancy and childbirth-related comphcatlons which are one of the leading
causes of morbidity and mortality for Kenyan women.’

Women in Kenya have a 1-in-25 lifetime risk of dying from a pregnancy-related cause. According to the
2003 Kenya Demographic and Health Survey (2003 KDHS), the maternal mortality ratio was 414
maternal deaths per 100,000 live births for the ten-year period prior to the 2003 survey.® Although this
represents a decline from the rate of 590 calculated in the 1998 Kenya Demographic and Health Survey,
the survey acknowledged “it is impossible to say with confidence that maternal mortality has declined”
-over the last five years.” Currently, maternal deaths account for 15% of all deaths to women aged 15 to
49 As high as these numbers are, they do not capture the number of women who survive pregnancy but
suffer lasting pregnancy-related health problems and disabilities such as obstetric fistula (where a hole
develops either between the rectum or bladder and the vagina).

Although the Ministry of Health and National Coordinating Agency for Population and Development
identify maternal health as a priority issue, the 2004 Kenya Service Provision Assessment Survey [2004
KSPAS] demonstrates that very few health care faCIlltIES in the country are fully equipped and prepared
to provide comprehensive quality maternal health care.'' Of the facilities in the survey that provided
delivery services, only 40% had all the necessary items for infection control; only 36% had all essential
supplies for delivery; only 26% had the necessary medicines and supplies for handling common
complications; and only 13% were equipped to handle serious complications,"”
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Kenya is obligated under CEDAW to “ensure to women appropriate services in connection with
pregnancy, confinement and the post-natal period.””" For the government to comply with this obligation,
people must be able to trust the public health care system enough to use it, rather than forgoing care or
seeking it from more informal sources. A program of reducing maternal mortality by encouraging women
to seek skilled delivery assistance is undermined if women feel that they would be safer avoiding health
care facilities and, as one Kenyan woman described it, “giving birth on the roadside.”"

. B. _ABORTION

Unsafe abortion is one of the most easily preventable causes of maternal mortality and morbidity. Where
death does not result from unsafe abortion, women may experience long-term disabilities, such as uterine
perforation, chronic pelvic pain, or infertility. However, despite Kenya’s stated commitment to reducing
maternal mortality, its abortion law is among the most restrictive in the world, and, according to the
Kenya Medical Association and the Kenya Obstetric and Gynecological Society, unsafe abortion causes
between 30 and 40% of the maternal deaths in Kenya."* As in most African nations, Kenya’s abortion
law has its origins in the laws of colonial predecessors—nations that have since reformed their own laws.
The current Kenyan law does not provide an exception in cases of rape and incest, in spite of the high
rates of sexual violence and limited access to contraceptives [see below].'®

In addressing abortion, the government’s report recognizes that unsafe abortions are one of the leading
causes of the high maternal mortality rates in Kenya.'” In spite of this, abortion remains illegal unless the
mother’s life is at risk.'"® In fact, as the government notes, abortion is the only criminal offense to have
been incorporated into the proposed new Constitution.'” By forcing women to undergo unsafe clandestine
abortions, Kenya’s restrictive abortion law itself threatens women’s rights to life and health. “Three out
of four [post-abortion care] patients arrive in critical condition—gasping,” explained the nurse-
administrator of a private clinic in a low-income area. “One woman’s infection was so bad that we could
smell her while she was outside approaching the building, and flies were following her. She had had an
abortion about a week ago, and everything was toxic. In most cases, it’s not easy to keep fertility.”

The CEDAW Committee has recognized the danger in forcing women to undergo illegal, unsafe
abortions, stating that states should “ensure that women are not forced to seek unsafe medical procedures
such as illegal abortion because of lack of appropriate services in regard to fertility control.” The
committees that oversee compliance with the International Covenant on Civil and Political Rights, the
International Covenant on Economic, Social and Cultural Rights, and the Convention on the Rights of the
Child have similarly characterized high rates of maternal mortality caused by abortion as violations of the
rights to health and life, and have explicitly asked states to review legislation criminalizing abortions.?'

In the case of Kenya, both the Human Rights Committee and the Children’s Rights Committee have
specifically expressed concern over Kenya’s restrictive abortion law and its link to maternal martality.”

Restrictive abortion laws also constitute discrimination against women, as defined in article 1 of the
Convention.” Denying access to a medical procedure that only women need exposes women to health
risks not experienced by men, as only women incur the direct physical and emotional consequences of an
unwanted or dangerous pregnancy. Such laws also discriminate against young and low-income women
who are less likely to have the resources to access safe abortion in Kenya or abroad.”* Poorer women are
forced to have clandestine abortions, often in unsanitary conditions at the hands of untrained practitioners,
greatly increasing the risk of abortion-related complications. Girls are also less likely to be able to access
and afford safe abortion services and may feel additional pressure to terminate a pregnancy because of the
social stigma of pregnancy and the difficulties of continuing their education. A recent medical study on
abortion found that factors contributing to unsafe abortion included educational needs, failed
contraception, stigma attached to childbearing outside of marriage, lack of support from cne’s spouse
and/or family, religion, and lack of family planning services for adolescents.”



The following statistics demonstrate unsafe abortion’s terrible toll on Kenyan women’s lives and the
tremendous pressure it places on an already resource-strapped health care system. In early May 2004, the
government, along with the Kenyan Medical Association and two NGOs, released the “National
Assessment of the Magnitude and Consequences of Unsafe Abortion in Kenya.” According to the report,
approximately 300,000 spontaneous and induced abortions occur each year, putting the national incidence
of abortion per 1,000 women aged 15-49 at 44.7%.* This same report estlmatecl that 20,000 women are
treated in public hospitals annually with abortion-related complications.”” A study on abortion in a
- Kenyan provincial hospital found that abortion accounted for 43% of all women admitted with acute
gynecological conditions,™ and that an average of 91 bed-hours are necessary to treat abortion
complications (compared to 39 bed-hours for other acute gynecological complications).”

C. ACCESS TO COMPREHENSIVE FAMILY PLANNING SERVICES AND INFORMATION

Access to contraceptives and family planning is central to protecting women and girls’ rights to life and
health. In the absence of contraceptive services, women may experience unwanted pregnancies, possibly
resulting in death or illness due to lack of adequate health care, or they may seek out unsafe illegal
abortions that can result in complications or death. Moreover, lack of access to contraceptives affects
women'’s right to control their fertility, the right to decide whether to have children and the number and

the spacing of children, and the right to self-protection against sexually transmissible infections (STIs)
including HIV/AIDS.

The Convention explicitly recognizes the rights of women to access family planning services. States have
a duty under CEDAW “to eliminate discrimination against women in the field of health care in order to
ensure ... access to health care services, including those related to family planning.”*® The Convention
also affirms the right of women “to decide freely and responsibly on the number and spacing of their
children,” and declares that states must ensure that women “have access to the information, education and
means to enable them to exercise these rights.””*'

Donor support for family planning facilities in Kenya has been dwindling, the government has not been
allocating adequate ﬁmdmg for contraceptives, and there have been logistical problems with
contraceptive distribution.” In recent interviews conducted by FIDA Kenya and CRR, women and health
care providers also reported numerous obstacles to obtaining contraceptives, including formal or informal
user fees even when the contraceptive method was supposed to be provided for free by the government;
unavailability of a preferred contraceptive method; mcorrect and biased family planning information; and
absence of supplies necessary to insert certain methods.™

All these factors create barriers to contraceptive use, which in turn can result in unwanted pregnancies
and unsafe abortions.” One woman, who had experienced problems with hormonal contraceptives,
described her experiences of trying to get an intra-uterine device (IUD) to FIDA Kenya and CRR.
Because the cost was at least 400% more in private facilities, the woman decided to go to a local public
hospital to have the IUD inserted. The first two times that she went to the public hospital, [UDs were out
of stock and she was told to try again at a later date. On her third visit, the hospital had the IUD but no
gloves, so the health care provider counld not insert it. During the two-month period when she was using
natural family planning while trying to obtain an IUD, the woman became pregnant and miscarried.

The 2003 KDHS reveals that nearly 20% of births are unwanted and another 25% are rnistirned.35
Furthermore, the contraceptive prevalence rate among currently married women is only 39%.%

According to the survey, the steady increase of contraceptive use among married women since the 1980s
slowed considerably after 1998.”7 The 2003 KDHS also demonstrates an unmet need for contraception
among girls in Kenya. While only surveying currently married women, the survey found the unmet



family planning need among married young women, aged 15-19, was 27.8%.%* In addition, the 2003
KDHS found that only 12% of women and 10% of men aged 15-19 used a condom during their first
sexual encounter.”

Family planning information and services must go hand-in-hand to be effective. Failure to provide
information on reproductive health threatens the rights to life, health, autonomy in decision-making, and
all other reproductive rights of women and girls. Since lack of access to reproductive health information
is associated with high rates of maternal mortality, high rates of abortion, adolescent pregnancres and

'HIV/AIDS, it is critical that the government of Kenya place greater emphasis on the provision of accurate
information to women and girls in a way that is both comprehensive and accessible. It is vital that
information reach all women irrespective of age and education.

Access to reproductive health information and services can be particularly critical for adolescent girls.
Children born to adolescent mothers are predisposed to higher risks of iliness or death, and adolescent
mothers are more likely to experience life-threatening complications during and after pregnancy.*
Moreover, early entry into reproduction often denies young women the opportunity to pursue basic
educatlon and is detrimental to their prospects for good careers, which often lowers their status in
society." In spite of the high risks of becoming sexually active at an early age, the 2003 KDHS

documents that 14,5% of girls and 30.9% of boys had their first sexual encounter by the time they reached
age 15.%

The plan of action for Kenya’s Adolescent Reproductive Health and Development Policy recognizes that
“[i]nformation and education on sexuval and reproductive health is important for adolescents” and that
“[tlhey need accurate, appropriate information to...make sound choices, enjoy healthy and positive
lifestyles, and avoid undesired consequences like unwanted pregnancies and sexually transmitted
infections.” In practice, however, young people in Kenya often have trouble getting contraceptives or
information about safe sex, which can lead to high rates of STIs including HIV, unplanned pregnancy,
unsafe abortion, and maternal deaths. The early age of sexual debut in Kenya, high rates of maternal
death, and ignorance about safe sex and sexuality raise serious questions about the effective
implementation of this and similarly designed programs.

In 2007, the Children’s Rights Committee expressed concern over Kenya’s high number of teenage
pregnancies, the criminalization of abortion in cases of rape and incest, the lack of accessible sex
education and reproductive health services, and the difficulties pregnant girls face in continuing their
education.” In its Concluding Observations, the Committee recommended that the Kenyan government
give young people access to confidential HIV testing and contraceptives; provide adolescents with
reproductive health counseling services and make sure they know these services are available; step up
HIV prevention efforts by providing youth with comprehensive information about safe sex; train health
workers and teachers on how to teach about these sub_]ects and provide support to pregnant teenagers and
help them find ways to continue their education.”

D, HIV/AIDS

Accurate information on prevention and treatment of STIs is a key component of sexual and reproductive
health. The failure to inform women about prevention and treatment of STIs, including HIV/AIDS, is an
infringement of their rights to life and health. The CEDAW Committee has noted that “[t]he issues of -
HIV/AIDS and other sexually transmitted diseases are central to the rights of women and adolescent girls
to sexual health,” and has urged “States parties [to] ensure, without prejudice and discrimination, the right
to sexual health information, education and services for all women and girls,” * Yet, in Kenya,
knowledge of HIV/AIDS risk factors and prevention measures is erratic and comprehension of
transmission and prevention routes is especially dismal. For instance, more than half of all young women



aged 15-19 believe they have no chance of getting HIV and 43.5% of men of the same age share that
belief."” Approximately 70% of Kenyans know that HIV can be transmitted by breastfeeding, but only
one-third of women and 38% of men know that taking certain drugs during pregnancy can reduce the risk
of mother-to-child transmission.*

The general lack of information around HIV transmission has a disproportionate, adverse effect on
women. As the government’s report notes, HIV/AIDS affects more women than men in Kenya.” This is
particularly true among younger women. Three percent of women aged 15-19 are HIV positive, while

* less than half of one percent of men aged 15-19 test positive.”® HIV prevalence among women 20-24 is
over three times that of men in the same age group (9% and 2% respectively).” Recent focus group
discussions conducted by FIDA Kenya and CRR with HIV positive women confirm that health care
providers often fail to provide women with the necessary information to prevent or minimize HIV
transmission from mother to child. One woman described her experience:

[W]hen [ was pregnant with my last-born child in 1997, at the time they tested me for
HIV they did not inform [me] of my status. When the child was nine years [of age] he
became very ill and I was advised to take him for testing and he tested positive. I asked
why this happened and they told me through breastfeeding.

Many women reported that they breastfed their children, regardless of whether they knew their HIV
status, because they were unaware of the risk of, or ways to minimize, mother-to-child transmission, and
they did not have access to this information.” :

Efforts aimed at preventing the spread of HIV in Kenya usually center on what is known as the ABC
approach (abstain until marriage, be faithful within marriage, use condoms), but a recent study indicates
that ABC programs are not clearly communicating vital information that adolescents need to protect
themselves from HIV.*® This 2004 Kenyan study showed that while in-school youth were generally
aware of HIV, many did not have a clear understanding of what the ABC terms meant.” Especially
worrisome was the finding that two thirds of youth respondents felt that condoms were bad and that they
may be “ineffective.”™ (This situation was not improved when Lucy Kibaki, Kenya’s first lady and chair
of the Organization of the 40 African First Ladies against HIV/AIDS, publicly stated, “Those who are still
in school have no business having access to condoms.™®) Furthermore, an emphasis on abstinence until
marriage is both flawed and dangerous when girls are often forced into non-consensual sexual relations
and when marriage itself can actually be a risk factor for contracting HIV.

The high rate of early marriages in Kenya also contributes to the vulnerability of adolescent girls to HIV
infection. Approximately 25% of women aged 20-24 in 2003 were married by the time they turned 18,
and more than half of those women entered into polygamous marriages.”’ A 2001 study among sexually
active girls aged 15-19 in Kisumu, Kenya found that the HIV infection rate was more than 10% higher for
married than for unmarried girls (married 33%, unmarried 22%).® The study also found that early
marriage increases the frequency of sex, decreases condom use, and makes it harder for girls to abstain

from sex.”” Additionally, husbands of married girls were three times more likely to be HIV-positive than
sexual partners of unmarried girls.”

In spite of the multiple risks early marriage can pose, Kenya’s marriage laws do not adequately protect
young women. Although the Children Act indirectly defines the minimum age for marriage as 18, the
Marriage Act™ and the Hindu Marriage and Divorce Act® both specify that the minimum age of marriage
is 16 for a girl and 18 for a boy. Customary and Islamic laws generally allow adolescents who have
reached puberty to marry, regardless of their age.* In recognition of both the discriminatory nature of
different marriage ages for boys and girls and the risks of early marriage, the Children’s Rights



Committee has called upon Kenya to harmonize its marriage laws and set 18 as the minimum legal age of
marriage for both boys and girls.*

1L RIGHT TO BE FREE FROM DISCRIMINATION, INCLUDING GENDER-BASED VIOLENCE
(ARTICLES 1, 2,12, 14, AND 16)

The Convention defines discrimination against women as “any distinction, exclusion or restriction made

. on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment

or exercise by women ... of human rights and fundamental freedoms.”® Accordingly, the Committee has
determined that an act “that is directed against a woman because she is a woman or that affects women
disproportionately” constitutes gender-based discrimination.’’

States are obligated under CEDAW to take steps to eliminate sex-based discrimination by both public and
private actors.”® This requirement of non-discrimination permeates all of Kenya’s duties under CEDAW,
including the obligation “to eliminate discrimination against women in the field of health care in order to
ensure, on a basis of equality of men and women, access to health care services” [Article 12(1)]; the
obligation “to eliminate discrimination against women in rural areas in order to ensure ... access to
adequate health care facilities” [Article 14(2)]; and the obligation “to eliminate discrimination against
women in all matters related to marriage and family relations [and to] ensure, on a basis of equality of
men and women ... [t]he same rights to decide freely and responsibly on the number and spacing of their
children” [Article 16(1)(e)]. In addition, the CEDAW Committee has determined that states have an
obligation under the Convention “to eliminate all forms of violence against women,” because
discrimination against women includes gender-based violence.” Women seeking health care services
encounter discrimination based on their income, age, gender, and HIV status.

A, DISCRIMINATION IN ACCESS TO HEALTH CARE

Health care costs—which can include the cost of the health good or service itself, fees for transportation,
food, supplies or drugs that must be purchased and brought to the facility, and informal board charges—
can prevent or delay women from accessing services, and can also impose additional health risks and
hardship. User fees, in general, tend to hit women harder than men. The Kenyan government notes that
poverty affects women more than men and female-headed households are worse off than other

households.” Yet, women must frequently finance their own reproductive health care—a cost that men
do not incur,

Informal and formal health care fees disproportionately affect low-income, rural, and less-educated
wormen, who, according to the 2003 KDHS, are least likely to receive delivery assistance from medical
professionals.” In its 2003 Concluding Observations, the Committee urged Kenya “to pay special
attention to the needs of rural women, ensuring that they ... have full access to ... health services.”"
However, as the government’s report indicates, the cost of medical care proves to be a significant barrier
to rural women’s access to health care.”™ The women that FIDA Kenya and CRR interviewed were
acutely aware of the fact that money usually buys better treatment, noting differences both between the

- quality of care in public hospitals versus more expensive private facilities and in the discrimination
against poor people seeking services at public facilities. One woman who delivered at a public hospital
witnessed women who were unable to pay their bill being kicked out of their beds and forced to sleep on
the floor so that the beds could be given to “people with money.”” Although Kenya has implemented a
general waiver in public hospitals for people who cannot meet their medical costs, the process is often
burdensome and health care workers are often reluctant to inform patients about the waivers because the
facility providing the waiver has to absorb the costs.”



Recent interviews with health care users and providers conducted by FIDA Kenya and CRR confirmed
that many women fail to seek medical care because of the cost, while other women are denied entrance to
health facilities because they are unable to afford the requisite deposit.”™ At Pumwani Maternity Hospital
(PMH) in Nairobi, whose patients are among the poorest and the youngest women in Kenya,” the amount
of the “deposit™ is the full cost of the delivery service. One newspaper article recounts the story of a
woman who died in the operating theatre after being denied delivery services at PMH because her
husband could not raise the Kshs. 1200 ($17 US), which was the admission fee at the time. “She writhed
in pain as other patients pleaded for her in vain. The nurse in charge refused to admit or refer herto
doctors.”™ Patients who cannot pay the entire cost of medical care upfront may also find that they are
denied full services even if they are admitted to a facility. A casual worker in a district hospital noted that
medical providers would sometimes withhold treatment until full payment is made, saying that a woman
“will be ... asked what will be used to tie the baby’s umbilical cord. She is told to tell her husband to look
for the balance. The cord clamp is just there [but] they will not use it until you bring the cash.”™

Interviews with health care users and providers also document that both public and private health
facilities have an ongoing practice of detaining patients who are unable to pay their medical bilis.* One
woman, whose baby died during delivery, describes her detention for her inability to pay the delivery fee:
“My baby died. I don’t know what killed her but I’ve to pay the bill first. ... At night I stay awake [and]
hear babies suckling or crying, Then milk flows from my breasts ... I wish mine was ative.”™ Such
detention policies violate many of the patient’s fundamental rights, including the right to dignity and the
right to be free from discrimination. The practice of detaining indigent patients has a disparate adverse
effect on women, due to the greater number of women that are affected through pregnancy and childbirth.
This disparity is heightened by the amplified vulnerability of women who are pregnant or have recently

given birth, as recognized by the special protections granted to mothers during and for a reasonable period
before and after childbirth under international human rights law.*

Kenya is obligated under CEDAW to “ensure to women appropriate services in connection with
pregnancy, confinement and the post-natal period, granting free services when necessary.™ In its 2007
Concluding Observations, the Children’s Rights Committee, which oversees comp]iance with the
Convention on the Rights of Children, recommended that the Kenyan government give all pregnant
women health and social services free of charge

B, ABUSE AND NEGLECT WHEN SEEKING REFRODUCTIVE HEALTH SERVICES

As the 2003 KDHS noted, “Proper medical attention under hygienic conditions during delivery can
reduce the risk of complications and infections that may cause death or sericus illness either to the
mother, baby, or both.®™ Furthermore, the government recognizes in its Maternal Care Standards that
“good quality care provides a woman with dignity during childbirth.”®® However, the results of the 2004
KSPAS, 2003 KDHS, and the interviews and focus groups conducted for a new FIDA Kenya/CRR report

on women’s expenences with health care faclhtles in Kenya, revealed an alarming degree of rights
violations occurring in medical facilities.”

Women who delivered their children in medical facilities described egregiously substandard medical
services and negligent and abusive treatment at the hands of health care providers.*® They recounted
rough, painful, and degrading treatment during physical examinations and delivery, as well as verbal
abuse from nurses if they expressed pain or fear. One woman was told by a staff member to continue
suffering because she was responsible for her pregnancy. During the night, when her pain became so
intense that she was forced to crawl to the nurses for assistance, the nurses mocked her and asked if she
“was exercising.”® Numerous women also reported rights violations occurring around the suturing that
is often necessary after childbirth. They described having to endure long, uncomfortable waits on a hard,



wooden bench; unreasonably painful and poorly performed stitching; refusal to provide anesthesia; and
verbal abuse from providers before, during, and after the process. '

This ill treatment was exhibited by providers across the spectrum, including doctors, midwives, nurses,
and other staff in both public and private facilities—although the problems seem particularly prevalent in
government hospitals, especially at Pumwani Maternity Hospital (PMH) in Nairobi. PMH, East Africa’s -
busiest maternity hospital, has long been plagued by reports of abuse, neglect, and corruption, including
accounts of unusually high maternal and infant mortality rates, stolen babies, and missing bodies of dead
“mothers.”” These problems have lasted for decades and indicate a systemic pattern of serious human
rights violations and government failure to address the problems in an effective and transparent manner.
While 2 number of task forces have been formed over the past decade to investigate reports of abuse and
neglect, there has been no public process of accountability and redress.”

Gender-based violence, such as verbal and physical abuse of women seeking reproductive health care
services, infringes on women’s fundamental rights to life, health and non-discrimination. The CEDAW
Committee has defined gender-based violence as including “acts that inflict physical, mental or sexual
harm or suffering [or] threats of such acts,” and has noted that such acts are considered discrimination
within the meaning of article 1 of the Convention.” Furthermore, the International Covenant on
Economic, Social and Cultural Rights recognizes that “[s]pecial protection should be accorded to mothers
during a reasonable period before and after childbirth.”” The Kenyan government is obligated under its
international human rights commitments to take measures to prevent and remedy the rights violations
suffered by women during this time of great vulnerability.

C. DISCRIMINATION AGAINST HIV-POSITIVE WOMEN

In recent interviews with health care users, HIV positive women reported abuse and discrimination when
seeking health services, a failure on the part of medical practitioners to minimize HTV transmission, either
from mother to child or from patient to patient, and violations of their right to privacy and confidentiality.

Several HIV positive women reported abuse and neglect when seeking antenatal and delivery services as
a result of their HIV status. One woman noted that “the nurses reprimanded me and harshly asked me
why I had conceived [when] I knew of my status. I felt very bad,” Another woman noted that her HIV
positive daughter was just left on the delivery bed, without being stitched or told where her child was. As
one woman said, “you are not treated well especially if you are HIV positive. ... [W]e are left helpless.”

Interviews further confirmed that medical providers do not take adequate steps to minimize transmission
of HIV during delivery. One woman noted that, while women who are HTV positive should be assisted in
delivery, in practice, HIV positive women are discriminated against in delivery and do not receive the
necessary care to minimize mother-to-child transmission. She explained that “if they check the card and
see you are HIV you will be in labour for long and the blood will mix. The obstetrics services to ensure
no transmission is not followed and there is that don’t care attitude.” Another woman attributes
contracting HIV to the care she received during delivery because the nurse failed to clean the scissors that
she had used on another patient giving birth. In addition, many women assert that they did not receive
adequate counseling about the virus and mother-to-child transmission, and when they tried to learn more,
their questions were dismissed. One woman described her “counseling” experience: *you are told you are
positive [and] you can’t ask any question or even why you are being given a certain drug. You will be
answered that ‘if you know so well ... why didn’t you treat yourself, why did you come here.””"’

Wamen also consistently reported that they were tested for HIV without their knowledge or consent, and
were never informed of their HIV status following the unauthorized testing, One woman, who was
unaware that she had been tested, learned that she was HIV positive when she heard the nurses speaking



loudly about her status in the halls of the hospital ward. A woman who works with a clinic that refers
HIV positive youth for medical care at a government hospital reported that nurses failed to respect the

patient’s confidentiality, and would ask loudly in the presence of other patients whether the patient was
receiving treatment for HIV.

In its 2003 Concluding Observations, the CEDAW Committee urged the Kenyan government to take
“strong preventative measures and to ensure that women and girls infected with HIV/AIDS are not
discriminated against and are given approprlate assistance.””® The experiences of the women interviewed
- demonstrate that such discrimination remains rampant and this discrimination creates a significant barrier
to the access of appropriate health care.

We hope that the Committee will consider addressing the following questiens to the government of
Kenya:

1) What concrete measures does the government propose to reduce deaths due to pregnancy and
childbirth-related complications? What steps are being taken to ensure that health care facilities
are adequately equipped to provide quality, hygienic maternal health care services?

2) What measures has Kenya taken to liberalize its abortion law and safeguard the lives of women
and girls from unsafe abortion, one of the primary causes of maternal mortality? What
governmental efforts exist to ensure post-abortion care for complications as wel! as for
reproductive health counseling? What measures are being taken to ensure that women who
develop complications are not doubly victimized by both the health care and the criminal justice
systems?

3) How does the government propose to improve access to contraceptives, ensuring that women are
informed of, and have access to, family planning options? Is the government taking steps to
ensure that contraceptives are equally and consistently distributed to non-public institutions?

4) What measures are being taken to ensure that women and girls receive accurate and
comprehensive information on prevention and treatment of HIV? Are integrated service
programs being developed to ensure access to comprehensive reproductive health services which
address both the need for contraception and STI and HIV prevention?

5) What steps are being taken to make access to contraceptives, emergency contraception and post-
exposure prophylaxis a reality? How does the government plan to ensure that all health facilities
are providing survivors of sexual violence with access to emergency contraception?

6) What efforts are being made to ensure that essential health care services, such as delivery
services, are accessible to all women without cost? How does the government plan to ensure,
once user fees are eliminated, that public hospitals are in fact providing these services free of
cost? What steps are being taken to ensure that women are neither denied delivery services nor
detained in facilities after giving birth for their inability to pay?

7) Access to health care services is contingent on adequate health care staffing in all health facilities
including those in rural areas. What measure has the government taken to ensure the recruitment,
training, and retention of health workers? How does the government propose to improve training
of health care providers about patlents’ rights and to reduce the abuse and neglect of patients by

medical staff? What is being done to improve working conditions for hospltal and clinical staff to
minimize low worker morale?
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8) What steps are being taken to protect women and girls from gender-based violence and abuse in
health care facilities? How does the government propose to ensure that women are able to report
and seek redress for such abuses?

There remains a significant gap between the provisions of CEDAW and the reality of women’s
repraductive health and lives in Kenya. We appreciate the active interest that the Committee has taken in
women’s reproductive health and rights and the strong Concluding Observations and General
Recommendations the Committee has issued to governments in the past, stressing the need for

- governments to take steps to ensure their realization,

We hope that this information is useful during the Committee’s review of the Kenyan government’s
compliance with the Convention. A significant amount of the information in this letter is based on a
recent report published jointly by FIDA Kenya and CRR, entitled Faifure to Deliver: Violations of
Women’s Human Rights in Kenyan Health Facilities, which is being submiited with this letter. If you
have any questions, or would like further information, pleased do not hesitate to contact the undersigned.

Sincerely,
Elisa Slattery

Legal Adviser, Africa Program
Center for Reproductive Rights
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