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Displaced and Disregarded:
Refugees and their Reproductive Rights

The current refugee crisis in Central Asia highlights the potential threats to the reproduc-
tive rights of refugees inherent in most refugee situations. Of the estimated 1.5 million
refugees currently fleeing military action in Afghanistan, 375,000 are women of reproduc-
tive age (15-49).  The United Nations Population Fund (UNFPA) estimates that 60,000
are pregnant, and 10,000 exhibit high-risk pregnancies that will require emergency care.1
The increased vulnerability of Afghan refugees, particularly women and children, to infec-
tion, disease, pregnancy complications, and violence by virtue of becoming displaced is
shared by nearly 22 million refugees worldwide.  Increased focus on the reproductive
rights of Afghan refugees should be a central part of comprehensive efforts to ensure their
lives, health, and basic needs.

The most vulnerable of refugee populations, women and children constitute 80% of
the world’s refugees.  Women refugees are particularly vulnerable to sexual coercion
and gender violence, and they experience violations of these and other human rights
during and after flight.  Rates of maternal mortality and morbidity, sexually trans-
missible infections (STIs) including HIV/AIDS, unsafe abortions and unwanted
pregnancies are high among refugee women, as are incidents of sexual violence
against them.  For example, it is estimated that at least half of the women and girls
displaced during Sierra Leone’s ongoing conflict were raped.2
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INTRODUCTION
Women and children constitute the vast majority, and the most vulnerable, of the
world’s refugees.3 Over the last decade, the number of refugees increased from 15
million to 22 million, with a spike to 27 million in 1995.4 There are an additional
20-25 million internally displaced persons (IDPs), who fall outside the international
definition of refugees.5 The United Nations High Commissioner for Refugees
(UNHCR), whose mandate is the protection and assistance of refugees, has issued
directives specifically targeting refugee women, including “Guidelines for the
Protection of Refugee Women,” and “Sexual Violence Against Refugees: Guidelines
on Prevention and Response.”  In addition, UNHCR, in conjunction with the World
Health Organization (WHO) and UNFPA, has, after three years in the making, final-
ized and distributed an “Inter-agency Field Manual on Reproductive Health in
Refugee Situations” (Inter-agency Manual).6 The Inter-agency Manual highlights the
previously neglected reproductive health concerns of refugee women and children,
including reproductive health of adolescents, the prevention and treatment of STIs,
especially HIV/AIDS, and sexual and gender-based violence.  The manual also
includes Appendix 2: “Legal Considerations – The Rights of Refugees Relating to
Reproductive Health,” which sets forth the foundation for reproductive rights of
refugees.

Women refugees face a continuous risk of human rights abuses during and follow-
ing flight.  The Platform for Action of the 1995 United Nations Fourth World
Conference on Women (Beijing Conference) states that “[t]he factors that cause
the flight of refugee women, other displaced women in need of international pro-
tection, and internally displaced women may be different from those affecting men.
These women continue to be vulnerable to abuses of their human rights during
and after their flight.”7

Yet, even with growing recognition of the critical need for the protection of women and
girl refugees, the 2000 five-year review of the Beijing Conference lamented that:

[t]here has been a failure to provide sufficient resources, to adequately
distribute those resources and to address the needs of increasing numbers
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of refugees, who are mostly women and children, particularly to devel-
oping countries hosting large numbers of refugees; international assis-
tance has not kept pace with the increasing number of refugees….
Inadequate training of personnel dealing with the needs of women in sit-
uations of armed conflict or as refugees, such as a shortage of specific
programmes that address the healing of women from trauma and skills
training, remains a problem.8

As the human rights abuses to which refugee women are subjected often involve their
rights to reproductive self-determination and health, this publication focuses on the
reproductive rights of refugees.  We examine these rights through the lens of the inter-
national human rights legal framework and discuss the relations between reproductive
rights and refugee law.

II. REFUGEES AND REPRODUCTIVE HEALTH ISSUES 
A woman’s reproductive health is particularly vulnerable when she is a refugee.  In the
initial stages of an emergency refugee situation, the breakdown of traditional structures
of community and family results in limited protection from sexual and gender violence.
Though there is a dearth of statistical research on refugee women, there is evidence to
suggest that women refugees experience higher rates of gender violence, sexual
exploitation, and maternal mortality than women in the general population.9 Increased
risk of sexual violence and exploitation subject women and girls to severe physical and
psychological trauma, unwanted pregnancies, complications from unsafe abortions, and
high rates of STI infection, in particular HIV/AIDS.

The WHO has noted the trend of high rates of both fertility and STIs among women in
long-term refugee situations:

As the situation stabilizes – and life in a refugee settlement becomes rou-
tine – fertility rates often go up, sometimes to surprisingly high levels:
women may want to replace lost children.  As epidemic diseases are
brought under control, sexually transmitted diseases – including AIDS –
may become significant in illness statistics.  The breakdown of family ties
and community controls in refugee settlements often leads to increased
unprotected sexual activity among young persons.  As men lose their tra-
ditional roles and stature and have little work to do, excessive drinking
and violence may result.  The numbers of women with the complica-
tions of unsafe abortion may be high – especially if rape was common in
the early stages of the emergency.10

A. Sexual and Gender-based Violence
Women refugees in conditions of dependency on male authorities are particularly sub-
ject to sexual coercion.  Refugee women and girls are at risk of physical and sexual
abuse at the hands of male refugees, especially refugee leaders, and local relief offi-
cials.11 Women refugees may be driven into prostitution or be in danger of rape by
police officers, border guards, and male refugee leaders, who may demand sexual favors
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in exchange for basic goods or services.12 The 1994 United Nations International
Conference on Population and Development (ICPD) Programme of Action highlighted
this problem, and specifically called upon governments to take “[a]ll necessary measures
… to ensure the physical protection of refugees – in particular, that of refugee women
and refugee children – especially against exploitation, abuse, and all forms of violence.”13

The 2000 review of the Beijing Conference reasserted the need to “[t]ake measures to
ensure the protection of refugees, especially women and girls, and their access to and
the provision of gender-sensitive appropriate basic social services, including education
and health.”14

The use of rape as a weapon of war against refugees and internally displaced people has
been extensively documented in recent conflicts, including those in Chechnya, the
Democratic Republic of Congo, East Timor, Rwanda, Sierra Leone, and the former
Yugoslavia.15 In times of population displacements or breakdowns in social and politi-
cal order, rape has been used systematically as an instrument of torture or ethnic domi-
nation.  Many refugee women who are rape survivors suffer from severe physical and
psychological injuries, including social stigmatization, STIs, including HIV/AIDS, and
complications resulting from unsafe abortions.16 The codification of forms of sexual
and gender-based violence as war crimes and as crimes against humanity in the 1998
Rome Statute establishing the International Criminal Court, reflect an official recogni-
tion by the international community of the gravity of such violations.17

B. Risky, Unwanted Pregnancies and Unsafe Abortion 
High-risk pregnancies, in women under 18 or over 40, often occur among refugee
women.  UNFPA estimates that among pregnant refugees, one in five women “face a
heightened risk of malnourishment and infectious diseases, and are subject to haz-
ardous conditions when giving birth.”18 Such women may be seriously physically weak-
ened as a result of recent trauma, endemic diseases such as malaria and tuberculosis,
and poor nutritional levels.  Yet, they may have repeated and closely spaced pregnan-
cies despite the fact that they lack access to appropriate health care services.19 High
rates of unwanted pregnancies are also associated with high rates of complications from
unsafe abortions among refugees.  Botched abortions constitute 25-50% of maternal
deaths among refugees, compared with 13% of such deaths worldwide.20 In many
countries with large refugee populations, the illegal status of abortion makes access to
safe services difficult or impossible for many refugee women.21 Even in countries with
more liberal abortion laws, “some refugees may not be able to obtain legal procedures
because they simply do not know how to find them, or because they incorrectly believe
abortion to be illegal.”22 Moreover, conservative anti-choice interests in the United
States have threatened U.S. funds to United Nations (UN), U.S. and private agencies
for refugee assistance if abortion access is facilitated in any way.23

C. Contraception and Family Planning
High rates of unwanted pregnancy and the heavy reliance on unsafe abortion frequently
derive from a lack of contraceptive services.  For example, only 10% of Afghan women
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refugees in Pakistan utilize any family planning method.24 According to UNHCR, avail-
ability of effective safe contraception is a priority, especially the provision of free con-
doms to prevent transmission of STIs, including HIV/AIDS.25 Comprehensive family
planning services are necessary to fulfill the demand for continued contraception use,
and to address new interest in contraception given recent or ongoing precarious living
conditions.

As discussed above, the persistence of sexual violence against women and girls during
the emergency and post-crisis phases, raises concerns for their mental and physical
well-being.  The Inter-agency Manual mandates a “medical response to survivors of sex-
ual violence, including emergency contraception, as appropriate.”26 Withholding
emergency contraception from women in refugee situations further endangers their
personal security, health and reproductive autonomy by causing them to experience
unwanted pregnancies or to resort to unsafe abortions.

D. STIs and HIV/AIDS
Refugee populations also exhibit alarming rates of STI infection, in particular of
HIV/AIDS.  According to the WHO, “the spread of STI/HIV is fastest in the conditions
of poverty, powerlessness and social instability that accompany conflict and displace-
ment.”27 The UNHCR cautions that women refugees’ increased vulnerability to sexual
abuse and assault result in their greater risk than men of contracting the HIV virus.28

Among Rwandan refugees living in camps in Tanzania and former Zaire, 9% were
infected with HIV, a prevalence rate nearly eight times higher than in their areas of ori-
gin.29 The UNHCR reports that 80% of Rwandan women seeking counseling for rape
during the conflict tested HIV-positive.30

In 2001, the Declaration of Commitment on HIV/AIDS, produced during the first UN
General Assembly Special Session devoted to the pandemic, recognized that “popula-
tions destabilized by armed conflict, humanitarian emergencies and natural disasters,
including refugees, internally displaced persons and in particular, women and children,
are at increased risk of exposure to HIV infection.”31 It consequently called on govern-
ments to factor such vulnerability to the epidemic in to national strategies and interna-
tional assistance programs.32

E. Limited Reproductive Health Services
Health care services in refugee situations have, for many years, primarily focused on the
needs of pregnant women.33 Recently it has been recognized that the comprehensive
health needs of women, including adolescent, elderly, and single women, must not be
ignored.  Support for services for young people and sexually active couples is growing.
However, a study by the Women’s Commission for Refugee Women and Children
reported that in the majority of refugee sites, the more comprehensive reproductive
health needs of refugee and displaced women were not being met:

Sex education, family planning or birth-spacing information and ser-
vices, the routine availability of contraceptive supplies in hospital and
clinic pharmacies, clandestine abortion monitoring and treatment, legal
abortion services, AIDS education and prevention, and the diagnosis and
treatment of other sexually transmitted diseases and gynecologic condi-
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tions – not to mention the provision of supplies for menstruating women,
rape prevention and counseling, or programs to assist the victims of sexu-
al abuse and forced prostitution – are all seriously neglected.34

While the Inter-agency Manual promulgates a comprehensive approach to the reproduc-
tive health of refugees, its application and implementation remains limited.  For exam-
ple, the Inter-agency Manual advocates for a Minimum Initial Service Package (MISP)
to be available from the “initial phase to reduce maternal mortality and morbidity, par-
ticularly among women.”35 The MISP outlines the following objectives: prevention and
management of the consequences of sexual violence (including provision of emergency
contraceptives, where appropriate); reduction of HIV transmission (including guaranteed
availability of free condoms); provision of delivery kits to expectant mothers and mid-
wives; and planning for comprehensive reproductive health services as an integrated part
of primary health care.36 Nonetheless, as with other UNHCR policies, partner non-gov-
ernmental organizations (NGOs) are “encourage[d] but not systematically require[d] …
to provide reproductive health services – or a full range of such services – during emer-
gencies.”37 Some private humanitarian organizations active in many refugee situations
provide limited or no comprehensive reproductive health services.38

III. THE LEGAL AND POLICY FRAMEWORK OF REFUGEE PROTECTION
International instruments impose legal obligations on states parties to protect and pro-
mote the rights of refugees.  It is national laws, however, which govern the admission of
refugees and the types of services they are entitled to receive.39 Therefore, domestic
laws, informed by the country’s international legal obligations, determine the civil, social
and economic rights of refugees.40

A. The 1951 Convention and the 1967 Protocol
Celebrating its fiftieth anniversary in 2001, the 1951 United Nations Convention relating to
the Status of Refugees (1951 Convention) sets forth the legal status of refugees and their
rights and duties in their country of refuge.  Under the 1951 Convention, a “refugee” is
defined as a person who, “owing to a well-founded fear of being persecuted for reasons of
race, religion, or nationality, membership of a particular social group or political opinion, is
outside the country of his [sic] nationality and is unable, or owing to such fear, is unwilling to
avail himself [sic] of the protection of that country; or who, not having a nationality and
being outside the country of his [sic] former habitual residence, is unable, or owing to such
fear, is unwilling to return to it.”41 The 1951 Convention is the basic international instru-
ment relating to the status of refugees and reflects the desire of the international community
to establish universal standards for their treatment.

The 1951 Convention was founded upon the principles, established by both the Charter of
the United Nations and the Universal Declaration of Human Rights, that affirmed the con-
cept that “human beings shall enjoy fundamental rights and freedoms without discrimina-
tion.”42 The Universal Declaration does not distinguish between the rights of citizens and
non-citizens; nor between the rights of nationals and non-nationals.  In signing the 1951
Convention, the Contracting States agreed “to assure refugees the widest possible exercise of
these fundamental rights and freedoms.”43 Because the 1951 Convention sought to protect
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persons who were fleeing persecution following the outbreak of World War II and the
Holocaust, it contained certain datelines and geographic restrictions.  For example, it
covered only those persons who became refugees as a result of events occurring before
January 1, 1951.44

The international community broadened the application of the 1951 Convention by
adopting the 1967 Protocol Relating to the Status of Refugees (1967 Protocol).45 The
1967 Protocol applied the same substantive definition of “refugee,” yet removed the
datelines and geographic restrictions of the earlier convention.  The 1967 Protocol was
adopted by the General Assembly of the United Nations, and it entered into force on
October 4, 1967.  The 1951 Convention and the 1967 Protocol set forth the principle
of non-refoulement, i.e., the principle that countries may not forcibly return people to
places where their lives or freedom would be threatened because of “race, religion,
nationality, membership in a particular social group, or political opinion.”  In addition,
these documents established the rights of asylum-seekers to a fair hearing and expedi-
tious processing of their asylum requests.  Both the 1951 Convention and the 1967
Protocol have been widely ratified, with 141 countries party to one or both.46

The procedure for determining refugee status is not particularly sensitive to gender-
related asylum claims.  Gender is not one of the specific grounds on which a well-
founded fear of persecution may be based in accordance with the 1951 Convention
and 1967 Protocol.  However, gender-related persecution is gaining recognition as a
valid basis for a claim for asylum.  The UNHCR has advocated that women asylum-
seekers with gender-related claims be judged as members of a “particular social group.”
In 1985, the Executive Committee of UNHCR stated that women constitute a “partic-
ular social group” and may be covered within the 1951 Convention definition of a
refugee47 if the persecution constitutes a type of harm that is particular to the appli-
cant’s gender, or is imposed because of the applicant’s gender.48 Moreover, while the
1951 Convention provides the definition for refugees and the general protections
accorded to them, the state party remains the ultimate arbiter in determining refugee
status and implementing relevant protections.49

B. OAU Convention
The 1969 Organization of African Unity Convention Governing the Specific Aspects of
Refugee Problems in Africa (OAU Convention) broadened the definition of the term
“refugee” on the regional level to include any person who, “owing to external aggres-
sion, occupation, foreign domination, or events seriously disturbing public order in
either part or the whole of his [sic] country of origin or nationality, is compelled to
leave his [sic] place of habitual residence in order to seek refuge in another place out-
side his [sic] country of origin or nationality.”50 The OAU Convention was adopted by
the Assembly of Heads of States and Government at its Sixth Ordinary Session in Addis
Ababa on September 10, 1969.  It entered into force on June 20, 1974.  The OAU
Convention stated that the fundamental international human rights proclaimed by the
Universal Declaration of Human Rights were equally applicable to refugees, displaced
persons and persons of concern to the UNHCR.
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C. Cartagena Declaration
The 1984 Cartagena Declaration on Refugees (Cartagena Declaration) further extend-
ed the concept of a refugee to include “persons who have fled their country because
their lives, safety or freedom have been threatened by generalized violence, foreign
aggression, internal conflicts, massive violations of human rights or other circumstances
which have seriously disturbed public order.”51 Although the standard espoused in the
Cartagena Declaration is not legally binding, many states in Central America have
incorporated the standard into their national legislations.  The Cartagena Declaration
was the result of a colloquium convened by UNHCR entitled “Coloquio Sobre la
Protección Internacional de los Refugiados en América Central, México y Panamá:
Problemas Jurídicos y Humanitarios,” held in Cartagena, Colombia, November 19-22,
1984.  The Cartagena Declaration noted that:

In view of the experience gained from the massive flows of refugees in
the Central American area, it is necessary to consider enlarging the con-
cept of a refugee, bearing in mind, as far as appropriate and in the light
of the situation prevailing in the region, the precedent of the OAU
Convention (article 1, paragraph 2) and the doctrine employed in the
reports of the Inter-American Commission on Human Rights.52

The expansion of the definition of a refugee by the 1969 OAU Convention and the
1984 Cartagena Declaration responded to the experience of massive flows of refugees
in Africa and Central America that did not fit the earlier model of refugee flows from
armed conflicts between nations.  Since the end of the Cold War, the nature of armed
conflicts has changed to ethnic conflicts and civil wars that increasingly have targeted
civilians and non-combatants, including women and children.  The Cartagena
Declaration broadened the concept of a refugee to reflect this new nature of armed
conflict and realities outside Europe.

D.  International Human Rights Standards
The 1951 Convention and 1967 Protocol, the OAU Convention, and the Cartagena
Declaration should be analyzed within the broader context of international human
rights standards.  Though refugees enjoy rights that are specific to their legal status,
they also benefit from the rights generally contained in international human rights
instruments.  International human rights norms require governments to ensure that all
individuals within their territories, regardless of citizenship, enjoy the equal protection
of the law.53 The problems of refugees and displaced persons should be resolved in
accordance with the full range of relevant international human rights standards as
expressed in the following documents, including:54

• Charter of the United Nations (1945)

• Universal Declaration of Human Rights (1948)

• Geneva Conventions (1949) and the Additional Protocols (1977) on humanitarian law
in armed conflict55

• International Covenant on Economic, Social and Cultural Rights (1976)
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• International Covenant on Civil and Political Rights (1976)

• Declaration on the Protection of Women and Children in Emergency and Armed
Conflict (1976)

• Convention on the Elimination of All Forms of Discrimination Against Women (1979)

• Convention on the Rights of the Child (1990)

• Declaration on the Elimination of Violence against Women (1993)

E. ICPD and Beijing Programs for Action, and their Five-Year Reviews
Reproductive rights are a composite of a number of separate human rights.  Many of
the above-mentioned international instruments refer to rights to reproductive self-deter-
mination and health care.  International recognition of reproductive rights was strength-
ened by the international consensus documents agreed to at the ICPD and at the
Beijing Conference.  The ICPD Programme of Action defined reproductive rights as
follows:

Reproductive rights embrace certain human rights that are already rec-
ognized in national laws, international laws, and international human
rights documents and other consensus documents.  These rights rest on
the recognition of the basic rights of all couples and individuals to decide
freely and responsibly the number, spacing and timing of their children
and to have the information and means to do so, and the right to attain
the highest standard of sexual and reproductive health.  It also includes
their right to make decisions concerning reproduction free of discrimi-
nation, coercion and violence, as expressed in human rights docu-
ments.56

Fundamental to the concept of reproductive rights is the applicability of universally
recognized human rights principles to the right to reproductive health care, including
the right to plan childbearing and to safeguard reproductive health.  Reproductive
rights extend equally to all couples and individuals; they neither discriminate between
citizens and persons who have been forced to flee their homes, nor between nationals
and non-nationals.

In 1999 and 2000, the respective five-year reviews for ICPD and the Beijing
Conference reaffirmed the international consensus to improve and promote the repro-
ductive health and rights of all people.  The five-year review of ICPD set important tar-
gets for addressing maternal mortality, HIV/AIDS prevention, unmet family planning
needs, and adolescents’ reproductive and sexual health.  It further recognized refugees
and IDPs and called for greater reproductive health and family planning for displaced
adolescents and women.57 In addition, it emphasized training for health and relief
workers in emergency situations in “sexual and reproductive health-care services and
information.”58 At the five-year review of the Beijing Conference, the international
community stressed the need for a “more holistic support for refugee and displaced
women” that integrated a gender perspective into the design and implementation of
assistance to victims of humanitarian emergencies and conflict situations.59
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F. The Rome Statute Establishing the International Criminal Court
Support for the establishment of an international permanent mechanism to handle the
gravest violations of international law solidified following the atrocities in the Former
Yugoslavia and Rwanda, and the subsequent ad hoc tribunals created to address them.  At
a 1998 UN Diplomatic Conference held in Rome, the majority of member states (120)
resolved to establish a permanent International Criminal Court (ICC) to prosecute the
most serious offenses of global concern, such as genocide, war crimes and crimes against
humanity.60 The Rome Statute Establishing the ICC explicitly defines gender-based vio-
lence as war crimes and crimes against humanity, and calls for the prevention of such
crimes and for the prosecution of perpetrators. Significantly, the statute recognizes rape,
sexual slavery, enforced prostitution, forced pregnancy, and enforced sterilization as grave
criminal offenses under international law.61 Given the horrifying reality of massive sexual
and gender-based violence perpetrated against women and girl refugees, the establish-
ment of an ICC will help ensure that such abuses will be addressed as among the most
serious and condemnable international crimes.  The ICC will become operational upon
the ratification of 60 states.  Currently, 139 states have signed the statute, and 46 have rat-
ified it.62

IV. THE LEGAL FRAMEWORK OF REPRODUCTIVE RIGHTS AND REFUGEE PROTECTION 
Reproductive rights encompass civil, political, economic, social, and cultural rights.
The following are references to the reproductive rights of refugees in international legal
instruments and consensus documents:63

1. THE RIGHT TO HEALTH, REPRODUCTIVE HEALTH, AND FAMILY PLANNING

Treaties and Conventions

THE 1951 REFUGEE CONVENTION

Article 24 (1)(b): The Contracting States shall accord to refugees law-
fully staying in their territory the same treatment as is accorded to nation-
als in respect of … Social security (legal provisions in respect of …
maternity, sickness, disability, old age, [and] death).

THE INTERNATIONAL CONVENTION ON THE ELIMINATION OF ALL FORMS OF RACIAL

DISCRIMINATION (THE RACIAL DISCRIMINATION CONVENTION)

Article 5: States Parties undertake to prohibit and to eliminate racial dis-
crimination in all its forms and to guarantee the right of everyone [to] …
(e)(iv) the right to public health, medical care, social security and social
services.

THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS (THE

ECONOMIC, SOCIAL AND CULTURAL RIGHTS COVENANT)

Article 10.2: Special protection should be accorded to mothers during a
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reasonable period before and after childbirth.

Article 12.1: The States Parties to the present Covenant recognize the
right of everyone to the enjoyment of the highest attainable standard of
physical and mental health.

Article 12.2: The steps to be taken by the States Parties … to achieve the
full realization of this right shall include those necessary for: (a) The pro-
vision for the reduction of the stillbirth-rate and of infant mortality and
for the healthy development of the child … (d) The creation of condi-
tions which would assure to all medical services and medical attention in
the event of sickness.

General Comment 14: The right to the highest attainable standard of health

The Committee on Economic, Social and Cultural Rights, which oversees implementation of the

Economic Rights Covenant, has interpreted the “right to the highest attainable standard of health”

to include “the right to control one’s health and body, including sexual and reproductive free-

dom.”64  Consequently, the realization of the right to health “requires the establishment of pre-

vention and education programmes for behaviour-related health concerns such as sexually trans-

mitted diseases, in particular HIV/AIDS, and those adversely affecting sexual and reproductive

health, and the promotion of social determinants of good health, such as environmental safety,

education, economic development and gender equity.”65  In light of this definition, the

Committee also asserts that states are obliged to “cooperate in providing disaster relief and

humanitarian assistance in times of emergency, including assistance to refugees and internally

displaced persons.”66

THE CONVENTION ON THE ELIMINATION OF ALL FORMS OF DISCRIMINATION AGAINST WOMEN

(CEDAW)

Article 10 (h): [States Parties shall ensure] [a]ccess to specific educa-
tional information to help to ensure the health and well-being of fami-
lies, including information and advice on family planning.

Article 12.1: States Parties shall take all appropriate measures to elimi-
nate discrimination against women in the field of health care in order to
ensure, on a basis of equality of men and women, access to health ser-
vices, including those relating to family planning.

Article 12.2: States Parties shall ensure to women appropriate services in
connection with pregnancy, confinement and the post-natal period,
granting free services where necessary, as well as adequate nutrition dur-
ing pregnancy and lactation.
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Article 14.2: States Parties shall take all appropriate measures to elimi-
nate discrimination against women in rural areas [and] ensure to such
women the right: … (b) To have access to adequate health care facilities,
including information, counselling and services in family planning.

General Recommendation 24: Women and Health

In its General Recommendation 24 on women and health, the Committee on the Elimination of

Discrimination Against Women, which oversees implementation of CEDAW, has stressed that

“special attention should be given to the health needs and rights of women belonging to vulner-

able and disadvantaged groups, such as migrant women, refugee and internally displaced

women.”67 It further stated that “States parties should ensure that adequate protection and

health services, including trauma treatment and counselling, are provided for women in espe-

cially difficult circumstances, such as those trapped in situations of armed conflict and women

refugees.”68

THE CONVENTION ON THE RIGHTS OF THE CHILD (THE CHILDREN’S RIGHTS CONVENTION)

Article 24.1: States Parties recognize the right of the child to the enjoy-
ment of the highest attainable standard of health and to facilities for the
treatment of illness and rehabilitation of health.  States Parties shall strive
to ensure that no child is deprived of his or her right of access to such
health services.

Article 24.2: States Parties shall pursue full implementation of this right
and, in particular, shall take appropriate measures: (a) To diminish infant
and child mortality; … (d) To ensure appropriate pre-natal and post-
natal health care for mothers; … (f) To develop preventive health care,
guidance for parents and family planning education and services.

Concluding Observations by the Committee on the Rights of the Child

The Committee on the Rights of the Child, which oversees the imple-
mentation of the Children’s Rights Convention, has recommended the
“adopt[ion of] comprehensive legislation to ensure adequate protection
of refugees and asylum-seeking children, including in the field of physi-
cal safety, health, education and social welfare, and to facilitate family
reunification.”69

THE RACIAL DISCRIMINATION CONVENTION

Article 5: States Parties undertake to prohibit and to eliminate racial dis-
crimination in all its forms and to guarantee [to] everyone … (e)(iv) the
right to public health, medical care, social security and social services.

Conference Documents

THE VIENNA DECLARATION AND PROGRAMME OF ACTION, UNITED NATIONS WORLD

CONFERENCE ON HUMAN RIGHTS (THE VIENNA DECLARATION AND THE VIENNA PROGRAMME OF
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ACTION)

Paragraph 41: The World Conference on Human Rights recognizes the
importance of the enjoyment by women of the highest standard of phys-
ical and mental health throughout their life span.  [T]he World
Conference on Human Rights reaffirms, on the basis of equality between
women and men, a woman’s right to accessible and adequate health care
and the widest range of family planning services, as well as equal access
to education at all levels.

THE ICPD PROGRAMME OF ACTION

Principle 8: Everyone has the right to the enjoyment of the highest
attainable standard of physical and mental health.  States should take all
appropriate measures to ensure, on a basis of equality of men and
women, universal access to health-care services, including those related
to reproductive health care, which includes family planning and sexual
health.  Reproductive health-care programmes should provide the widest
range of services without any form of coercion.

Paragraph 7.2: Reproductive health is a state of complete physical, men-
tal and social well-being and not merely the absence of disease or infir-
mity, in all matters relating to the reproductive system and to its func-
tions and processes.  Reproductive health therefore implies that people
are able to have a satisfying and safe sex life and that they have the capa-
bility to reproduce and the freedom to decide if, when and how often to
do so.  Implicit in this last condition are the right of men and women to
be informed and to have access to safe, effective, affordable and accept-
able methods of family planning of their choice, as well as other meth-
ods of their choice for regulation of fertility which are not against the law,
and the right of access to appropriate health-care services that will enable
women to go safely through pregnancy and childbirth and provide cou-
ples with the best chance of having a healthy infant.

Paragraph 7.46: Countries, with the support of the international com-
munity, should protect and promote the rights of adolescents to repro-
ductive health education, information and care and greatly reduce the
number of adolescent pregnancies.

Paragraph 10.25: Refugees should be provided with access to adequate
accommodation, education, health services, including family planning,
and other necessary social services.

THE ICPD FIVE-YEAR REVIEW

Paragraph 29: Governments are urged [that] … [i]n planning and
implementing refugee assistance activities, special attention should be
given to the specific needs of refugee women and children and elderly
refugees.  Adequate and sufficient international support should be
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extended to meet the basic needs of refugee populations, including …
protection from violence, [and] health services, including reproductive
health and family planning.

Paragraph 54: The United Nations system and donors should support
Governments [in] ensuring that all refugees and all other persons in
humanitarian situations, particularly women and adolescents, receive
appropriate health care, including sexual and reproductive health care
and information.

THE BEIJING PLATFORM FOR ACTION

Paragraph 89: Women have the right to the enjoyment of the highest
attainable standard of physical and mental health.  The enjoyment of
this right is vital to their life and well-being and their ability to participate
in all areas of public and private life.  Health is a state of complete phys-
ical, mental and social well-being and not merely the absence of disease
or infirmity.

Paragraph 92: Women’s right to the enjoyment of the highest standard
of health must be secured throughout the whole life cycle in equality
with men.

THE BEIJING FIVE-YEAR REVIEW

Paragraph 99 (m): Take measures to ensure the protection of refugees,
especially women and girls, and their access to and the provision of gen-
der-sensitive appropriate basic social services, including education and
health.

2. THE RIGHT TO BE FREE FROM SEXUAL VIOLENCE AND EXPLOITATION

Treaties and Conventions

CEDAW

Article 5 (a): [States Parties shall take all appropriate measures] [t]o
modify the social and cultural patterns of conduct of men and women,
with a view to achieving the elimination of prejudices and customary and
all other practices which are based on the idea of the inferiority or the
superiority of either of the sexes or on stereotyped roles for men and
women.

Article 6: States Parties shall take all appropriate measures, including
legislation, to suppress all forms of traffic in women and exploitation or
prostitution of women.
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Concluding Observations by the Committee on CEDAW

In its Concluding Observations, the CEDAW Committee has expressed grave concern “at the

reports of women who are raped, assaulted or tortured during war.”70 It recommended that gov-

ernments “adopt specific and structural measures, including legislation to protect women from

[rape, assault, or torture during war] and [to] provide … women victims of violence [with] psy-

chological support and socio-economic integration measures.  It also requests the Government

to introduce awareness raising measures to emphasize the importance of maintaining human

rights standards in times of war.”71

The CEDAW Committee has further recommended “that refugee and migrant women be provid-

ed with adequate information to protect them from traffickers and others who seek to exploit

women for the purpose of prostitution.”72

THE CHILDREN’S RIGHTS CONVENTION

Article 19.1: States Parties shall take all appropriate legislative, adminis-
trative, social and educational measures to protect the child from all
forms of physical or mental violence, injury or abuse, neglect or negli-
gent treatment, maltreatment or exploitation including sexual abuse,
while in the care of parent(s), legal guardian(s) or any other person who
has the care of the child.

Article 34: States Parties undertake to protect the child from all forms of
sexual exploitation and sexual abuse.  For these purposes States Parties
shall in particular take all appropriate national, bilateral and multilater-
al measures to prevent: (a) the inducement or coercion of a child to
engage in any unlawful sexual activity; (b) the exploitative use of chil-
dren in prostitution or other unlawful sexual practices; (c) the exploita-
tive use of children in pornographic performances and materials.

THE ROME STATUTE OF THE ICC

Article 7.1: For the purpose of this Statute, “crime against humanity”
means any of the following acts when committed as part of a widespread
or systematic attack directed against any civilian population, with knowl-
edge of the attack: … (g) Rape, sexual slavery, enforced prostitution,
forced pregnancy, enforced sterilization, or any other form of sexual vio-
lence of comparable gravity.73

Conference Documents

THE VIENNA DECLARATION

Paragraph 18: Gender-based violence and all forms of sexual harassment
and exploitation, including those resulting from cultural prejudice and
international trafficking, are incompatible with the dignity and worth of
the human person, and must be eliminated.

THE VIENNA PROGRAMME OF ACTION
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Paragraph 38: [T]he World Conference on Human Rights stresses the
importance of working towards the elimination of violence against
women in public and private life….The World Conference on Human
Rights … urges States to combat violence against women….Violations of
the human rights of women in situations of armed conflict are violations
of the fundamental principles of international human rights and human-
itarian law.  All violations of this kind, including in particular murder,
systematic rape, sexual slavery, and forced pregnancy, require a particu-
larly effective response.

Paragraph 48: Exploitation and abuse of children should be actively
combated, including by addressing their root causes.  Effective measures
are required against … child prostitution, child pornography, as well as
other forms of sexual abuse.

THE ICPD PROGRAMME OF ACTION

Paragraph 4.10: Countries are urged to identify and condemn the sys-
tematic practice of rape and other forms of inhuman and degrading treat-
ment of women as a deliberate instrument of war and ethnic cleansing
and take steps to assure that full assistance is provided to the victims of
such abuse for their physical and mental rehabilitation.

Paragraph 10.24: All necessary measures should be taken to ensure the
physical protection of refugees – in particular, that of refugee women
and refugee children – especially against exploitation, abuse and all
forms of violence.

THE FIVE-YEAR REVIEW OF ICPD

Paragraph 54: The United Nations system and donors should support
Governments [in] ensuring that all refugees and all other persons in
humanitarian situations, particularly women and adolescents, receive …
greater protection from sexual and gender based-violence.

THE FIVE-YEAR REVIEW OF BEIJING

Paragraph 59: [V]iolence against women resulting from cultural preju-
dice, racism, and racial discrimination, xenophobia, … ethnic cleansing,
armed conflict, foreign occupation, religious and anti-religious extrem-
ism and terrorism are incompatible with the dignity and worth of the
human person and must be combated and eliminated.

3. THE RIGHT NOT TO BE SUBJECTED TO TORTURE OR OTHER CRUEL, INHUMAN, OR

DEGRADING TREATMENT OR PUNISHMENT

Treaties and Conventions

THE 1951 UNITED NATIONS CONVENTION RELATING TO THE STATUS OF REFUGEES

Article 33 (1): No Contracting State shall expel or return (“refouler”) a
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refugee in any manner whatsoever to the frontiers of territories where his
life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political opinion.
THE OAU CONVENTION GOVERNING THE SPECIFIC ASPECTS OF REFUGEE

PROBLEMS IN AFRICA

Article 2 (3): No person shall be subjected by a Member State to mea-
sures such as rejection at the frontier, return or expulsion, which would
compel him [sic] to return to or remain in a territory where his [sic] life,
physical integrity or liberty would be threatened for the reasons set out in
Article 1, paragraphs 1 and 2.

THE CARTAGENA DECLARATION ON REFUGEES

Article 5: To reiterate the importance and meaning of the principle of
non-refoulement (including the prohibition of rejection at the frontier) as
a corner-stone of the international protection of refugees.  This principle
is imperative in regard to refugees and in the present state of interna-
tional law should be acknowledged and observed as a rule of jus cogens.

THE UNIVERSAL DECLARATION OF HUMAN RIGHTS

Article 5: No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment.

THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS (THE CIVIL AND POLITICAL

RIGHTS COVENANT)

Article 7: No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment.

THE CHILDREN’S RIGHTS CONVENTION

Article 37 (a): [States Parties shall ensure that] [n]o child shall be sub-
jected to torture or other cruel, inhuman or degrading treatment or pun-
ishment.

THE CONVENTION AGAINST TORTURE

Article 1: [T]he term “torture” means any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted on a per-
son for … any reason based on discrimination of any kind, when such
pain or suffering is inflicted by or at the instigation of or with the consent
or acquiescence of a public official or other person acting in an official
capacity.  It does not include pain or suffering arising only from, inher-
ent in or incidental to lawful sanctions.

Conference Documents

THE VIENNA PROGRAMME OF ACTION

Paragraph 56: The World Conference on Human Rights affirms that
under human rights law and international humanitarian law, freedom



18 October 2001

from torture is a right which must be protected under all circumstances,
including in times of internal or international disturbance or armed con-
flicts.

THE ICPD PROGRAMME OF ACTION

Paragraph 4.10: Countries are urged to identify and condemn the sys-
tematic practice of rape and other forms of inhuman and degrading treat-
ment of women as a deliberate instrument of war and ethnic cleansing
and take steps to assure that full assistance is provided to the victims of
such abuse for their physical and mental rehabilitation.

V. CONCLUSION
Fundamental to the protection of refugee women is the promotion of their rights to
reproductive self-determination and reproductive health.  Governments and the interna-
tional community must honor all relevant legal obligations to protect and promote the
rights of refugees, including reproductive rights.  In addition, governments must live up
to international commitments negotiated at fora such as the World Conference on
Human Rights, the ICPD and Beijing conferences, and their five-year reviews.  CRLP
calls upon these governments to uphold and be accountable for their relevant legal oblig-
ations to respect the reproductive rights of refugee women.  As the high rates of gender
violence and sexual exploitation among refugee women attest, the efforts of governments
and the international community have not been adequate to meet these legal obligations
and international commitments.

October 2001
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