CHAPTER VII:

Marriage Rights
A woman’s rights within marriage and the family greatly aﬀect her ability to control her life and
make voluntary, informed reproductive choices. Equal rights within marriage were among the ﬁrst
human rights pertaining to women’s status to be explicitly recognized under international law. One
of the basic principles governing marriage under human rights law is that no one may be forced to
enter into a marriage against his or her will.1 Moreover, according to the Universal Declaration of
Human Rights and the International Covenant on Civil and Political Rights, men and women have
equal rights upon entry into marriage, during marriage, and at its dissolution.2
This chapter discusses the duty of governments to ensure women’s marriage rights. It begins by
examining the international legal framework that supports these rights and then documents four
main obligations of governments under international law: 1) guaranteeing that marriages are entered
into with the free and full consent of both parties, 2) broadly construing the right to marry so that
marital privileges and responsibilities apply to less formal and same-sex unions, 3) assuring that both
partners in the marriage enjoy equal rights, and 4) removing legal barriers to divorce and to the
protection of equitable property distribution once a divorce is obtained. This chapter illustrates each
of these governmental obligations through recent examples of national-level legal reforms.
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Facts about Marriage
• Among women aged 15–24, the percentages who were married before age 18 were 48% in
South Asia, 42% in Africa, and 29% in Latin America and the Caribbean.3
• Girls married before the age of 18 receive less formal education than do those married
after the age of 18. In Nigeria, women who were at least 18 when they married spent 9.3
years in school. In contrast, those married before the age of 18 completed only 2.5 years of
schooling.4

HUMAN RIGHTS FRAMEWORK
The right to consent to marriage is explicitly recognized in principal human rights treaties. In all
cases, consent must be full and informed, accompanied by an understanding of
the consequences of entering into marriage. Where one or both of the parties
For international legal
to marriage is a child, the conditions of consent are presumably not present.
foundations of the rights

marked in bold, see

The right to marry and found a family is a recognized human right.
Appendix B
Because this right extends to all persons, the beneﬁts of marriage should not
be denied arbitrarily. Failure to recognize legitimate unions, including those
between same-sex couples, denies individuals participation in an important social institution and
jeopardizes the economic well-being of members of those unions.
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Women have the right to freedom from discrimination upon entry into marriage, during marriage,
and at its dissolution. To achieve equality with men within marriage, married women need to have
the right to manage, own, and inherit property, and have the right to work outside the home and
travel without their husband’s permission. Initiating divorce must be an option for women, as well as
for men, and laws must protect women’s rights during divorce proceedings. In addition, the right to
nondiscrimination entitles same-sex couples to the same rights in marriage as heterosexual couples.
These legal principles give rise to the following duties of governments:
• Guarantee that marriages are entered into with free and full mutual consent. Steps
necessary for protecting a woman’s right to consent to a marriage include addressing cultural
practices that condone the marriage of underage girls; changing laws that set diﬀerent marriage
age requirements for boys and girls; and adopting policies to prevent the paying of bride-price.
• Broadly construe the right to marry to require recognition of de facto unions and
same-sex marriages. The right to marry is a basic human right and as such governments
need to extend the beneﬁts of marriage to a broader category of unions to ensure that all people
can enjoy this right. This includes extending legal protections and privileges associated with
marriage to de facto unions, such as domestic partnerships between opposite-sex couples, and
to same-sex couples.
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• Ensure that partners enjoy equal rights within marriage. Ensuring equal rights
within marriage obligates governments to make sure that women have the same rights and
responsibilities that married men have and to remove legal and cultural barriers that reinforce
women’s subservience to their husbands.
• Develop mechanisms that allow for divorce and protect the equitable distribution of
property. Governments that do not allow for divorce, or that only permit men to institute
divorce proceedings, force women to stay in abusive or oppressive relationships. Furthermore,
limiting the grounds on which divorces are granted or favoring men when distributing
property after a divorce discourage women from seeking divorce, which is an indirect violation
of their rights.

1. FREE AND FULL CONSENT OF BOTH PARTIES TO MARRIAGE
Where customary or religious law govern matters relating to marriage and the family, the consent
of the bride and groom may not be required prior to marriage. This occurs, for example, in the
context of child marriage, deﬁned in international law as the marriage of a person who is below the
age of 18.5 An adolescent may be pressured by her family to marry a man whom they have chosen
for her. Even a child who willingly enters into marriage may lack the knowledge or understanding
required to make an informed decision about a matter of life-long consequence. Another practice
that nulliﬁes a woman’s right to consent to marriage is the custom of “widow inheritance,” whereby
a woman whose husband dies is forced to marry one of his close surviving relatives. Similarly, the
practice of compensating a woman’s family in return for marrying her can place extreme pressure on
the woman to marry against her will.
Increasingly, countries are reforming laws that allow minor girls or adolescents to marry, as Turkey
did when it reformed its civil code. They are also taking action against traditional marriage
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arrangements such as polygamy and the payment of bride-price, which discriminate against women
and undermine their ability to consent to marriage or to achieve equality within marriage.
A. Turkey Reforms Civil Code to Abolish Child Marriage
Years of successful campaigning by women’s groups in Turkey led the Turkish Grand National Assembly to adopt,
in late 2001, a new Turkish Civil Code that dramatically overhauled the existing marriage laws. That same year,
article 41 of the constitution was amended to read, “[t]he family is the foundation of Turkish society and is based on
equality between the spouses.”6 The new Turkish Civil Code makes consent to marry a central element of ensuring
equality within marriage.
The Turkish Civil Code, which previously had granted men supremacy in marriage and deprived
women of their basic civil, economic, and social rights, now embodies principles of gender equality in
accordance with international human rights norms.7 The civil code sets out the following provisions.
Age of consent
The minimum age of marriage was raised from 17 for men and 15 for women to 18 for both
sexes.8 A judge from the Court of Peace can make an exception and lower the age limit to 16
under extraordinary circumstances and for compelling reasons. Where possible, the judge hears the
opinions of parents and guardians before making a decision. In doing so, the judge considers the
minor’s psychological and physiological maturity. Pregnancy alone does not justify an exception.
Even if the judge decides in favor of an exception, the minor can still refuse to marry.9
MARRIAGE RIGHTS

Registration and open declaration of free will
A civil marriage ceremony must precede a religious ceremony. 10 For civil marriages, the couple must
jointly apply to the marriage registry oﬃce in the region where one of them is a resident. Upon
obtaining authorization, the marriage registry oﬃcial conducts the ceremony. During the ceremony,
the oﬃcial asks the man and the woman to openly declare their free will in front of the oﬃcial and
two witnesses.11
Bride-price
The practice of paying a bride-price to the bride’s family is not legally valid in Turkey, and the bride
has the legal right to refuse to marry even if a bride-price has been oﬀered. If she declares that she
is not marrying of her own free will during the marriage ceremony, no one can legally make her
marry.12
Annulment
Minor and adult women who have nonetheless been pressured to marry can ﬁle for an annulment,
claiming that they had been coerced into matrimony.13

76

Gaining Ground

2. MEASURES TO EXTEND THE BENEFITS OF MARRIAGE TO DE FACTO UNIONS
A woman’s rights in marriage may depend on whether the marriage is legally recognized. Similarly,
a woman’s rights to maintenance and property if the union should dissolve are determined in
large part by the legal recognition of the marriage. As a result, people in informal partnership
arrangements can ﬁnd it diﬃcult to claim the rights and beneﬁts that often accrue with marriage.
The lack of formal recognition for domestic partnerships can create extreme hardship, especially for
socially and economically vulnerable women. Hardship may arise upon the death of a partner if the
surviving partner is unable to inherit property or collect a deceased partner’s beneﬁts.
Through legal and policy instruments, governments can extend the beneﬁts of marriage to a broader
category of domestic partners. Bolivia recently did so with the adoption of a new family code.
A. Bolivian Family Law Recognizes Domestic Partnerships between Women and Men
Some countries recognize and regulate domestic partnerships to ensure that the rights of domestic partners are
protected. A number of countries in Latin America, including Colombia, Peru, and Mexico, regulate and protect
domestic partnerships, which are known in Spanish as uniones de hecho.14 Bolivian family law provides another
example by explicitly recognizing indigenous domestic partnership arrangements.
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Bolivian family law protects domestic partnerships, deﬁning such partnerships as occurring “when a
man and a woman voluntarily constitute a home and live together in a monogamous and stable way”
for a minimum period of two years.15
Requirements
The requirements for legal recognition of a domestic partnership are that both partners must have
attained legal majority; neither partner can be married to another person; and neither partner can
have been convicted of the homicide of the ex-spouse of the other partner.16
Privileges and duties
The privileges and duties of domestic partners are the same as in a legal marriage, both in terms of
the relationship between the spouses and of property rights. The civil code recognizes inheritance
rights between domestic partners17 and provides that “the individuals in a domestic partnership
recognized by the Constitution and the Family Code are treated similarly to persons who are married
with respect to rights of succession to the property of their partner.”18 Other forms of domestic
partnership are legally recognized by Bolivian law, such as the arrangements known as tantanacú and
sirvinacu, which are prevalent in the indigenous communities of the Andes. The legal eﬀects of such
unions are similar to those of formal marriages.19

3. LEGAL RECOGNITION OF SAME-SEX UNIONS
Governments’ refusal to allow same-sex couples to marry or to accord them marital protections
and beneﬁts raises compelling human rights issues. Along with other detrimental eﬀects, the lack
of oﬃcial recognition of same-sex partnerships can negatively inﬂuence access to government and
employment beneﬁts, immigration status, and adoption applications. Governments have addressed
some of these issues by recognizing same-sex partnerships in a variety of ways. While only a
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handful of countries have legalized same-sex marriage, many others, including Croatia, Finland, France,
Germany, Hungary, Iceland, Norway, and Portugal recognize same-sex partnerships in law.20 Other
countries extend some beneﬁts to same-sex partners, or contain jurisdictions that do so. These include
Argentina, Australia, Brazil, Colombia, Costa Rica, Israel, Italy, and New Zealand.21
Some legislative initiatives to accord beneﬁts to same-sex partners have been prompted by litigation
brought to guarantee rights for people in same-sex unions, as occurred in South Africa. While
according beneﬁts to same-sex partners can address some of the inequalities inherent in not permitting
same-sex marriage, those seeking these beneﬁts can still encounter waiting periods and scrutiny of their
relationships. Only where governments have legalized same-sex marriage at the national level, as Spain
recently did, are all couples entitled both to beneﬁts and to participation in a socially important institution.
A. South African Army Gives Beneﬁts to Same-Sex Partners
The decision to amend the South African National Defence Act to accord the same beneﬁts to same-sex partners as
heterosexual partners followed a Constitutional Court decision on a beneﬁts policy for same-sex partners of judges.22 In
Satchwell v. President of The Republic of South Africa, the Constitutional Court upheld a lower court’s ﬁnding
that an act that granted beneﬁts to judges’ heterosexual spouses, but not to their same-sex partners, discriminated on the
basis of sexual orientation, and was thus unconstitutional.23 The Constitutional Court stated that there was no legitimate
reason for providing beneﬁts to heterosexual spouses while denying those same beneﬁts to same-sex partners that exhibit
“reciprocal duties of support.”24 The concept of “reciprocal support” was also used in deﬁning a life partner relationship
in the amendment to the army regulations.
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Based on the Constitutional Court decision, the General Regulations for the South African National
Defence Force were amended in May 2004 to accord same-sex partners the same beneﬁts as heterosexual
partners.25
Expanded deﬁnition of “married status”
The deﬁnition of “marital status” now includes, in addition to single, divorced and widowed, the
category of life partners. A life-partnership relationship can be with a person of the same or the opposite
sex and has to “involve a commitment to reciprocal support in a relationship.”26
Expanded deﬁnition of “spouse”
The term “spouse” is now deﬁned to include a life partner of the same or opposite sex, excluding
parents and other family members, where the partnership is established in a duly signed notarial
agreement, or is registered in accordance with any of the speciﬁc legislation regarding life partnerships.27
B. Spain Legalizes Same-Sex Marriage
Spain’s same-sex marriage law is the most liberal in Europe.28 Passed by a parliamentary vote in 2005, the law had
the strong support of Prime Minister José Luis Rodríguez Zapatero, who emphasized that the law was about freedom
and equality. In addressing members of parliament before the vote, Zapatero said the legislation was not for “remote,
unknown people” but was about “expanding opportunities for the happiness of our neighbors, our work colleagues, our
friends, our relatives.”29
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The introduction to the law recognizes that Spanish society is more pluralistic and dynamic than it was
when the civil code was established in 1889; it states that the legislature seeks to establish conditions
for same-sex couples in accordance with constitutional guarantees of equality.30 The law modiﬁes the
existing civil code in several ways.
Recognizing same-sex marriage
The following sentence has been added to the civil code: “Marriage will have the same requirements
and results when the two people entering into the contract are of the same sex or of diﬀerent sexes.”31
Additionally, references to husband and wife are replaced with gender-neutral words such as spouse and
partner.
Equal rights
The law aﬃrms the equality of both spouses in the marriage in terms of rights and obligations, and
allows gay couples to adopt children and receive inheritances.32

4. EQUAL RIGHTS WITHIN MARRIAGE, INCLUDING PROPERTY OWNERSHIP AND
INHERITANCE
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Women may be prevented from enjoying equality with their husbands within marriage. Discriminatory
marriage laws can have far-reaching eﬀects on women’s lives. Some laws impede a woman’s right to
manage, own, and inherit property, while others require her to obtain her husband’s permission to
travel or work outside the home. A number of laws explicitly endorse the subservience of women to
their husbands. There is, however, a growing trend to reform these laws.
Some of the greatest successes of the women’s rights community in recent years have been in the area
of family law. Reforms of long-standing family and civil codes, as occurred for example in Guatemala,
have led to clear declarations of women’s equality with men within marriage. In addition, these reforms
have led to more speciﬁc protections against discrimination in areas such as work, parental authority,
and, as in the case of Colombia, property rights.
A. Guatemala Reforms Its Civil Code to Provide Women More Rights within Marriage
The Guatemalan Constitution provides that the government should promote equality between spouses33 and the civil code
recognizes that both spouses should enjoy equal rights and obligations within marriage.34 However, until it was reformed
in 1998, the Guatemalan Civil Code also provided that the husband’s role was to protect and support his wife, including
providing all the resources to sustain the household while the wife’s role was to care for and raise children and oversee
domestic tasks.35 The previous civil code also provided that husbands could legally object to their wives working outside
the home36 and that only husbands could legally represent the married couple. 37
The 1998 reform of the civil code was brought about by a successful advocacy campaign by women’s
rights groups. While not eliminating all of the code’s discriminatory regulations,38 it does contain many
provisions giving women more rights.
Civil rights
The reforms extended to both spouses the right to legal representation of the married couple and the
care of minor children. 39 Both spouses were also given the right to administer the household’s ﬁnancial
resources, jointly or separately,40 as well as the joint exercise of paternal authority, guardianship, and
administration of assets.41
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Access to credit
The civil code reforms eliminated the obstacles to accessing credit, since now both spouses can legally
represent the married couple and administer jointly held property.42
Labor rights
The reform also repealed the clause that allowed a husband to object to his wife working outside the
home when, in his opinion, doing so would cause her to neglect household and child-care activities.43
Shared parental duties
The reformed civil code also stipulates that both spouses have the duty to attend to and care for
minor children.44

5. ACCESS TO LEGAL DIVORCE
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Just as women face discrimination in marriage, they often encounter discrimination in divorce.
Where legal divorce is not recognized—as in Malta and the Philippines45—women are denied the
opportunity to end unions that are abusive or otherwise oppressive. Moreover, marriage laws that
limit women’s ability to end a union while allowing men to repudiate marriages verbally or arbitrarily
are clearly discriminatory. Limiting the grounds on which couples may divorce or requiring
the consent of both parties to the divorce can also impose hardship. In some cases, women can
unilaterally request a divorce, but they are forced to abandon any claim to maintenance or support.
Similarly, mandated attempts at reconciliation present barriers to divorce and can be especially
problematic in abusive marriages.
In many countries, women face enormous economic diﬃculties when they divorce. A number of
countries do not ensure a division of property that allows a woman to subsist independently of her
spouse. Furthermore, custody laws that favor men can discourage women from seeking divorce.
Finally, following a divorce, the laws in some countries force a divorced woman to undergo a waiting
period before she can remarry in order to ensure that she is not pregnant from the previous marriage.
Some governments have sought to address discrimination in the process of marriage dissolution and
remove obstacles for women seeking to end their marriages, as did Morocco when it reformed its
Family Code to address women’s unequal rights within marriage.
A. Morocco Reforms Its Family Code to Remedy Women’s Unequal Rights within Marriage and
Divorce
Morocco’s groundbreaking family law addresses many of the manifestations of women’s unequal status in marriage,
including discrimination in the process of dissolving a marriage. Advocacy for the new law emphasized the way in
which equality within marriage accorded with, rather than ran counter to, Islamic ideals.46
In February 2004, Morocco adopted a new family law that promotes equality in family responsibility,
rights, and obligations.47 Among other things, the new family code, or Moudawana, enables women to
initiate divorce proceedings and creates protections for women after the dissolution of marriage.
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Repudiation
Husbands are no longer able to repudiate a marriage verbally but instead must have judicial approval,
and spouses are subpoenaed to make attempts at reconciliation. If these attempts fail, the court
determines the amount of money that the husband must deposit with the court to discharge his
ﬁnancial obligations to his wife and children.48
Divorce
A wife may now seek a divorce if her husband fails to observe the conditions of the marriage contract
or harms his wife through lack of ﬁnancial support, abstinence from sex, abandonment, perpetration
of violence, or other deeds considered wrongful.49 Where a woman cannot show harm, she may
seek a divorce based on irreconcilable diﬀerences.50 The family code also addresses other ways of
dissolving a marriage, the determination of maintenance, child support and custody, and spousal and
parental duties.51
Polygamy as grounds for divorce
The new law allows the continued existence of polygamy, subject to a judge’s ﬁndings that there is
“an objective and exceptional justiﬁcation” in a particular case and that the husband will be able
to treat his ﬁrst and second wives and their children equally. However, a woman can make her
acceptance of a marriage oﬀer contingent upon her potential husband’s pledge that he will not take
any other wives. When a husband decides to marry a second wife, the ﬁrst wife has the option to ask
for a divorce for any harm suﬀered.52
MARRIAGE RIGHTS

CONCLUSION
In order to meet their international commitments, governments should ensure that they are not
perpetuating discrimination and inequality in the family realm. Laws governing the formation of
marriage, rights within marriage, and the dissolution of marriage must treat both women and men
equally and fairly. Marriages should be entered into only with the free consent of both intending
spouses, and legislation should prohibit the marriage of children who are below the age of 18.
Governments should protect women’s property and inheritance rights, and grant women and men
identical legal capacity in all civil matters. Laws governing marriage must protect the rights of people
de facto unions and same-sex partnerships. Religious or customary laws should not conﬂict with
guarantees of nondiscrimination within marriage and the family under national constitutions and
international law. Laws pertaining to the termination of marriage should protect women’s ability to
divorce and ensure that the laws regarding maintenance and custody treat women fairly and do not
penalize them for seeking divorce.
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