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This technical guide seeks to clearly and comprehensively lay out the laws and 
policies governing termination of pregnancy in Uganda so that discussions of the 
law and law reform are based on a common understanding of the existing legal 
and policy framework.

The laws and policies governing termination of pregnancy in Uganda are 
inconsistent, unclear, and often contradictory. The confusing content of these 
laws and policies is compounded by their limited interpretations by Ugandan 
courts and other government authorities, such as the statutory councils 
established to regulate the health care professions. As a result, women, health 
care providers, and regulators often lack comprehensive information about the 
content of the law and what it permits. 

Further, access to information that may help shed light on this legal and 
policy environment is extremely restricted. For example, it is difficult and 
time-consuming to obtain a copy of the Ministry of Health’s 2006 National 
Policy Guidelines and Service Standards for Sexual and Reproductive Health 
and Rights—the only government-issued document that clearly outlines the 
circumstances under which abortion may be provided in Uganda. Very few 
copies appear to be in circulation, and the Ministry of Health itself no longer has 
copies for distribution. As a result, few health care providers seem to know about 
or possess a copy of these guidelines, leaving them unfamiliar with the permitted 
grounds for providing safe and legal abortions listed in this government-issued 
policy document. 

The following key findings are based on an extensive review of relevant policies, 
guidelines, training manuals, curricula, and professional codes of conduct and 
ethics; an analysis of key laws, court cases, and legal texts; and interviews with 
lawyers, health care providers and administrators, advocates, and academics in 
Uganda. 

The single most critical finding of our research is that Uganda’s laws and policies 
are more expansive than most believe, and the current legal and policy framework 

offers ample opportunities for increasing access to safe abortion services. 

Introduction
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To ensure Uganda’s compliance with its international and regional 
human rights obligations and to reduce maternal death and 
disability from unsafe abortion in Uganda, we make the following 
recommendations to the Ugandan Government: 

•	 �Raise awareness among health care providers, women, and 
communities about the true content and scope of the law on 
termination of pregnancy in Uganda and ensure that existing 
exceptions are available in practice.

•	 �Ensure wide dissemination of, and training on, the 2006 
National Policy Guidelines and Service Standards for 
Sexual and Reproductive Health and Rights (National SRH 
Guidelines), particularly the section on termination of 
pregnancy.

•	 �Ensure that the relevant health care providers—including 
mid-level providers, as set forth in the 2006 National SRH 
Guidelines—are trained to provide safe abortion and post-
abortion care services and that health care facilities are 
appropriately equipped to provide these services. 

•	 �Remove its reservations to article 14 of the Protocol on the 
Rights of Women in Africa (Maputo Protocol) to the African 
Charter on Human and Peoples’ Rights and domesticate the 
Protocol.

Recommendations
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In summary: 
•	 Uganda has ratified international and regional treaties that affirm women’s 

human rights.
•	 International and regional human rights standards have established that 

access to safe and legal abortion and post-abortion care is essential to 
protecting women’s most fundamental human rights. 

•	 Although Uganda has made reservations to article 14(2)(c) of the Maputo 
Protocol, which concerns access to abortion, this has no effect on Uganda’s 
existing abortion law—nor does it prevent future changes to that law. 

Several regional treaties ratified by Uganda—the African Charter on Human and 
Peoples’ Rights (African Charter),1 the African Charter on the Rights and Welfare of the 
Child (African Charter on Children),2 and the African Charter’s Protocol on the Rights 
of Women in Africa (Maputo Protocol)3—provide important protections for the rights of 
women and girls in Uganda. 

Uganda has also confirmed its commitment to upholding international human rights 
standards by ratifying several major global treaties, including the International Covenant 
on Civil and Political Rights (ICCPR),4 the International Covenant on Economic, Social 
and Cultural Rights (ICESCR),5 the Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW),6 the Convention on the Rights of the Child 
(Children’s Rights Convention),7 and the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment (Convention against Torture).8 

The Government of Uganda is legally bound to respect, protect, and fulfil the rights 
contained in the international and regional conventions that it has signed or ratified. 
The Ugandan Government’s failure to ensure access to safe termination of pregnancy 
and post-abortion care, and the criminalization of abortion, are direct evidence of a 
failure to safeguard women’s rights to 

•	 life; 
•	 health; 
•	 liberty and security of person; 
•	 freedom from torture and cruel, inhuman, and degrading treatment; 
•	 equality and non-discrimination; 
•	 dignity; 
•	 information; 
•	 privacy and family; and
•	 redress and legal assistance. 

What �Are Uganda’s Obligations 
	u nder International 
	 and Regional Human Rights 
	L aws and Standards?
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A state that ratifies or accedes to an international convention “establishes on 
the international plane its consent to be bound by a treaty.”9 The Government 
of Uganda is therefore obligated under international law to protect the rights 
guaranteed by these instruments. While Uganda has not incorporated the 
vast majority of these treaties’ provisions into its national-level laws,10 under 
the Vienna Convention on the Law of Treaties, “[a] party may not invoke the 
provisions of its internal law as justification for its failure to perform a treaty.”11 

The Ugandan Constitution also makes clear the importance of “respect for 
international law and treaty obligations,”12 and treaties that have been ratified 
but not yet domesticated are still considered persuasive authorities by Ugandan 
courts. Decisions by the Ugandan Constitutional Court repeatedly refer to 
international human rights treaties to which Uganda is a party, stating that 
decisions of treaty-monitoring bodies are “very persuasive in our jurisdiction”;13 
that the Court “ought to interpret our law so as not to be in conflict with the 
international obligations that Uganda assumed when it acceded to [a human 
rights treaty]”;14 and that “where the words of the Constitution or other law are 
ambiguous or unclear or are capable of several meanings,” the Court may look 
to “international instruments to which this court has acceded and thus elected 
to be judged in the community of nations.”15 In so doing, the Court has found at 
least one traditional practice in violation of such treaties.16

The legally binding provisions of the major human rights conventions are 
complemented by politically binding international consensus documents that 
support a globally recognized reproductive rights framework. These include 
the outcome documents of international conferences such as the United 
Nations International Conference on Population and Development, the Fifth 
African Regional Conference on Women, and the United Nations Fourth World 
Conference on Women—all of which Uganda participated in.17 Moreover, 
Uganda has committed itself to attaining the United Nations Millennium 
Development Goals, which seek, among other things, to promote gender equality, 
reduce maternal mortality, and ensure universal access to education.18 

The Protocol on the Rights of Women in Africa (Maputo 
Protocol) to the African Charter on Human and Peoples’ 
Rights affirms reproductive choice and autonomy as 
a key human right. In addition, this groundbreaking 
Protocol represents the first time that an international 
human rights instrument has explicitly articulated a 
woman’s right to abortion in certain cases. 

Uganda ratified the Maputo Protocol in July 2010, with 
two reservations, both relating to article 14 on health and 
reproductive rights. The first reservation pertains to the 
right to control one’s fertility. The second one, concerning 
access to abortion services, reads as follows: 

Article 14(2)(c) interpreted in a way conferring an 

individual right to abortion or mandating State party 
to provide access thereto. The State is not bound by 
this clause unless permitted by domestic legislation 
expressly providing for abortion.

The Republic of Uganda makes this ratification on the 
understanding that the above clause [ ] of the present 
Protocol shall not apply to the Republic of Uganda.19

This reservation simply declares the government’s 
unwillingness to be bound by this particular clause in the 
Maputo Protocol. However, it has no effect on existing 
legislation, does not create new legislation, and does 
not preclude future development of legislation to 
increase access to safe and legal abortion in Uganda.

Uganda and the Maputo Protocol: Reservations to Article 14
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In summary: 
•	 Contrary to popular belief, article 22(2) of the Constitution does not 

prohibit abortion.
•	 The Constitution contains key provisions that support access to 

safe and legal abortion services and post-abortion care. It affirms 
the importance of respecting human dignity, protecting people from 
inhuman treatment, and according women full and equal dignity. 

Article 22(2)

Uganda is one of only four African countries that directly address termination 
of pregnancy in their constitutions.20 Article 22(2) of the Ugandan Constitution, 
concerning “protection of right to life,” states, “No person has the right to 
terminate the life of an unborn child except as may be authorised by law.”21 This 
provision does not preclude access to abortion. Instead, it merely stipulates that 
there is no right on the part of any person—whether the provider or the pregnant 
woman—to terminate “the life of an unborn child” in the absence of a law 
permitting them to do so. As discussed below, Uganda does in fact have such a 
law: section 224 of the Penal Code. 

“unborn child”

Significantly, article 22(2) of the Constitution refers not to termination generally 
but to the termination of the life of an “unborn child.” Neither the Constitution 
nor the Penal Code provides an explicit legal definition of this term, which is also 
used in two relevant provisions in the Penal Code: sections 212 and 224. 

However, looking to the overarching framework of the Penal Code, and 
considering the text of section 212, the meaning of article 22(2) becomes 
clearer. Criminal law in Uganda deliberately treats as separate and distinct the 
crimes against a foetus,22 a foetus about to be born,23 and a born child,24 and 
takes great care to define the precise moments at which a child is no longer 
considered a foetus and is instead considered either an “unborn child” or a born 
child and thus “a person capable of being killed.”25 

What �Does the Ugandan  
Constitution Say about 
Termination of Pregnancy?
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Section 212 of the Penal Code concerns the crime of “killing an unborn child”—
an act defined as occurring at the moment “when a woman is about to be 
delivered of a child.”26 The term “unborn child” could therefore be interpreted 
as referring solely to a foetus that is “about to be delivered.” As such, this 
constitutional provision arguably refers exclusively to a foetus that is about to be 
born. [See Penal Code Section.] 

In sum, the fact that the law so clearly distinguishes between the crime of 
killing an “unborn child” and an offence under section 141 or 142 of the Penal 
Code, relating to procuring an abortion or miscarriage,27 limits the scope of this 
constitutional provision to circumstances pertaining to the intentional death of an 
“unborn child.” 

“except as may be authorised by law”

With this phrase, article 22(2) of the Constitution provides for an express 
limitation on the prohibition on the termination of an “unborn child’s” life, leaving 
room for both statutory and common-law exceptions.28 Regarding the former, 
Uganda’s Interpretation Act of 1976 defines “written law” as “constitutional 
instruments, Acts, statutory instruments and any other legislative instruments 
having effect in Uganda.”29 An analysis of Uganda’s legislation reveals that one 
such authorizing law under article 22(2) of the Constitution is section 224 of the 
Penal Code, which absolves persons of criminal liability if they perform, in good 
faith, a surgical operation on an “unborn child” in order to preserve the pregnant 
woman’s life.30 [See Penal Code Section for additional analysis of this and other 
provisions.] 

Other Key Constitutional Provisions

A number of other provisions in the Ugandan Constitution support an expansive 
interpretation of legal access to abortion and post-abortion care. Although there 
is no explicit constitutional right to health, the state has an obligation to “ensure 
that . . . all Ugandans enjoy rights and opportunities and access to . . . health 
services.”31 The Constitution also provides that “[t]he State shall take all practical 
measures to ensure the provision of basic medical services to the population.”32 
These provisions make clear that the government has an obligation to train 
enough health care providers and provide the necessary equipment to offer 
abortion-related services. Restrictive abortion laws and the failure to provide 
quality termination of pregnancy and post-abortion care services violate the right 
to health.     

Although these obligations are found in the “National Objectives and Directive 
Principles of State Policy” section of the Constitution, and as such are not 
generally considered justiciable or enforceable,33 they still place meaningful 
obligations upon the government. The Constitution states clearly that the 
“objectives and principles shall guide all organs and agencies of the State, all 
citizens, organisations and other bodies and persons in applying or interpreting 
the Constitution or any other law and in taking and implementing any policy 
decisions for the establishment and promotion of a just, free and democratic 
society.”34 In this spirit, the Patients’ Charter is explicitly derived from the 
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medical-services provision in the national objectives.35 [See Regulating the 
Provision of Care Section.] 

In addition, a 2005 constitutional amendment gives these objectives and 
directives the potential for greater legal authority. Article 8A on national interest, 
which is located in the justiciable section of the Constitution, provides that 

(1)	 Uganda shall be governed based on principles of national interest 
and common good enshrined in the national objectives and directive 
principles of state policy. 

(2)	 Parliament shall make relevant laws for purposes of giving full effect 
to clause (1) of this article.36 

According to one Ugandan legal scholar, “article 8A’s location in the body of 
Constitution gives the imperative to give legal effect to the objectives.”37 Further, 
“an integrated reading of the Constitution . . . reads the objectives together with 
the provisions in the bill of rights.”38 According to this scholar, “Constitutional 
justification for this approach would be found in article 50 of the Constitution, 
which entitles any person who claims that a fundamental or other right or 
freedom guaranteed under this Constitution has been infringed or threatened to 
apply to a competent court for redress which may include compensation.”39 

In other words, the Constitution requires that Parliament give effect to the 
national objectives through legislation, and then mandates that violations of such 
rights or freedoms receive redress. As the scholar further notes: 

Indeed, evidence from the courts shows a willingness of Ugandan 
judges to use article 50 to promote economic and social rights and 
to broaden the scope of application of the Directive Principles. . . . 
[This] is indicative of the high potential and possibility in Uganda to 
give economic and social rights judicial enforcement in spite of their 
incomprehensive domestication.40 

There are also a number of relevant and clearly justiciable rights contained in the 
Constitution. For example, children’s right to medical treatment is also affirmed 
in the Constitution, which states that “[n]o child shall be deprived by any 
person of medical treatment, education or any other social or economic benefit 
by reason of religious or other beliefs.”41 This provision may be particularly 
important in the parental-consent context and could serve to support children’s 
right to access comprehensive abortion care, regardless of the parent’s personal 
religious beliefs concerning the procedure. Similarly, it may be useful in contexts 
where a child has been denied safe abortion services as a result of a provider’s 
personal objection to providing a service. All of these health-related provisions 
support increased access to safe abortion services in cases where the pregnancy 
poses a risk to the pregnant woman’s life or health, as well as increased access 
to post-abortion care. 

Article 22 of the Constitution, discussed in part above, provides protection for the 
right to life. Forcing women to resort to life-threatening, unsafe abortions, due to 
restrictive abortion laws or a lack of access to safe abortion services, is a violation 
of their right to life. Similarly, a failure to ensure the availability and accessibility 
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of quality post-abortion care—an emergency, life-saving service—violates 
women’s right to life. 

Article 24 of the Constitution concerns “[r]espect for human dignity and 
protection from inhuman treatment” and states that “[n]o person shall be 
subjected to any form of torture or cruel, inhuman or degrading treatment or 
punishment.”42 This provision could be used to argue that denying post-abortion 
care or safe and legal abortion services in circumstances where the pregnancy 
may be a threat to a woman’s life, physical health, or mental health—particularly 
in cases of rape, incest, or severe foetal anomaly—violates her right to be free 
from torture and cruel, inhuman, and degrading treatment.43 

Article 32(2) of Uganda’s amended Constitution explicitly prohibits “[l]aws, 
cultures, customs and traditions which are against the dignity, welfare or interest 
of women . . . or which undermine their status. . . .”44 This article offers strong 
legal support for arguments in favour of decriminalizing abortion in Uganda. As 
highlighted in the International and Regional Human Rights Law Section, laws 
criminalizing abortion violate women’s right to dignity. In addition, by forcing 
women to resort to unsafe abortion, which often leads to disability or death, these 
laws are undeniably detrimental to women’s welfare and interest. As such, the 
Penal Code provisions criminalizing abortion could be understood as prohibited 
by the Constitution under article 32(2).

The Constitution also contains a provision exclusively on the rights of women, 
which reads: 

Article 33. Rights of women. 

(1)	 Women shall be accorded full and equal dignity of the person with 
men.

(2)	 The State shall provide the facilities and opportunities necessary to 
enhance the welfare of women to enable them to realise their full 
potential and advancement.

(3)	 The State shall protect women and their rights, taking into account 
their unique status and natural maternal functions in society.

(4)	 Women shall have the right to equal treatment with men and that 
right shall include equal opportunities in political, economic and 
social activities. 

(5)	 Without prejudice to article 32 of this Constitution, women shall 
have the right to affirmative action for the purpose of redressing the 
imbalances created by history, tradition or custom.45

Article 33(2) requires the Ugandan Government to increase access to and 
the availability of reproductive and maternal health care services and clinics 
for women, which would include family planning services and comprehensive 
abortion care, “to enable [women] to realise their full potential and 
advancement.” Article 33(3) requires the government to ensure women’s access 
to safe abortion services under the law, as it obligates the state to make certain 
that women’s “natural maternal functions” and “unique status”—only women 
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can get pregnant and may need access to safe and legal abortion—do not render 
them vulnerable to violations of their rights, including their rights to life and 
health. 

The Constitution also protects the right to informational privacy. Article 27 
provides that “[n]o person shall be subjected to interference with the privacy of 
that person’s home, correspondence, communication or other property.”46 This 
provision constitutionally protects provider–patient confidentiality by prohibiting 
interference in the privacy of any communications between these parties, 
including those concerning abortion services. Such communications may pertain 
to the availability of services, where one may obtain the procedure, the types 
of abortion services available (surgical or medical), and instructions on how to 
safely procure a medication abortion.

Further, article 41 of the Constitution mandates that “[e]very citizen has a right of 
access to information in the possession of the State or any other organ or agency 
of the State except where the release of the information is likely to prejudice the 
security or sovereignty of the State or interfere with the right to the privacy of any 
other person.”47 This provision prohibits public access to personal information or 
documents, such as medical records that may concern abortion-related care, on 
the basis of an individual’s constitutional right to privacy.48

Finally, the Constitution states that “[t]he rights, duties, declarations and 
guarantees relating to the fundamental and other human rights and freedoms 
specifically mentioned in this Chapter shall not be regarded as excluding others 
not specifically mentioned.”49 This creates a space for the protection of additional 
human rights that are guaranteed in international and regional human rights 
treaties and which are not explicitly provided for in the Constitution of Uganda.
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In summary:
•	 The Penal Code provisions on termination of pregnancy are frequently 

misunderstood as a total prohibition on abortion. This is not the case.
•	 Sections 141–143 of the Penal Code criminalize only “unlawful” 

acts related to termination of pregnancy, indicating that there are 
circumstances where pregnancies can be lawfully terminated.

•	 A lawful termination of pregnancy includes one performed to preserve 
the woman’s life or her mental or physical health. 

•	 Section 224 creates a clear exception to criminalization in 
cases where a termination is necessary to preserve the woman’s 
life. Case law has further clarified that this life exception 
encompasses mental and physical health as well. [See Case 
Law Section.] 

•	 In addition, Uganda’s Penal Code provisions offer different protections 
for a foetus (sections 141–143), a foetus about to be born (section 
212), and a born child (section 197). Only a “born child” can be the 
victim of murder or manslaughter under the Penal Code, as only a “born 
child” is a “person” within the meaning of the law. 

Sections 141–143

The only direct references to the substantive “crime” of abortion in Ugandan 
legislation can be found in the Penal Code.50 Sections 141–143 criminalize 
attempting to procure, or knowingly supplying things to procure, an “unlawful” 
abortion or miscarriage. These sections refer to the criminal liability of the 
provider/procurer, the pregnant woman, and the supplier of drugs or equipment 
for abortion, respectively. 

141. Attempts to procure abortion. Any person who, with intent to 
procure the miscarriage of a woman whether she is or is not with child, 
unlawfully administers to her or causes her to take any poison or other 
noxious thing, or uses any force of any kind, or uses any other means, 
commits a felony and is liable to imprisonment for fourteen years. 

142. Procuring miscarriage. Any woman who, being with child, with 
intent to procure her own miscarriage, unlawfully administers to 
herself any poison or other noxious thing, or uses any force of any 
kind, or uses any other means, or permits any such things or means 
to be administered to or used on her, commits a felony and is liable to 
imprisonment for seven years.

The Ugandan Penal Code: 
When	Is Termination of  
Pregnancy Permitted?
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143. Supplying drugs, etc. to procure abortion. Any person who 
unlawfully supplies to or procures for any person any thing, knowing 
that it is intended to be unlawfully used to procure the miscarriage of 
a woman, whether she is or is not with child, commits a felony and is 
liable to imprisonment for three years.51

There are several points worth noting about sections 141–143. First, all three 
provisions use the word “unlawfully” to describe the offence—i.e., “unlawfully 
administers” or “unlawfully supplies.” As discussed in the Case Law Section, 
courts have understood the use of the word “unlawfully” to be intentional and to 
suggest that there are circumstances under which these acts may be deemed 
lawful.52 

Second, only section 142, which pertains to the pregnant woman, requires that 
the woman actually be pregnant in order to have committed an offence. Sections 
141 and 143 apply whether or not the woman is, in fact, pregnant—instead, 
the intent of the person to procure the miscarriage triggers criminal liability. As 
such, there is an extra burden of proof for the prosecution to show beyond a 
reasonable doubt that the woman was pregnant in cases where the woman is the 
accused. 

Finally, unlike article 22(2) of the Constitution and sections 212 and 224 of the 
Penal Code, sections 141–143 do not refer to the “unborn” but exclusively to 
unlawful “abortion” or “miscarriage.” The Penal Code does not define either 
“abortion” or “miscarriage,” and the terms do not appear to be defined in other 
Ugandan legislation.53 Because there is no reference to gestational age in these 
provisions, they appear to apply to all stages of pregnancy. 

Sections 197 and 212

These sections of the Ugandan Penal Code seek to clarify the distinction between 
the offence of unlawfully procuring a miscarriage/abortion and that of murder or 
manslaughter. These sections define the moment in foetal development when a 
foetus becomes an “unborn child” and then a legal “person” whose destruction 
carries quite different, and harsher, penalties than those associated with abortion 
or termination of pregnancy. 

197. When child deemed a person. A child becomes a person capable of 
being killed when it has completely proceeded in a living state from the 
body of its mother, whether it has breathed or not, and whether it has an 
independent circulation or not, and whether the naval string is severed 
or not.54 

212. Killing unborn child. Any person who, when a woman is about to be 
delivered of a child, prevents the child from being born alive by any act 
or omission of such a nature that if the child had been born alive and 
had then died, he or she would be deemed to have unlawfully killed the 
child, commits a felony and is liable to imprisonment for life.55

Sections 197 and 212 reflect the state’s decision to offer differing protections for 
a foetus, a foetus that is about to be born, and a born child. Section 197 makes 
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clear that the offence of murder or manslaughter becomes applicable only when 
the foetus is born alive and physically exists outside the pregnant woman’s body. 
In other words, the section distinguishes between a foetus in the womb and a 
newborn child, clarifying that a foetus yet to be born cannot be the victim of 
murder under the Penal Code.56 

As one Ugandan legal scholar has explained, Section 212 “provides for 
the conviction of a person who destroys a child in the process of birth, in 
circumstances where it could not be proved that the child had completely 
proceeded in a living state from its mother’s body, so as to be in law, capable 
of being killed.”57 It is important to recognize that the provision’s applicability is 
limited to a specific circumstance—i.e., “when a woman is about to be delivered 
of a child”58 or, put another way, when she is “in the process of birth.”59 The 
provision is meant to address the in-between stage where a child is “neither a 
fetus nor a born person.”60 Under this provision, a person is criminally liable for 
destroying a foetus once a woman is in labour—subject, of course, to the “good 
faith” exception codified in section 224 (see below).

This understanding of the provision is consistent with dicta in a key English 
criminal case from 1938, Rex v. Bourne, discussed in further detail in the Case 
Law Section. The case may help explain the rationale behind including this 
provision in the Penal Code, as section 212 was likely modelled after an English 
law from 1929 that was referenced in Bourne.61 The judge in Bourne explained 
that 

[t]here arose a case in which it was thought that provision had to be 
made: where an accoucheur, while a woman was being delivered of a 
full-term child—because the child was not wanted—killed it before it 
had an existence independent of its mother, and yet in circumstances 
that did not amount to the procurement of abortion, because the child 
was being delivered at full time in the ordinary course of nature.62 

The judge further explained that “Parliament thought right to provide for that 
case. Of course it is a case that would very rarely arise, and even much more 
rarely ever be known of.”63

Section 212 helps clarify the Ugandan Constitution’s provision that “[n]o person 
has the right to terminate the life of an unborn child except as may be authorised 
by law.”64 In light of the above analysis, the constitutional provision arguably 
refers only to the circumstances set out in section 212—namely, where a foetus 
is about to be born—as this is the only law in Uganda that suggests a possible 
legal definition of an “unborn child.” [See Constitution Section.] 

Section 224 

224. Surgical operation. A person is not criminally responsible for 
performing in good faith and with reasonable care and skill a surgical 
operation upon any person for his or her benefit, or upon an unborn 
child for the preservation of the mother’s life, if the performance of the 
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operation is reasonable, having regard to the patient’s state at the time, 
and to all the circumstances of the case.65

This critical provision is widely understood to permit termination of pregnancy to 
safeguard the life and health of the pregnant woman. It creates a lawful exception 
to criminalization and provides a defence in circumstances where a person, in 
good faith and with reasonable care and skill, performs a surgical abortion to 
preserve the pregnant woman’s life. In such circumstances, the person performing 
the procedure is not criminally liable. 

“A person is not criminally responsible . . .”

Section 224 stipulates that a “person” is not criminally responsible for 
performing a surgical operation where the operation is done “in good faith and 
with reasonable care and skill.” This echoes the “person” language in section 
142 and provides a potential defence to anyone, subject to the good-faith 
qualification. This provision could therefore serve as a defence for any qualified 
health care provider, including nurses, allied health professionals, medical 
practitioners, and obstetrician/gynaecologists. This section does not, however, 
provide a defence for either the woman herself (section 142) or the person 
supplying the drugs or instruments used to procure the abortion (section 143). 

“for performing in good faith”

The “good faith” requirement is critical to the determination of criminal guilt or 
innocence—to deny a person the defence under this section, the prosecution 
must prove beyond a reasonable doubt that the individual “had a criminal 
intention or did not act in good faith.”66 This is a subjective determination, 
and, as legal scholar Rebecca Cook has explained, “the possibility that 
different assessments of the same situation may be made does not impair the 
conscientious and therefore lawful status of a liberal interpretation.”67 In other 
words, there is no objective “right” answer; health care providers may reach 
different conclusions in the same case and still be acting in good faith. 

Courts have determined that certain evidence may be particularly persuasive in 
determining a health care provider’s good faith. Firstly, the decision to terminate 
the pregnancy must have been made on medical grounds. According to 
Professor Cook: 

[t]he requirement for a [health worker’s] good faith in making a medical 
assessment of a woman’s needs or qualification for abortion implies an 
obligation to apply proper professional criteria of health care and the 
absence of motivation based on ulterior or non-professional purposes. . 
. . [T]he decision must . . . be based on reasons of real danger to life or 
health, and not on financial and social factors as such. The underlying 
reasoning is that a physician’s opinion not formed upon the basis of his 
special skill and trained insight is not a medical opinion.68 

Evidence of good faith may include “the absence of financial motivation”69—for 
example, “restraint in fee-setting” and refusing to accept a “sizeable fee”70; 
“the ability to use adequate skill”; or “making an adequate examination of the 
woman’s medical history.”71 Conversely, evidence that the person did not act in 
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good faith may lie in the “secrecy (as opposed to privacy) of the operation, failure 
to enquire into the woman’s circumstances to establish legal indications, and 
charging of high fees,”72 as well as in “[p]ersonal involvement with the patient.”73 

“and with reasonable care and skill”

This clause makes explicit that the surgical operation must be performed with 
reasonable care and skill.74 Again, section 224 does not specify who might 
have such skills, instead referring to a “person” more generally. This leaves 
room for appropriately trained mid-level providers, such as nurses, midwives, 
and clinical officers, to provide the service, in addition to qualified medical 
practitioners.75 Guidance as to who may have the requisite skills, and what 
constitutes the requisite “reasonable care,” may come in the form of policies or 
guidelines issued by the Ministry of Health. [See Government Policies Section for 
more information on where, how, and by whom abortions may be performed in 
Uganda.] 

“a surgical operation upon any person for his or her benefit, or upon an 
unborn child for the preservation of the mother’s life”

Section 224 refers only to a “surgical operation,” which is not defined in the 
Penal Code. However, language in national health policies and interviews with 
Ugandan health care providers suggest that a surgical operation includes both 
dilation and curettage (D&C) and manual vacuum aspiration (MVA).

This provision refers to an “unborn child,” mirroring the language under article 
22(2) of the Constitution. Section 224 of the Penal Code can thus be understood 
as an explicit “authorizing law” under article 22(2), which states, “[n]o person 
has the right to terminate the life of an unborn child except as may be authorised 
by law.”76 As discussed above and in the Constitution Section, one could argue—
in light of section 212—that this provision refers specifically to operating on a 
foetus that is about to be born (i.e., “an unborn child”) in order to preserve the 
woman’s life. 

Defining “unborn child” in this way does not similarly limit the applicability of the 
life exception in section 224—this exception applies in any circumstance where 
a woman may need a termination of pregnancy. This was the judge’s holding in 
Rex v. Bourne, discussed in the Case Law Section. In essence, the judge read 
this broader exception “always to have been implicit in [the abortion provisions of 
the Penal Code], on the reasoning that if preservation of the mother’s life justifies 
sacrificing the child’s life at the moment of birth, it also justifies such sacrifice at 
any earlier stage in pregnancy.”77 

Section 224 does not describe what circumstances may constitute operating “for 
the preservation of the [woman’s] life.” In addition, our research has revealed 
no post-independence Ugandan Supreme Court, Court of Appeal/Constitutional 
Court, or High Court case law that authoritatively interprets this provision and 
clarifies the content of this exception. However, two pre-independence cases—
one from England and the other from the East African Court of Appeal—make 
clear that the life exception should be understood to encompass mental and 
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physical health grounds and pregnancies resulting from sexual violence. This 
understanding of the life exception also concurs with human rights standards on 
abortion. [See Case Law Section and International and Regional Human Rights 
Law Section.]

“if the performance of the operation is reasonable, having regard to the 
patient’s state at the time, and to all the circumstances of the case”

Finally, the provision also makes clear that in determining whether a surgically 
induced termination of pregnancy performed to preserve the woman’s life is 
reasonable under the law, the provider (and the magistrate or judge, in the 
event of a criminal case) should look to a range of factors and contextual 
information. First, the performance of the operation must be “reasonable,” 
indicating that it should be done under circumstances consistent with accepted 
contemporary medical practice and standards—or the “general opinion of 
competent practitioners.”78 Further, the “patient’s state at the time, and . . . all 
the circumstances of the case” must be evaluated, creating space for a more 
expansive (or “reasonable”) judicial interpretation of “preserving the pregnant 
woman’s life” than simply the prevention of imminent death. 
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In summary: 
•	 There is no post-independence Ugandan case law interpreting 

the Ugandan Penal Code provisions on abortion. However, pre-
independence case law, which continues to have legal authority in 
Uganda, can be used to interpret Uganda’s abortion law.

•	 In Uganda, termination of pregnancy is permitted to preserve the life 
and health of the pregnant woman. Health is defined to include both 
physical and mental health. This understanding was elucidated in the 
widely recognized English case Rex v. Bourne (1938), a case that has 
been repeatedly affirmed throughout the Commonwealth, including by 
the East African Court of Appeal in Mehar Singh Bansel v. R (1959).

•	 The Ugandan Government has repeatedly acknowledged that the law 
on termination of pregnancy contains a life and mental and physical 
health exception. This was the position of the permanent secretary 
at the Ministry of Health in response to a survey distributed by the 
Commonwealth Secretariat in 1976;79 the solicitor general in a 
2002 legal memo to the director general of health services at the 
Ministry of Health;80 and the Ministry of Health in at least three policy 
guidelines and training curricula that it issued between 2001 and 
2007, permitting abortion in cases of sexual violence on mental health 
grounds.81

There is little applicable Ugandan case law to provide clear, interpretative 
guidance concerning the circumstances in which abortion may be legally 
provided and procured. No Constitutional Court case interprets Uganda’s 
constitutional provision on termination or elucidates how this provision interacts 
with pre-existing provisions in Uganda’s Penal Code; similarly, there are no 
Ugandan court cases interpreting the Penal Code’s abortion provisions. 

An interview with the Chief Magistrate in Kampala revealed that the magistrate’s 
courts have ruled on very few cases relating to abortion.82 The few cases that 
have been tried do not appear to elaborate on the meaning or content of the law. 
For example, the judgment in the sole abortion case tried by the current Chief 
Magistrate in Kampala, Uganda v. Dr. S. Nawabul Hassan and Sebakaki Kenneth 
(2008), did not analyse or interpret the Penal Code’s abortion provisions. Instead, 
it was a straightforward application of section 141 to the actions of the accused 
in that case.83 

However, pre-independence jurisprudence, which continues to have legal 
authority in contemporary Uganda,84 can be used to interpret Uganda’s abortion 
law. 

What	Abortion Case Law 
	I s Relevant to Uganda?
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Rex v. Bourne 85

Rex v. Bourne was the first case to address the grounds upon which an abortion 
could be legally provided in England.86 This case, decided in 1938, has had a 
profound and lasting impact on the legal regimes of former British colonies and 
Commonwealth countries. Most colonies, Uganda included, had—and continue 
to have—an abortion provision nearly identical to the one at issue in Rex v. 
Bourne in their penal codes and, under common-law principles, can look to 
British case law as an authoritative interpretation of that law.87

Rex v. Bourne, heard in the Central Criminal Court, was brought against a 
doctor who had performed an abortion on a young girl who had been raped.88 
The question at hand was whether the doctor had “unlawfully” procured the 
girl’s abortion. In his summing-up to the jury, the judge reasoned that the use 
of the word “unlawfully” in the provisions criminalizing abortion in the English 
Offences against the Person Act was intentional and suggested that there were 
circumstances under which abortion could be “lawfully” procured. For guidance, 
he then looked to the United Kingdom’s 1929 Infant Life (Preservation) Act, 
which provides an exception to the crime of child destruction for acts “done 
in good faith for the purpose only of preserving the life of the mother.”89 He 
concluded that this life exception had “always . . . been implicit in [the procuring 
abortion provision] of the 1861 Act.”90 In essence, the judge understood the 
abortion law to permit a person to “lawfully” procure a miscarriage if done 
“in good faith for the purpose only of preserving the life of the mother.”91 
Significantly, sections 141 and 142 of the Ugandan Penal Code, which 
criminalize “unlawful” abortion and miscarriage, are based on these provisions in 
the 1861 Act,92 while section 224 (Uganda’s “good faith” exception) of the Penal 
Code is likely modelled after the United Kingdom’s 1929 legislation.93 As such, 
by analogy, sections 141 and 142 can also be understood to import a lawful life 
exception to criminalization in Uganda.

The judge further asserted that the jury “should take a reasonable view of” the 
phrase “preserving the life of the mother.”94 A reasonable view, according to 
the judge, does not mean “for the purpose of saving the mother from instant 
death”95—in such a case, the doctor is “not only entitled, but it is his duty to 
perform the operation with a view to saving her life.”96 Rather, “if the doctor is of 
opinion, on reasonable grounds and with adequate knowledge, that the probable 
consequence of the continuance of the pregnancy will be to make the woman a 
physical or mental wreck,” then this constitutes acting in preservation of the life 
of the woman and is lawful.97 

The ruling in Bourne effectively created a mental and physical health exception to 
the criminalization of abortion—and clearly provided for access to legal abortion 
in cases of rape. Unlike the surgical operation provision under section 224 of 
the Ugandan Penal Code, the Bourne decision does not refer to the termination 
method—it simply sets forth a general legal framework, permitting termination of 
pregnancy to preserve the pregnant woman’s life or health. Critically, the ruling 
therefore widens the defence beyond surgical abortion to include medication 
abortion. Finally, although Bourne concerns a doctor—the only type of provider 
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considered capable of safely offering these services when the case was decided 
in the 1930s—modern technology and professional competencies permit mid-
level providers to offer certain abortion services as well.98 This decision is broadly 
applicable to all health care providers who are appropriately trained and capable 
of offering termination-of-pregnancy services. 

The judge’s reasoning in Bourne emphasized the girl’s age and the “fact that she 
had been raped with great violence.”99 At the time of the rape and subsequent 
abortion, the girl was under the age of fifteen. The judge noted that “[i]t is no 
doubt very undesirable that a young girl should be delivered of a child.”100 As 
support for this proposition, the judge relied on Parliament’s legislative intent and 
medical testimony given at trial. He pointed to legislation prohibiting girls under 
sixteen from marrying as evidence of Parliament’s “view that a girl under the age 
of sixteen ought not to marry and have a child,” and pointed to medical evidence 
concerning girls’ physical immaturity prior to the age of eighteen as confirmation 
that “it must be injurious to a girl that she should go through the state of 
pregnancy and finally of labour when she is of tender years.”101 

Article 31(1) of the Ugandan Constitution states that only men and women 
eighteen years and above “have the right to marry and to found a family.”102 
Given this provision and the constitutional drafters’ presumed legislative intent, 
combined with the continuing fact of girls’ physical immaturity prior to the age 
of eighteen, it may be possible to argue for an exception to the criminalization of 
abortion for minors who become pregnant. 

The judge also gave much weight to the fact that the girl was raped, stating 
that “a girl who for nine months has to carry in her body the reminder of the 
dreadful scene and then go through the pangs of childbirth must suffer great 
mental anguish.”103 This language offers clear legal support for a rape exception, 
stemming from health grounds, in Uganda. 

Although Bourne was decided only by a court of first instance, not considered 
on appeal, and ultimately decided by a jury, there are compelling arguments 
for its significance for all common-law countries. Professor Cook has written 
persuasively on this issue: 

The strength of a case authority depends not simply upon its origin in 
the hierarchy of the courts . . . but upon the respect subsequent courts 
and legal literature accord to it. A case not binding as precedent, for 
instance because of its origin in another individual jurisdiction, may 
guide and persuade by accumulated authority.

The language used by Macnaghten, J. in directing the Bourne jury 
has received the highest approval. It occupies a distinguished place in 
legal literature not simply on abortion, but on the general legal concept 
and defence of necessity. To cast doubt on the authority of the Bourne 
decision is not just to favour a different opinion on the legal propriety 
of abortion, but to question the foundations of modern common law 
thought on recognition of the necessity concept. . . . Apart from the high 
status of the decision in British law, it has received wide citation and 
approval in courts of other Commonwealth countries.104



Expanding upon and Affirming Bourne: Additional Jurisprudence

In the two decades following Rex v. Bourne, two cases heard at the Central 
Criminal Court in England further affirmed, and arguably expanded upon, 
the judge’s summing-up in that case. The first case was Rex v. Bergman and 
Ferguson (1948), which concerned two doctors indicted for “conspiring together 
unlawfully to procure miscarriage.”105 In his summing-up of this case, Justice 
Morris read directly from Bourne: 

If the doctor is of opinion, on reasonable grounds, and with adequate 
knowledge, that the probable consequence of the continuance of 
pregnancy would indeed make the woman a physical or mental wreck, 
juries are quite entitled to take the view that the doctor who in those 
circumstances and in that honest belief operates is operating for the 
purpose of preserving the life of the mother.106 

Justice Morris then stated, “I fully adopt those words and invite you to bear them 
very much in mind.”107 

The second case, Reg. v. Newton and Stungo (1958), concerned the specific 
issue of mental health grounds for abortion. In this case, in which a woman had 
died from an abortion performed by a doctor on mental health grounds, the 
doctor was charged with “unlawfully using an instrument with intent to procure 
[a] miscarriage,” along with manslaughter and manslaughter on the grounds of 
negligence.108 In his summing-up, Justice Ashworth stated, “The law on the use 
of an instrument for such a purpose was this—that it was unlawful unless the 
use was made in good faith for the purpose of preserving the life or health of the 
woman.”109 He then explained: 

Health meant not only physical but mental health as well. There might 
be cases of a woman going to a doctor in a state of great emotional 
upset, distraught, and verging on the fringe of insanity. If in such a case 
a doctor said, ‘If I let this go on and I let her proceed to deliver she will 
be a mental wreck, if not dead,’ and he then relieved the woman of her 
pregnancy, he committed no crime.110 

Bourne has also been affirmed in other jurisdictions.111 In 1959, the East African 
Court of Appeal, which had jurisdiction over the territory of Uganda, affirmed 
the Bourne decision in Mehar Singh Bansel v. R, an abortion case on appeal 
from the Supreme Court of Kenya. In that case, the Supreme Court of Kenya 
defined an “illegal operation” as one “which is intended to terminate pregnancy 
for some reason other than what can, perhaps be best called a good medical 
reason,” which the Court interpreted to be “the genuine belief that the operation 
is necessary for the purpose of saving the patient’s life or preventing severe 
prejudice to her health.”112 The East African Court of Appeal affirmed the Kenyan 
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Supreme Court’s conclusion.113 

Post-Independence: Uganda Embraces the Bourne Decision

In 1976, the Commonwealth Secretariat distributed a questionnaire to 36 
member states and over 60 commonwealth jurisdictions to collect information 
about their abortion laws.114 The Permanent Secretary in the Ugandan Ministry 
of Health responded to the survey on behalf of Uganda. His statement on the 
country’s abortion law reflects the reasoning in Bourne: “I have to inform you 
that in this country abortion is acceptable for health and medical reasons and it 
is done only to save the life of the mother when it is threatened by the continuing 
pregnancy.”115 In addition, in the attached questionnaire, the Permanent 
Secretary clearly marked life, physical health, and mental health as distinct legal 
grounds for abortion in Uganda.116 

The applicability of Bourne in Uganda was further affirmed by the Solicitor 
General in a 2002 memo written for the Director General of Health Services 
in the Ministry of Health. In the memo, the Solicitor General stated that Rex 
v. Bourne “introduced the common law health exception to the law against 
abortion” and explained that “[i]n Uganda abortions for health reasons are 
carried out on the basis of the English Common Law.”117 Our interviews with 
Ugandan lawyers confirmed the continuing applicability of and adherence to 
British case law in Uganda.118 This deference applies to both new and old case 
law from the United Kingdom.119 

The consistent understanding of health as encompassing both mental and physical 
health—as set forth in Rex v. Bourne, Rex v. Bergman and Ferguson, Reg. v. Newton and 
Stungo, and Mehar Singh Bansel v. R, as well as by the Ugandan Ministry of Health and 
the solicitor general—is significant and warrants emphasis. This understanding is in line 
with the World Health Organization’s definition of health as “a state of complete physical, 
mental and social well-being and not merely the absence of disease or infirmity.”120

Health Is Consistently Understood  
to Include Both Mental and Physical Health
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In summary:
•	 No law, policy, regulation, or professional code of conduct in Uganda 

requires a health care provider to consult with one or more providers 
before performing a termination of pregnancy. Nor is this a legal 
requirement under common law.121 

•	 There is no spousal consent requirement in any code of conduct for 
health professionals requiring that a woman obtain her husband’s 
consent before receiving reproductive health services, including a 
termination of pregnancy. 

•	 The various codes of conduct and the Ugandan Patients’ Charter offer 
certain fundamental protections for all patients, including women 
requiring abortion and post-abortion care services. 

The Ugandan Government regulates the general provision of health care 
by health professionals in two primary ways. Each category of health care 
professional in Uganda is regulated by its own statutorily created body. At the 
same time, all health care workers can be held professionally accountable under 
the Ministry of Health’s Patients’ Charter, which outlines patients’ rights and 
health workers’ duties in the provision of quality health care. These regulatory 
frameworks are relevant in the context of abortion and post-abortion care service 
provision, as women seeking such services are often subject to serious abuses in 
health care facilities. 

Termination of pregnancy, particularly in settings where it is criminalized, is 
often highly stigmatized, and women requiring termination of pregnancy or 
post-abortion care often face discrimination when attempting to access these 
services. These women may be subjected to physical and verbal abuse by health 
care providers, denied access to pain medications, or required to pay bribes 
to obtain care. Some providers may intentionally delay the provision of care to 
these women or refuse to provide referrals due to personal beliefs and biases 
concerning the procedure. Other providers, afraid of being seen as complicit 
in the procuring of an unlawful abortion, may deny women emergency post-
abortion care and may even report them to the police, in violation of patient 
confidentiality.122 As such, protections for patients’ rights are critical to ensuring 
that women obtain quality abortion services, and that they receive such services 
free from discrimination. 

	 Regulating the Provision of Care in Uganda:

What	Do Professional Codes of Conduct 
	 and the Patients’ Charter Say 
	 about Termination of Pregnancy? 
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Professional Councils and Codes of Conduct for Health Care Professionals

Medical practitioners, allied health professionals, nurses and midwives, and 
pharmacists are each governed by their respective statutory scheme and code 
of conduct.123 Each statutory scheme provides for a council that supervises, 
regulates, and disciplines the health care professionals within its jurisdiction. 
The councils are legally responsible for ethical oversight and for producing, 
disseminating, and enforcing a professional code of conduct. This code offers 
guidance to providers on their scope of practice, permitted behaviour, and 
expected professional conduct. Providers who violate this code of conduct are 
subject to professional sanction. 

Despite popular belief that professional codes of conduct and ethics in Uganda 
proscribe or limit the provision of abortion services, our research revealed 
otherwise. None of the official codes of conduct for specific cadres of health care 
professionals makes explicit reference to abortion or termination of pregnancy.124 

Not one code mentions the general provision of abortion as constituting unlawful 
activity or professional misconduct, nor does any code discuss who can provide 
abortion services and under what circumstances. 

Finally, the codes of conduct do not require that providers consult with other 
health care professionals before performing a lawful termination of pregnancy.125

Contrary to popular belief, none of Uganda’s laws or policies requires that a provider 
consult with one or more providers before terminating a pregnancy. The origins of this 
misconception may be traced to English doctors’ practice of consultation in cases of 
abortion in the early twentieth century. This practice was likely subsequently integrated 
into Ugandan medical practice and mistakenly understood as a requirement. 

However, even in England, prior to the passage of the United Kingdom’s 1967 Abortion 
Act, this was not a legal requirement but rather a practice recommended as prudent 
within the medical profession. According to a leading legal scholar, “there [wa]s nothing 
in English . . . law to require a second opinion”126; the “procedural restriction” of 
consultation simply “did not exist for the common law defence.”127 It was only in 1967 
that the United Kingdom chose to codify this consultation requirement, at which time it 
became law in the United Kingdom.128 There is no similar law in Uganda. 

Nevertheless, our research indicated that there is a widespread belief among health 
care professionals—nurses, clinical officers, and obstetrician/gynaecologists alike—
that there is a consultation or witness “requirement” for performing a legal abortion. 
Professionals differed in their opinions regarding the number of providers who need to be 
consulted and whether those consulted must be physicians, obstetrician/gynaecologists, 
or psychiatrists; however, the notion that such a legal consultation requirement existed 
was pervasive. 

There Is No Consultation  
Requirement under Ugandan Law
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How Else Do the Codes of Conduct Protect Women Seeking  
Abortion-Related Services?

Although the various health care professionals’ codes of conduct and ethics 
do not explicitly mention abortion, they do contain key provisions relevant to 
abortion and post-abortion services. For example, the codes for medical and 
dental practitioners, allied health professionals, and nurses and midwives all do 
the following:

Sources of authority suggested for these requirements included the 1975 edition of the 
code of conduct for medical practitioners,129 the Penal Code,130 and even the original 
Ugandan Constitution.131 However, as previously mentioned, the requirement that 
a health care provider must consult with one or two other health care providers, 
physicians or specialists before providing an abortion cannot be found in the 
Constitution, any codes of conduct, or any laws or policies.132 Given that this 
requirement is not codified in Uganda’s laws and policies, it cannot be understood as 
binding on health care professionals in the country.133 

Most contemporary legal and policy experts—including in the United Kingdom—agree 
that consultation requirements are inappropriate. For example, as stated by the United 
Kingdom’s House of Commons Science and Technology Committee in its 2007 report 
Scientific Developments Relating to the Abortion Act 1967: 

We were not presented with any good evidence that, at least in the first 
trimester, the requirement for two doctors’ signatures serves to safeguard 
women or doctors in any meaningful way, or serves any other useful purpose. We 
are concerned that the requirement for two signatures may be causing delays 
in access to abortion services. If a goal of public policy is to encourage early 
as opposed to later abortion, we believe there is a strong case for removing the 
requirement for two doctors’ signatures. We would like to see the requirement 
for two doctors’ signatures removed.134

Delays in accessing abortion services due to consultation requirements are further 
compounded in resource-poor settings. Countries with limited resources often face 
serious shortages of physicians and other health care providers—obtaining the 
opinions of one or more additional health care providers before receiving an abortion 
may be impossible for many women, especially those living in rural areas with limited 
access to health care services and providers. Recognizing this reality, the Committee of 
Experts charged with drafting the 2010 Kenyan Constitution’s provision on termination 
of pregnancy declined both to include a consultation requirement and to limit service 
provision to physicians alone.135 

In addition to delaying women’s access to safe abortion services, a consultation 
requirement also implies that abortion is a suspect procedure that demands extra 
scrutiny. Approval requirements run the risk of stigmatizing the practice and 
discouraging practitioners from providing abortions. This could result in a shortage of 
providers and a decline in the quality of services. As such, consultation requirements are 
understood as a procedural barrier and incompatible with governments’ duties to respect 
the human rights of women.136 
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The Patients’ Charter

In December 2009, the Ministry of Health published the Patients’ Charter. The 
Charter invokes objective XX of the Constitution of Uganda, which provides 
that the state “shall take all practical measures to ensure the provision of basic 
medical services to the population,”143 and frames the Charter as part of an effort 
to “progressively realiz[e] the right to Health.”144 The introduction states that “[t]
his charter provides a basis for a legal and regulatory framework in health that 
contributes to improved capacity for quality health care.”145 The Charter thus 
arguably has—and is intended to have—some degree of legal force, given that 
its authority appears to be derived from the Constitution and the document itself 
states that the rights contained therein “shall come into force three months from 
the date of publication.”146 

The Charter addresses patients’ rights and responsibilities, as well as the 
responsibilities of health workers, defined to include all health professionals 
and administrative and support staff employed in the health service.147 Under 
the Charter, patients have the right to medical care, which includes the right 
to “impartial access to treatment in accordance with regulations, conditions 

•	 emphasize the importance of respect for patients’ human rights;137

•	 prohibit discrimination in the management of patients;138 
•	 mandate that the provider respect the patient’s confidentiality and 

privacy; 
•	 require that the provider obtain the patient’s informed consent for 

treatment;139 and 
•	 obligate the provider to always provide emergency treatment to a 

patient.140 

Similarly, pharmacists are required to ensure confidentiality and to place the 
welfare of their patient first, above all else.141 These provisions demonstrate that 
health care professionals with the requisite skills are obligated, at a minimum, 
to offer quality termination of pregnancy services to safeguard a woman’s life or 
health and to provide prompt and respectful post-abortion care services. 

•	 behaving rudely or disrespectfully towards patients; 
•	 disclosing patient information without the patient’s permission; 
•	 failing to refer a patient where indicated; and 
•	 acting negligently towards the patient.142

These provisions may be useful for women seeking redress for abuses experienced in the 
health care setting in the context of abortion-related services. 

The codes for all four categories of health 
professionals discussed above include the 
following examples of professional misconduct:
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and arrangements obtaining at any given time in the government health care 
system.”148 Given that the National Policy Guidelines and Service Standards for 
Sexual and Reproductive Health and Rights are government-issued regulations 
pertaining to reproductive health service delivery, this article guarantees patients 
“impartial access” to comprehensive abortion care on the grounds outlined in 
the guidelines. [See Government Policies Section.]

The right to medical care also encompasses the right “to receive emergency 
medical care unconditionally in any health facility without having to pay any 
deposits of fees prior to medical care.”149 This provision is particularly important 
given that patients, even those in emergency situations, such as women seeking 
post-abortion care, are sometimes turned away from health care facilities 
if they cannot pay for the care. Although all care is supposed to be free in 
Uganda’s public health sector,150 user fees and fees for medical supplies, tests, 
registration, and medication are frequently levied.151 For example, according 
to one obstetrician/gynaecologist at Mulago Hospital, his department does not 
charge patients for services, but it does charge patients for lab work, drugs, and 
scans.152 Moreover, patients may be forced to pay bribes to obtain care153—
including to be put on theatre lists when a surgical operation is required.154 
Consequently, patients, including women suffering post-abortion complications, 
may be turned away from hospitals if they are unable to pay the charges155 
or detained in health care facilities for inability to pay their medical bills after 
receiving care.156 A provision unconditionally guaranteeing access to emergency 
services is an important protection for women seeking emergency post-abortion 
care or abortion services.

The Charter also mandates that medical facilities refer, “to the best of their 
facility,” any patients they cannot treat to another location where the patients can 
receive “appropriate medical care.”157 This obligation to refer instils a duty upon 
the medical facility itself; the duty to refer enshrined in the professional codes of 
conduct applies solely to the applicable health care professional. Similarly, the 
Charter prohibits discrimination against patients by both the health facility and 
the health provider on grounds of disease, sex, age, and social status, among 
others.158 

The Charter further guarantees the right to proper medical care, which entitles 
the patient to “appropriate health care with regard to both its professionalism 
and quality assurance based on clinical need.”159 This offers patients protections 
against abusive practices by health care professionals—a not uncommon 
occurrence in the context of abortion-related services—and makes clear that 
patients have a right to quality care. This may offer patients an avenue for 
redress against facilities that do not staff providers trained in abortion and 
post-abortion care or that do not adequately train their providers to offer these 
services. Bolstering such claims is the Charter’s related “right to safety and 
security,” which applies “to the extent that the practices . . . of the health facility 
do no harm.”160
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Informed consent is also strongly protected under the Charter. Patients have 

the right to be given adequate and accurate information about the 
nature of [their] illness, diagnostic procedures, the proposed treatment 
for [them] to make a decision that affects any one of these elements. 
The information shall be communicated to the patient at the earliest 
possible stage in a manner that he/she is expected to understand in 
order to make a free informed, and independent choice.161 

Arguably, for this choice to be informed, the patient must be comprehensively 
counselled on the options available to her, which would include termination of 
pregnancy for those patients who qualify under Uganda’s laws and policies. 

The Charter also affirms patients’ “right to privacy in the course of consultation 
and treatment” and their right to confidentiality regarding the disclosure of 
medical information and information pertaining to treatment.162 Such information 
may be disclosed only with the patient’s informed consent or in certain 
enumerated circumstances.163 

Finally, the Charter provides for a right to redress for violations of the rights 
contained therein.164 Any health worker found to have violated these rights may 
face disciplinary sanction from “Health Unit Management committees, Health 
Professional Councils, Medical Boards, and Courts of law.”165 
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In summary:
•	 The Ugandan Government has affirmed the importance of access to safe 

termination of pregnancy services and has issued guidelines specifying 
who can obtain such services. The 2006 National Policy Guidelines 
and Service Standards for Sexual and Reproductive Health and Rights 
provide for access to these services for women living with HIV/AIDS 
and in cases of severe maternal illness; severe foetal abnormalities; 
cervical cancer; and rape, incest, and defilement.166 

•	 Under these guidelines, mid-level providers can offer termination of 
pregnancy and post-abortion care services.167

•	 No law, policy, or regulation in Uganda requires a woman to obtain 
her husband’s consent before receiving reproductive health services, 
including a termination of pregnancy.168 

The Ministry of Health has published two key abortion-related policy documents 
that shed light on how the abortion law is understood and interpreted by 
the Government of Uganda: (1) national guidelines pertaining to sexual and 
reproductive health and (2) a national standardized curriculum for providers on 
sexual and gender-based violence. Although these documents do not have the 
force of law, they do have evidentiary value and could be persuasive evidence in 
a court of law of the government’s understanding of the abortion law. 

National Policy Guidelines and Service Standards  
for Sexual and Reproductive Health and Rights 

The most significant and primary government policy that comprehensively 
addresses abortion service provision in Uganda is the Ministry of Health’s 2006 
National Policy Guidelines and Service Standards for Sexual and Reproductive 
Health and Rights169 [hereinafter National SRH Guidelines]. The Ministry of 
Health issued these guidelines “to provide explicit direction and focus, as well 
as to streamline the training and provision of reproductive health services.”170 
The introduction explains that the guidelines “spell out the general rules and 
regulations governing reproductive health services” and “identifies those eligible 
for . . . services [and] who will provide what services.”171 

What	Do Ugandan Government
	 Policies Say about Termination 
	 of Pregnancy?
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The guidelines serve multiple purposes. They are meant to be used by service 
managers and providers to “identify types of services to be provided at each level 
and how to organize them to meet the established standards” and by trainers at 
all levels to set appropriate training targets and priorities.172 The Reproductive 
Health Division of the Ministry of Health, in collaboration with the Human 
Resource Division and training institutes, is responsible for “ensur[ing] that 
adequate numbers of health workers are appropriately qualified and skilled to 
provide a full range of health services.”173 Finally, the guidelines specify that they 
“shall be used to monitor and evaluate service availability, accessibility, quality 
and utilisation.”174 Specifically, the Ministry of Health and other stakeholders 
are charged with monitoring implementation of this policy and were tasked with 
providing annual progress reports between 2006 and 2011.175 There is thus a 
clear framework for holding the Ministry of Health accountable to the service 
standards and policy guidelines outlined in this document. 

The National SRH Guidelines provide a robust and comprehensive definition of 
reproductive health and rights. Under the guidelines, “[r]eproductive health is a 
state of complete physical, mental, emotional and social well-being in all matters 
related to the reproductive system, its functions and processes.”176 It implies “the 
capability to reproduce and the freedom to decide if, when and how often to do 
so.”177 Reproductive rights encompass “human rights that are already recognized 
in international human rights documents and national laws.”178 They include 

the right of all couples and individuals to decide freely and responsibly 
the number, spacing and timing of their children; the right to information 
regarding sexual and reproductive health; the right to attain the highest 
standard of sexual and reproductive health; [and] the [r]ight to make 
decisions concerning reproduction [. . .] free of discrimination, coercion 
and violence.179

Abortion and post-abortion care are discussed under the umbrella of 
“comprehensive abortion care services.” According to the policy guidelines, this 
type of service “is health care provided to a woman or a couple seeking advice 
and services either for terminating a pregnancy or managing complications 
arising from an abortion.”180 The guidelines then directly address the 
circumstances under which safe abortion services should be made available, 
providing clear guidance on how to interpret the abortion law’s life exception: 

People who can get services for termination of pregnancy: 

•	 severe maternal illnesses threatening the health of a pregnant woman 
e.g. severe cardiac disease, renal disease, severe pre-eclampsia and 
eclampsia;

•	 severe foetal abnormalities which are not compatible with extra-
uterine life e.g. molar pregnancy, anencephaly;

•	 cancer cervix;
•	 HIV-positive women requesting for termination;
•	 Rape, incest and defilement.181 

It is unclear whether this is meant to be a list of illustrative examples or an 
exhaustive list of grounds upon which a woman may obtain a termination of 
pregnancy. 
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The policy guidelines further outline the level of facility in which terminations 
may be performed182 and what cadre of health worker can perform them.183 
A medically induced abortion can be performed in a general hospital, referral 
hospital, or a Health Centre IV (HC IV) facility by a midwife, nurse, clinical 
officer, medical officer, or gynaecologist/surgeon; a surgically induced abortion 
can be performed only in a general or referral hospital and must be done by 
a gynaecologist/surgeon.184 According to one gynaecologist who helped draft 
the guidelines, “gynaecologist/surgeon” means simply a gynaecologist who has 
training in surgery—something all qualified gynaecologists in Uganda have as 
part of their studies.185 Medically induced refers to an abortion induced with 
the use of drugs, such as misoprostol; surgically induced indicates an abortion 
performed through the use of an MVA or D&C procedure, or any type of surgical 
intervention. 

The guidelines define post-abortion care as 

health care given to a woman who has had an abortion of any cause. 
The care, to be provided on a 24-hour basis, is to be an integral part 
of SRH services. The services are to be provided in all health facilities 
equipped to handle the service. These facilities should observe the 
patients’ rights.186 

Although the guidelines state that any appropriately equipped facility can offer 
post-abortion care, they also delineate that evacuation for incomplete abortion 
can be done in a Health Centre II–III (HC II–III) facility, HC IV facility, general 
hospital, or referral hospital.187 Further, midwives, nurses, clinical officers, 
medical officers, and gynaecologists may all offer evacuation for incomplete 
abortion and post-abortion family planning services.188 

The priority groups for post-abortion care under the guidelines are 
“adolescents[,] women with repeated abortions who need contraception[, and] 
women with repeated abortions who desire to have babies.”189 The guidelines 
also address consent for post-abortion care services, explaining that “[w]ritten 
or appropriate consent should be obtained from the patient or legal guardian 
for: evacuation for incomplete abortion; examination under general anaesthesia; 
[and] any surgical interventions. For a patient whose physical condition does not 
enable her to give a written consent, the procedure should be performed to save 
life.”190 

Finally, the guidelines address sexual and gender-based violence service 
standards. Specifically, they permit midwives, nurses, clinical officers, medical 
officers, and gynaecologists/surgeons to offer termination of pregnancy services 
in cases where the pregnancy results from rape, incest, or defilement.191 In 
this context, the guidelines do not distinguish between medically induced and 
surgically induced abortions, permitting these same health care providers to 
offer surgical interventions.192 An argument could therefore be made that these 
health workers may offer both medical and surgical abortion services in the 
sexual violence context. Under the sexual and gender-based violence section of 
the guidelines, termination of pregnancy may be offered in general and referral 
hospitals, and surgical interventions may be offered in HC II–III and IV facilities 
and in general and referral hospitals.193 
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Management of Sexual and Gender Based Violence Survivors 

In addition to the National SRH Guidelines’ provision for termination of 
pregnancy on grounds of rape, incest, and defilement,196 the Ministry of 
Health’s 2007 handbook Management of Sexual and Gender Based Violence 
Survivors [hereinafter SGBV Handbook] reinforces the availability of abortion 
services for survivors of sexual violence in Uganda. The SGBV Handbook is a 
national, standardized curriculum designed for use in pre-service and in-service 
training for nurses, midwives, clinical officers, medical officers, and other health 
professional trainees in the management of survivors of sexual and gender-based 
violence.197 

The SGBV Handbook discusses “the relationship between human rights and 
medical care of survivors.”198 The handbook identifies rape as a human rights 
violation and emphasizes the importance of providers respecting the human 
rights of people who have been raped, including their rights to health, dignity, 
non-discrimination, self-determination, information, privacy, and confidentiality.199 
Specifically, the handbook affirms that rape survivors “have a right to receive 
good quality health services, including reproductive health care, management of 
the physical and psychological consequences of the abuse, including prevention 
and management of pregnancy.”200 

Further, “[d]ecisions about receiving health care and treatment (e.g. emergency 
contraception and pregnancy termination, if the law allows) are personal ones 
that can only be made by the survivor[] herself. In this context, it is essential 
that the survivor receives appropriate information to allow her to make informed 
choices.”201 This right to information includes the right to complete and 
accurate information: “For example, if a woman is pregnant as a result of rape, 
the health provider should discuss with her all the options legally available 
to her (e.g. keeping the child, adoption). The full range of choices must be 
presented regardless of the individual beliefs of the health provider, so that the 
survivor is able to make an informed choice.”202 Finally, the confidentiality of a 
survivor’s health information is strongly protected: “All medical and health status 
information related to survivors should be kept confidential and private, including 
from members of their family.”203

Very few health care providers and regulators seem to have heard of, or ever seen a 
copy of, the National SRH Guidelines. Access to these guidelines is extremely limited—
the Reproductive Health Division at the Ministry of Health did not have a single copy 
available for distribution as of late 2010, and obtaining a hard copy of the guidelines for 
our research required a sustained and persistent effort. As a result, and understandably, 
many providers cannot identify all the permitted grounds for termination of pregnancy 
listed in the guidelines. 

The Guidelines in Practice: 
“Most People Don’t Know about the Policy”194
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The SGBV Handbook then outlines the protocols to be followed for survivors 
of rape. If the survivor is a woman, and she presents within 72 hours of the 
incident, the focus is on pregnancy prevention.204 The provider should offer 
emergency contraception, which the handbook makes clear “is a personal 
choice that can only be made by the woman herself. Women should be offered 
objective counseling on this method so as to reach an informed decision.”205 
Where the survivor is a child, the handbook recommends discussing emergency 
contraception “with her and her parent or guardian, who can help her to 
understand and take the regimen as required.”206 However, no explicit mention is 
made of parental or guardian consent requirements. 

If the survivor presents more than 72 hours after the incident, emergency 
contraception and/or an intra-uterine device may still be used to prevent 
pregnancy.207 However, if she is pregnant as a result of the rape, she should 
be counselled “on the possibilities available to her.”208 The SGBV Handbook 
emphasizes that pregnancy is a common concern for rape survivors and that 
“[e]motional support and clear information are needed to ensure that they 
understand the choices available to them if they become pregnant.”209 The 
handbook also states that “[a]ll the options available, e.g. keeping the child, 
adoption and, where legal, abortion, should be discussed with the woman, 
regardless of the individual beliefs of the counsellors, medical staff or other 
persons involved, in order to enable her to make an informed decisi[on].”210 
Depending upon whether post-exposure prophylaxis has been prescribed, the 
protocol notes, follow-up visits for the survivor may be scheduled at one week, 
two weeks, six weeks, and three months; and at each visit, the provider should 
assess the survivor’s pregnancy status and provide counselling consistent with 
that described above.211 

In this Ministry of Health handbook/curriculum, termination of pregnancy is clearly 
considered an option for survivors of rape. The SGBV Handbook specifies that 
termination of pregnancy services may be provided by a midwife, nurse, clinical 
officer, medical officer, or gynaecologist/surgeon.212 The guidelines do not 
distinguish between medically induced and surgically induced abortions. They 
also permit these same health care providers to offer surgical interventions.213 
An argument could therefore be made that these health workers may offer both 
medical and surgical termination of pregnancy services in the sexual violence 
context. The chart in the SGBV Handbook outlining who may provide services 
is identical to the sexual and gender-based violence chart in the National SRH 
Guidelines discussed above.214 

As with the situation of the National SRH Guidelines, our interviews with health 
care professionals suggested that provisions on termination of pregnancy in the 
SGBV Handbook are not well known to providers in Uganda. 
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