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BENIN ‘WOMEN OF THE WORLD:

Statistics

GENERAL

Population

m The total population of Benin is approximately 5.7 million.!
B The average annual population growth rate between 1995 and 2000 was estimated to be 2.8%.2

m Women comprise 51% of the total population.?

m In 1995, 31% of the population lived in urban areas.*

Territory

m Benin covers an area of 114,763 square kilometers.>

Economy

m In 1997, the estimated per capita gross national product (GINP) was U.S.$380.0

m The average annual growth rate of the gross domestic product (GDP) between 1990 and 1997 was 4.5%.7
m Approximately 18% of the population have access to primary health care.®

m Between 1990 and 1993, approximately 3% of the national budget was allocated to the health sector. This figure increased to 5.9%
in 1996.

Employment

m In 1997, women comprised 48% of the workforce, compared to 47% in 1980.10

m The distribution of women in the different sectors of the economy was as follows: 64% in agriculture, 31% in services, and 4% in

industry.!!

B In 1992, the unemployment rate for women was 0.7%, compared to 2.2% for men.'2
WOMEN’S STATUS

m In 1997, the average life expectancy for women was 57.2 years, compared to 524 years for men.!3
m The adult illiteracy rate was 74% for women and 51% for men.*

m Fifty percent of married women between the ages of 15 and 49 live in polygamous unions, compared with 33% of men between
20 and 64.5

B The average age at first marriage for women aged 45 to 49 was 179 years, compared with 18.8 years for women aged 20 to 24.16
FEMALE MINORS AND ADOLESCENTS
m Approximately 48% of the population is under 15 years of age.”

m In 1995, primary school enrollment for school-aged girls was 44%, compared to 88% for boys. In secondary schools, it was 7% for
girls and 17% for boys.!8

m In 1996, the fertility rate of adolescents aged 15 to 19 was estimated at 123 per 1,000.1

m Adolescents between the ages of 10 and 20 account for 12% of the total fertility rate.20

m The prevalence of female circumcision/female genital mutilation is between 30% and 50%.2!
MATERNAL HEALTH

m The average total fertility rate (TFR) is estimated at 6.3 children per woman.?2 The TFR is estimated at 7 in rural areas, and at
5.2 in urban areas.?3

® Maternal mortality is estimated at over 498 per 100000 live births.2*
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m Infant mortality is estimated at 84 per 1,000 live births.2

m Approximately 38% of births are assisted by trained birth attendants.26

B [n 1996, the average age at first birth for women between the ages of 25 and 49 was estimated at 196 years.?

CONTRACEPTION AND ABORTION

m Contraceptive prevalence for all methods combined (traditional and modern) is estimated at 16.8% and at 34% for modern meth-

ods.28

m Of those using modern methods, 1% used the birth control pill, 1% used condoms, 04% used intrauterine devices, 06% used

injectables, and 0.3% were sterilized.?

® Among students 794% of pregnancies result in abortions. Abortion-related deaths account for 23% of recorded deaths. Hospi-

tals in Cotonou have registered deaths in 17 out of every 1,000 abortions performed.3°

HIV/AIDS AND OTHER STIS

B [n 1997, the number of HIV-positive adults was estimated at 52,000, or 206% of the adult population.3!

®m Among HIV-positive adults, the number of HIV-positive women was estimated at 26000.32

m Since the beginning of the epidemic, 16000 confirmed cases of AIDS have been recorded.?
m In 1997, there were an estimated 2,400 HIV-positive children and 11,000 orphans due to AIDS.3*

B In 1996, 20,944 sexually transmissible infections were reported, compared to 17670 reported cases in 1995, and 23017

reported cases in 1994.3
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_ iIntroduction
Benin, a former French colony known as the Republic
of Dahomey until 1975, was part of the Fédération d’ Afrique Occi-
dentale Frangaise from 1904 to 1958.1 Dahomey was proclaimed
a republic on December 4, 1958. It gained independence from
French colonial rule on August 1, 1960.2 When elections were

Hubert Maga of

the Parti Dahoméen de L'Unité became the country’s first

held that same vyear, Mr

president.3

From 1960 to 1972, the country was subject to numerous
military coups, and four difterent constitutions were adopted.*
In 1972, the military led by Lieutenant Colonel Mathieu
Kerekou seized power; in 1974, President Kerekou declared
Dahomey a Marxist-Leninist state,> and a year later the Parti de
la Révolution Populaire du Bénin (PRPB) became the sole
legitimate party.® Until 1990, Kerekou ruled the country,
renamed the People’s Republic of Benin,” as a socialist military
dictatorship.

In 1977, a draft constitution based on Marxist-Leninist prin-
ciples was adopted.® This instrument decreed the creation of a
Revolutionary National Assembly, and paved the way for the
1979 elections, which were won by the PRPB.? Kerekou, the
sole candidate, was elected president unanimously in 1980,10
and was reelected in July 1984.1

In 1989, the PRPB renounced Marxism-Leninism and
convened a national reconciliation conference during which a
constitutional reform committee was created.!2 In March 1990,
the People’s Republic of Benin became simply the Republic of
Benin, and the 1977 Constitution was replaced by a new con-
stitution that allows for multiple political parties.® In the first
free presidential elections in March 1991, then Prime Minister
Nicephore Soglo was elected president.# The second free elec-
tions, held in 1996, saw Mathieu Kerekou defeat Soglo by a
narrow margin and become president for a five-year term;
presidential elections will next be held in March of 2001.16
There are more than 80 officially recognized political parties.”

The total population of Benin is estimated at 57 million, s
with women accounting for 51%.1 Approximately 35% of the
population practice indigenous beliefs, 354% is Christian, and
20% 1s Muslim.20 There are 42 ethnic groups in Benin, the
largest being the Fon (42%), Adja (15.6%), Yoruba (12.1%), Bari-
ba, Peulh (6.1%), Yao-Lolopa (3.8%), and Dendi (2.8%).2! While
the official language of Benin is French, the most common
languages in the South are Fon and Yoruba. There are six major
languages in the North.22

The Republic of Benin is composed of six departments.
Each department is divided into sub-prefectures. There are 77

sub-prefectures and 566 communes, which are comprised of

villages and neighborhoods.23 Pursuant to the Constitution,
these jurisdictions are governed by councils elected in accor-
dance with the law.2* Despite this modern political infrastruc-
ture, there has been a recent resurgence of traditional chiefs

whose power does not derive from the law.

i Setting the Stage:

The _I@ﬁal and

To understand the various laws and policies affecting women's
reproductive rights in Benin, it is necessary to examine the
country’s legal and political systems. Without this background,
it is difficult to determine the manner in which laws and poli-
cies are enacted, interpreted, modified, and challenged. The
passage and enforcement of laws often involve specific formal
procedures. Policy enactments, however, are not subject to such

processes.

A.THE STRUCTURE OF GOVERNMENT

The Constitution of the Republic of Benin (the Constitution)
was adopted by national referendum on December 2, 1990.% It
declares Benin a sovereign republic “indivisible, secular, and
democratic”20 and establishes three branches of government:
executive, legislative, and judicial.

1. Executive Branch

Executive power lies with the President of the Republic (the
President), who is elected by popular vote for a five-year term,
and may serve a maximum of two terms.?’ As Head of State,
the President embodies the concept of national unity
by preserving Benin’ sovereignty and territorial integrity, and
by ensuring respect for the Constitution and international
agreements.28

The President, in consultation with the National Assembly,
appoints the members of the cabinet.2? He presides over the
Council of Ministers, which directs national policy’ The civ-
il service and armed forces are under the command of the Pres-
ident, who is responsible for national defense.® Among the
President’s other enumerated prerogatives are the power to par-
don, and to accredit ambassadors.32 The President, concurrent-
ly with members of the National Assembly, has the power to
initiate consideration of laws by the National Assembly.?3 The
President also has the authority to issue executive orders in
areas not under the jurisdiction of the National Assembly.3* It
the National Assembly authorizes him, by law, the President
may also issue an order concerning a matter normally within
the jurisdiction of the legislature but issued by the executive
branch.? In addition, the President may initiate a referendum

on any question relating to “the promotion and protection of
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human rights, subregional integration, and the organization of

public authorities.”30

2. Legislative Branch

The national legislature is a unicameral parliament called
the National Assembly? whose members are known as
deputies. Elected every four years by direct universal suffrage,
they are free from limits on their tenure in office.® The
National Assembly’s powers include the power to legislate, to
authorize declaration of war, and to determine an annual bud-
get.? The National Assembly has jurisdiction to legislate on
most matters, including civil rights, criminal law, and
education.*® Most laws may be passed by simple majority.#!
Passage of organic laws must meet additional procedural
requirements, including approval by the Constitutional
Court.®

The President must promulgate laws that are approved by
the National Assembly within 15 days of receiving them® (in
case of declared emergency, this period shrinks to five days*4).
Before the 15 days have elapsed, the President may request that
the National Assembly reconsider a law and cast another vote.
If a simple majority passes the law, and the President still refus-
es to promulgate it, the National Assembly may submit the
proposed law to the Constitutional Court, which may declare
it enforceable if it is consistent with the Constitution.®

3. Judicial Branch

Benin’s judicial branch of government is highly specialized
and interacts with the other branches at several different points
of entry. In order to clarify the key roles of various institutions,
we will consider, in order: the Constitutional Court, the
Supreme Court, the High Court of Justice, the courts of first
instance, and finally, certain quasi-judicial bodies of national
importance.

The Constitutional Court is the highest authority in mat-
ters relating to the Constitution. As such, its mandate is to
review the constitutionality of laws, to guarantee fundamental
human rights and public liberties, and to monitor the func-
tioning of institutions and the activity of public authorities.*0
The duties of the Constitutional Court include ruling on the
constitutionality of laws prior to their promulgation, and
reviewing the procedural rules of the National Assembly and
other governmental bodies such as the High Authority of
Audiovisual and Communication and the Economic and
Social Council # The Constitutional Court can be called into
special service to resolve jurisdictional conflicts between pub-
lic institutions,* or to monitor elections.*” Proposed laws may
be challenged in Constitutional Court by the President or by
any member of the National Assembly.> Citizens, too, may
challenge the constitutionality of laws either directly or during

the court proceeding in which a given law is being enforced

against them.5!

The Constitutional Court is composed of seven members,
four of whom are appointed by the National Assembly, and
three by the President. Members are appointed for five-year
terms, and may serve a maximum of two terms,> but cannot
be removed while in office. Furthermore, they cannot be pros-
ecuted or arrested without the approval of the President of the
Constitutional Court and the President of the Supreme
Court—except in cases of flagrant offense;> in such cases, the
President of the Constitutional Court and the President of the
Supreme Court must be notified within 48 hours.

The Supreme Court is the highest court of law in admin-
istrative and judicial matters, and in the management of the
state’s accounts.>* It also has jurisdiction over disputes arising
during local elections.? Its decisions are not subject to appeal.5
Moreover, the government may consult with the Supreme
Court on all administrative and jurisdictional matters,” and
request it to draft legislation and regulations to be considered
by the National Assembly.58

The High Court of Justice is competent to judge the Pres-
ident and other members of the executive branch if they are
accused of high treason or infractions committed in the exer-
cise of official duties.” It is composed of members of the Con-
stitutional Court other than its president, of six deputies elected
by the National Assembly, and the President of the Supreme
Court.0

The Court of Appeal is located in Cotonou and constitutes
the second level of jurisdiction. It hears appeals from the courts
of first instance. It is composed of a president, legal advisers,
public prosecutors, court clerks, and assistant district attorneys.
The Court of Appeal has four chambers: the Assize Court, the
Correctional Chamber, the Civil and Commercial Chamber,
and the Traditional Chamber.®!

There are courts of first instance in each of the six judicial
districts. They include the Traditional Peoples’ Chamber,
which can hand down executory judgements in family and
personal property matters, and the Traditional Chamber for
Property Matters, which can hand down executory judge-
ments in real estate matters.2 While customary law courts
were abolished in 1964, lay tribunals still exist to fulfill many of
their functions.®

The Constitution also provides for the establishment of
bodies whose job is to regulate and control: the Economic and
Social Council and the High Authority of Audiovisual and
Communication. The Economic and Social Council is
charged with advising both the legislative and executive
branches. Bills on economic or social matters must be
submitted to the Economic and Social Council for review.** In

addition, the President may consult it on any matter of eco-
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nomic, social, cultural, scientific or technical nature.% The
Economic and Social Council may, on its own initiative, make
recommendations to the National Assembly and the govern-
ment on economic reform in the national interest.®® The High
Authority of Audiovisual and Communication is charged with
guaranteeing the freedom and protection of the press and oth-
er means of mass communication. It monitors compliance
with professional codes of ethics in areas of information as well
as equitable access to official sources of information and com-

munication.68

B.SOURCES OF LAW

Laws that affect the legal status of women in Benin—includ-
ing their reproductive rights— derive from a variety of
sources, both international and domestic.

1. International Sources of Law

Several international human rights treaties recognize and
promote specific reproductive rights. Because they are legally
binding on governments, these international instruments
impose specific obligations to protect and advance these rights.
All international treaties or agreements lawfully ratified by
Benin override domestic laws.®

In addition to the African Charter on Human and Peoples’
Rights, Benin is a party to, inter alia: the International Covenant
on Civil and Political Rights; the International Covenant on
Economic, Social, and Cultural Rights; the Convention on the
Elimination of All Forms of Discrimination Against Women;
and the Convention on the Rights of the Child.”

2. Domestic Sources of Law

Benins legal system is based on both French civil law and
local customary law. The rights and duties of the individual are
prescribed in Articles 7 through 40 of the Constitution.”! In
particular, the Constitution guarantees each individual “the
right to life, liberty, security, and integrity of his person.””2 It
ensures “equality before the law to all, without regard to origin,
race, sex, religion, political opinion or social position.” 73 It fur-
ther specifies that “[m]en and women are equal under the law.
The State shall protect the family and particularly the mother
and child.”7 It guarantees the right to education for children,
the right to work, and the right to a clean environment.” In
addition to the rights enumerated in the Constitution, the
African Charter on Human and Peoples’ Rights has been
explicitly incorporated into the Constitution.”

The legal system inherited from the French, particularly
that regarding private law, remains largely in place;7’
the French Civil Code, the Code of Civil Procedure, the Com-
mercial Code, and the Penal Code are essentially still in effect.
The Code of Criminal Procedure was enacted in 19677 The
Coutumier du Dahomey of 1931, drafted by the French before

World War II, is said to reflect the country’s principal customs.
It should not be surprising, then, that though the rules of the
Coutumier do not have the same weight as the articles of the

codes,” there are still many instances in which they apply.

m. Examining
Reproductive

In Benin, issues of reproductive health and rights are addressed
in the context of the country’ health and population policies.
Thus, an understanding of reproductive rights in Benin must
be based on an examination of the documents that set forth

these policies.

A.HEALTH LAWS AND POLICIES

1. Objectives of the Health Policy
Benin's Constitution explicitly incorporates rights articulated
in the African Charter on Human and Peoples’ Rights,8
which urges governments to “take the necessary measures to
protect the health of their population and to guarantee medical
assistance in the event of illness.”8! This mandate, by necessity
couched in somewhat abstract terms, took on a more practical
form when, on October 26, 1972, Benin adopted a Health Pol-
icy aimed at providing adequate medical care to the entire
population.®2 Its primary health care objectives involved giving
priority to “preventive medicine over curative medicine” as
well as combining “modern medicine with traditional medi-
cine.”83

In December 1996, the National Economic Conference for-
mulated  health  policy  objectives  for  1997-2001,
including:84

m Significantly improving national health care coverage

(from 50% to more than 80%);

m Encouraging traditional medicine, while at the same

time regulating its practice;

B Promoting traditional pharmacopoeia;

m Implementing a social security or private health insur-

ance system to cover family health care;

m Giving priority to both preventive medicine and

hygiene;

B Preventing self~-medication and illegal drug sales.

Reproductive health objectives for the same period (1997-
2001) include the following:8

B Increasing the contraceptive prevalence rate from 2%

to 10%;

m Treating 100% of high-risk pregnancies screened at
maternal health centers;

B Increasing the rate of assisted childbirth from 54% to
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80%;

m Increasing the use of postnatal services from 27% to
50%;

B Treating cases of infertility among married couples in
referral centers and hospitals;

m Offering reproductive health services to men;

m Increasing the rate of medical examinations for
healthy children from birth to 11 months from 40% to
70%, and for children from one to three years from 5%
to 15%.

In April 1999 Benin adopted a Family Health Policy tai-
lored to the country’s needs and responsive to key recommen-
dations by the International Conference on Population and
Development (ICPD).8¢ The policy’s primary objectives are: to
promote responsible sexual behavior on the part of at least 50%
of adolescents and youth; to provide reproductive health ser-
vices for men; to reduce the maternal mortality rate from 498
per 100000 live births in 1996 to 200 per 100000 live births by
2016; and to reduce the infant mortality rate for the same peri-
od from 166.5 per 1,000 live births to 90 per 1,000 live births.87

Additional objectives with a 2016 deadline include: increas-
ing prenatal consultations from 67% to 90%; raising the assist-
ed childbirth rate from 50% to 80%; ettectively treating 80% of
high-risk pregnancies and births; increasing the rate of postna-
tal consultations from 32.3% to 60%; encouraging 50% of
mothers to adopt breastfeeding alone for their babies’
first four months; reducing early pregnancies from 26% to 15%;
encouraging 50% of adolescents and young adults to use repro-
ductive health and family planning services; increasing the
prevalence rate for modern contraception from 3% to 40%.88

The Family Health Policy is aimed at four beneficiary
groups: women, children, youth, and men. Specific objectives
for these groups center on the following components: family
planning; STIs/HIV/AIDS; harmful traditional practices;
infertility; nutrition; and immunization and prevention of
infectious diseases. In addition, several related goals are to be
implemented through programs involving advocacy, informa-
tion, education and communication (IEC), administration,
training, and research.® These objectives encompass areas such
as improving hygiene; protecting the environment; furthering
literacy among out-of-school youth and adults; supporting
school enrollment for children, particularly girls; enhancing
school and university health care; and fostering awareness of
population issues.

In May 1994, Benin passed a law outlining the role of the
Ministry of Health,” giving it the mandate to implement the
governments overall health policy, organize health-related

activities, and coordinate and monitor the execution of those

activities.”! The law also set out the responsibilities of special-
ized directorates within the Ministry of Health that enforce
health care regulations and programs—specifically those relat-
ed to prevention and treatment of disease—as well as those
that promote education, environmental protection, distribu-
tion of pharmaceutical products, and provision of reproductive
health and family planning services.”2 Since 1994 these direc-
torates have worked with regional offices to promote national
health care policy at the local level.”

On April 9, 1996, the government passed Decree 96-128
creating the Ministry of Health, Social Welfare and the Status
of Women. In 1998, this Ministry was divided into two parts—
the Ministry of Public Health, and the Ministry of Social Wel-
fare and the Status of Women. Since its inception, this
Ministry’s goal has been to improve family health,%* and to
promote community participation in its own development.%
The Ministry’s primary objectives, based on the National Pol-
icy for the Development of the Health Sector (1989) and on the
recommendation of the Round Table of January 1995, are the
following;: to provide basic health care to the entire population;
to integrate health-related activities into the existing primary
health care system; and to comply with Benin’s structural
adjustment program while taking the necessary steps to mini-
mize its negative impact.”® The strategies required to imple-
ment these goals include:%7

B Increasing the availability of primary health care cov-

erage;

m [nstituting structural reform and improvements in

program management at all levels;

B Mobilizing additional resources;

B Implementing a cost recovery plan and allocating

resources more efficiently;

m Rationalizing the investment budget and the borrow-

ing policy;

B Increasing the availability of essential drugs;

m Ensuring that the government allocates at least 6% of

the national budget to the Ministry of Health, Social
Welfare and the Status of Women.

2. Infrastructure of Health Services

Benins Ministry of Health manages and regulates health
care”® by developing national programs and establishing qual-
ity-of-care criteria that effectively implement governmental
health policy.”? The Regional Directorate of Health, Social
Welfare and the Status of Women is responsible for integrating
ministry activities at the regional level. It carries out this task
through both the execution of general health policy and the
management of individual health services and facilities. 00

Finally, the Family Health Directorate supervises family plan-
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ning activities, health care for pregnant women, and educa-
tional programs on maternal and child nutrition. !

Despite such a well-organized institutional framework,
Benins health care system is not always responsive to the coun-
try’s population distribution or density.!2 The delivery of
health services follows a cumbersome from-the-top-down
hierarchy: policy is established and resources mobilized at the
national level; monitoring and follow-up take place at the
regional level; and implementation is carried out at local and
community levels.1 To broaden grassroots accessibility to
quality health care, the existing service delivery model must be
reorganized.!4 There are currently 24 health centers in the 77
urban subregions and districts, and 178 community health
complexes in the 517 rural districts in the country.’> The aim
is to divide the delivery system into 36 “health zones,” some of
which correspond to the boundaries of the subregions while
others combine several into a single large zone.1%¢ A health
zone will represent the grouping of multiple regional agencies
around one hospital; 107 its objectives will be set at the local lev-
el while taking the ministry’s overall goals into account.!08

Decentralizing the health care delivery system in this way
should facilitate coordination between the system’s various
components (e.g. the Management Committee, the Zone
Bureau, health facilities, and supervisory teams) in both the
health zone and the Regional Directorate—and preserve the
autonomy of each, particularly in the management of human
and financial resources.!®”

Until 1995, the public sector had one National Hospital, four
regional hospital centers, 84 subregional and urban health cen-
ters, 339 rural health centers, 15 freestanding maternal health
centers, 46 freestanding clinics, one psychiatric center, two
tuberculosis centers, 12 leprosariums, 29 school infirmaries,
and 352 village health centers."0 In 1995, the number of med-
ical and paramedical personnel in the public sector was as fol-
lows: 315 physicians, 16 dentists, 15 pharmacists, 12 health
inspectors, 1139 nurses, 440 midwives, and 241 laboratory tech-
nicians. !

The private health sector comprises numerous facilities as
well: 226 health care and obstetrical offices; 54 humanitarian
health centers; 24 clinics; four polyclinics; 166 medical offices;
nine dental offices; 133 pharmacies and 249 pharmaceutical
storage facilities.!”2 In 1996, the private sector health care work-
force consisted of 417 physicians, eight pharmacists, 223 mid-
wives, 73 laboratory technicians, 1268 nurse’s aids, 83 social
workers and 462 other personnel such as traditional practition-

ers and healers.!3

3. Cost of Health Services

Funding for health care comes from three main sources—

the government, foreign aid, and user fees.!!* The national bud-
get allocates 59% to the health sector>—a level of spending
that does not allow the Ministry of Health to meet its respon-
sibilities. Within the framework of the prevailing Structural
Adjustment Program (SAP) III, Benin is committed to increase
the percentage of government spending on health to 8% of its
budget by the end of the program.® With such a low degree
of government funding, the vital role of foreign assistance in
financing most programs becomes apparent.

User fees for services vary according to the category to
which a patient belongs. Thus, indigents, civil servants, private
sector employees, and foreigners are charged different fees for
similar services.!7 Due to the climate of economic and finan-
cial austerity that has prevailed in Benin since the 1980s, in
1988, the government expanded the system of community
financing and cost recovery for all categories of public health
facilities. The income generated from such financing serves
both to replenish drug supplies and to contribute to the oper-
ation of health care facilities. Community financing now rep-
resents 7% of the health sector’ total resources. 18

Although public health care services are government-sub-
sidized, they are not necessarily free of charge. The exceptions
to this policy are prenatal and postnatal health services, routine
vaccinations, and the treatment of certain communicable dis-
eases. In addition, health care for indigents is generally free.
Health care fees for civil servants and their spouses and children
are set according to the provisions of the General Statute on
Permanent Government Employees. Health care for private
sector employees is paid for by both employers and the
employees themselves, based on individual employment con-
tracts. Finally, foreigners must pay the cost of all health services
they receive.

Available health services include: consultations, laboratory
tests, minor surgery, major surgery (including gynecological
and obstetric interventions, cesarean sections, hysterectomies,
and sterilizations), prescription drugs (especially generic drugs),
and hospitalization. Patients are allowed to choose between
public facilities or private ones where costs are higher, but often
so 1is the quality of service. Due to the public sector’s domi-
nance, the private sector has not played a major role in the
nation’s health care system, and consequently is not well inte-
grated into the system. Recently there has been a push to pro-
mote the private sector’s role by both regulating and managing
it, and by providing incentives in order to expand its coverage
to a larger sector of the population.!” The private sector can be
divided into four subsectors:120

m The for-profit private sector;

® The informal private sector (carrying out parallel, and
sometimes unlawful, health care activities);
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m The non-profit sector (which funds 25% of the
nation’s health care costs and 60% of hospital care, espe-
cially in the northern part of the country); and

B The “Cooperative Health Clinics” project, which is
part of Benin’s broader development policy, and which
seeks to offset the negative effects of the structural
adjustment program.

4. Regulation of Health Care Providers

To practice their profession in Benin, physicians, pharma-
cists, dentists and midwives must register with a professional
order (nurses are required to maintain membership in an asso-
ciation). Professional orders serve several functions that help
preserve the autonomy of their respective professions.'?! First,
they ensure that their members abide by the principles of
morality, integrity and dedication that are essential for the prac-
tice of medicine, dentistry, pharmacy and midwifery. Second,
they monitor member compliance with the professional duties
as specified in the Code of Ethics (see below). And of course
these professional orders have an overall mission in common—
protecting patients’ health and well-being.

The Code of Ethics, established by decree in 1973, presents
the general obligations of all health care providers (including
penal-system provisions).'?2 In that same year orders were
passed that specified codes of professional conduct for physi-
cians, pharmacists, dentists and midwives: Order No. 73-38
created the National Orders of Doctors, Dentists and Mid-
wives; Order No. 73-30 created the National Order of Phar-
macists. (Nurses belong to an association which was created by
legislation on July 1, 1901) In addition, the national council of
each association has established its own Code of Ethics for its
respective profession.

The basic requirements for practicing medicine, pharmacy,
dentistry or midwifery are threefold: Beninese citizenship;
possession of a State Diploma, or its equivalent, in one’s
chosen field; and registration with the appropriate national
association.!23 Health care professionals who have not fulfilled
the requirements for joining their national orders are subject to
a fine of 25000 (US.$3980) to 100000 CFA francs
(US.$15919), determined by and paid to the national order in
question. The same penalty applies to any person who practices
his or her profession under a pseudonym, or who does not
meet the sanctioned criteria of practice.12*

Physicians, pharmacists, dentists and midwives may not give
advice on premises where pharmaceutical devices or products
are sold; nor may they receive compensation or kickbacks of
any sort on drugs or medical devices prescribed or sold.%

Although dentists and midwives may prescribe any drugs
necessary to practice their professions, the Ministry of Public

Health determines the types of medical examinations and

technologies they may use.'26 Midwives are authorized to give
vaccinations and boosters only upon the advice of a physician,
and any treatments they carry out must be prescribed by a
physician.127

Anyone found practicing medicine, pharmacy or dentistry
unlawfully is subject to a fine of 50000 (US.$7959) to 500000
CFA francs (US.$79594). For repeat oftenses, the fine is
increased to between 100,000 (US.$15919) and 1000000 CFA
francs (US.$1,591.88), or one to six months in prison, or
both.128 Any person who practices midwifery illegally incurs a
fine of 25000 (US.$3980) to 250000 CFA francs (US.$39797).
For repeat offenses, the fine is increased to between 50,000
(US.$7959) and 500000 CFA francs (US.$795.94), or 15 days
to five months in prison, or both.'?? In addition, the equipment
used in these circumstances may be confiscated and the health
care facility may be temporarily or permanently closed.30
Misrepresentation to one of the orders is considered forgery
and is punishable by a fine of 180,000 (US.$286.54) to
4,500,000 CFA francs (US.$7,16344), or one month to a year in
prison, or both.!3!

In all circumstances, the overriding duty of health care pro-
fessionals is to respect human life and to protect the individual.
In the event of a violation of the Code of Medical Ethics, the
accused must appear before the disciplinary chamber of the
national association.

5. Patients’ Rights

Just as the law guarantees the quality of health services, it
also ensures the safety of patients, and defends their rights.
Patients are protected, first of all, by the 1990 Constitution,
which proclaims the human person “sacred and inviolable.” 132
Under Article 8, the government has an absolute obligation to
respect and protect the individual and to ensure that all citizens
have equal access to health care.! The codes of medical ethics

also include provisions intended to protect patients’ rights:
m Chapter II of the Code of Medical Ethics, which
describes the physicians duties with respect to patients
(Articles 190 to 208);

m Chapter IV of the Code of Pharmaceutical Ethics,
which explains the rules with respect to the public (Arti-
cles 44 to 47);

m Chapter II of the Code of Dental Ethics, which
describes the duties of dentists with respect to patients
(Articles 262 to 275);

m Chapter II of the Code of Midwifery Ethics, which

explains the duties of midwives with respect to patients

(Articles 322 to 334).

In addition, even though the Penal Code does not specifi-
cally target members of the medical professions for dereliction

of duty with regard to their patients, its general provisions can
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be used for this purpose. Finally, the provisions of the Civil
Code, in matters of civil liability, are also applicable. These
sanctions do not exclude those recommended by the national

orders.

B. POPULATION AND FAMILY PLANNING

1. The Population and Family Planning Policy
In April 1996, the government issued a Population Policy Dec-

laration with the aim of improving the national standard of
living and quality of life. In this regard, Benin’ population pol-
icy is one component of its overall economic and social devel-
opment policy.13* To improve the quality of life of Benin’s
population, policies and programs must focus on several key
areas simultaneously: human resources (e.g., education and
training); mortality and morbidity; population dynamics;
employment; land-use planning and land reform; the envi-
ronment and habitat; and diet and nutrition.!3> The Declara-
tion’s objectives, to be implemented over a 20-year period from
1996 to 2016, include the following: 13

m Provide quality education to all citizens;

m Resolve the problems of professional training and

employment;

B Raise life expectancy, from 54 years in 1992 to 65

years in 2016;

m Ensure a better geographical distribution of the pop-

ulation;

m Take into account international migrations in devel-

opment planning;

m Guarantee each individual sufficient nourishment for

nutritional well-being;

B Promote a healthy habitat and protect the environ-

ment;

m Create conditions favorable to the full participation of
women in the development process and to ensure that
they reap its benefits;

B Create conditions conducive to developing the poten-
tial of adolescents and youth;

m Provide social security for senior citizens;

B Integrate the disabled in development planning;

m Promote responsible fertility.

To achieve this last goal, the government proposes to do the
following: reduce the number of early and late pregnancies;
prevent unwanted pregnancies; reduce the number of abor-
tions; promote family planning for responsible sexuality;
increase the contraceptive prevalence rate from 2% to 40%
by the year 2016; end practices such as forced and/or early mar-
riage. 137

The national agency in charge of developing and imple-

menting population policy is the National Commission on

Human Resources and Population (CNRHP).13 CNRHP
was established by Decree No. 93-169 of July 9, 1993. Its func-

tions comprise:
m Formulating population policy and programs, and
strategies for developing human resources;

m Designing a population and human resource policy
that utilizes existing infrastructure;

B Monitoring the implementation of these policies;

m Evaluating the effect that regional and national
population programs have on the government’s social
welfare objectives and formulating appropriate recom-
mendations in this regard;

B Designing sensitization programs for national leaders,
executives, decision makers and beneficiary groups
about the relationship between population dynamics
and socio-economic development and societal effects;

m Promoting, supporting and coordinating research and
data collection on population-related issues. 13

2. Government Delivery of Family Planning Services

Article 26 of the Constitution requires the government to
protect the family, especially mother and child.*0 Despite the
existence of a 1920 French colonial law that prohibits contra-
ceptive propaganda, Benin supports family planning initiatives.
In 1971, the government authorized the creation of a Family
Planning Association, and added family planning services to
the Public Center for the Protection of Mothers and Children
in Cotonou. !

The Family Health Directorate, established by decree in
May 1994, administers the government’s family planning pro-
gram.2 The decree states that: “[the Directorate] is in charge,
among other things, of providing proper management of pre-
ventive and health care services to pregnant women; coordi-
nating family planning activities...; providing educational
programs on mother and child nutrition. ..at the local level;
and coordinating the activities of non-governmental organiza-
tions involved...in the area of family health.”1¥

Currently the Ministry of Health, with the assistance of the
Beninese Association for the Promotion of the Family (ABPF),
administers reproductive health and family planning programs,
144 particularly for the prevention of HIV/AIDS and other sex-
ually transmissible infections (STIs)."5 The ABPF has con-
tributed to establishing an STT screening and treatment center
in Cotonou for sex workers (prostitutes).™¢ Its information,
education and communication activities (IEC) disseminate
information regarding family planning and sexual and repro-
ductive health programs.#/

Public health centers, public medical and nursing schools,
and private facilities offer family planning services.8 Never-

theless, a relatively small number of couples actually practice
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family planning. ¥ This is due, in part, to the fact that family
planning services are not easily accessible. Only 21% of women
live in a town or village where community-based distribution
is available. According to the 1996 Demographic and Health
Survey (1996 DHS), 41% of women live in a town or village
located less than one kilometer from a health facility that offers
family planning services. Approximately 62% of women live in
a town or village located five kilometers from family planning
services. Finally, 38% of women live in a town or village locat-

ed more than five kilometers away from these services. 59
3. Services Provided by NGOs and the Private Sector

Both private sector organizations and NGOs have provid-
ed considerable support to the government in the field of
reproductive health. NGOs and other organizations have
channeled significant resources into the following areas: inte-
grating family planning services into maternal and child health
activities; introducing family life education in schools; pro-
moting integration of population issues into development
plans; and contributing to the design and development of pop-
ulation policies. In addition, their activities have been aimed at
raising awareness about sexual and reproductive health among
adolescents, women and men.

According to the 1996 DHS, women procure modern con-
traceptive methods more easily from the public sector (44%),
than from private sector sources such as private medical facili-
ties (29%), and other private service centers (27%).55! Injectables
and IUDs are more readily available in public sector facilities,
but the pill, condoms and vaginal methods are more often pro-
vided by non-medical private facilities. 52 International organi-
zations also contribute to the availability of contraceptive

products in Benin. !>

C.CONTRACEPTION

1. Prevalence

An analysis of prevalence rates in Benin must be prefaced by
distinguishing between three broad categories of contraceptive
methods: modern methods (birth control pills, [UDs, injecta-
bles, vaginal methods, male condoms, sterilization, and Nor-
plant®); traditional methods (thythm method, withdrawal);
and so-called “folk” methods (ropes around the hips, rings on
fingers).1>4

Benin’s total contraceptive prevalence rate is estimated at
16.8%,1% but use of modern methods is only about 34%.156
According to the 1996 DHS, approximately 1% of women use
the pill, 1% use condoms, 04% use an intrauterine device
(IUD), 06% use injectables, and 0.3% are sterilized.!s” Signifi-
cantly, these low rates cannot be attributed to a lack of awareness

among women of their options: the 1996 DHS estimates that

76.2% of women know of at least one modern method of con-
traception.’>8 The best known methods are: injectables (61%);
the pill (60%); the condom (55%); female sterilization (53%);
thythm method (50%); withdrawal (47%); and TUD (25%).1%

Most types of contraceptives used in Benin are not free of
charge. The cost of available methods is as follows: Norplant®
600 CFA francs (US.$0.96); injectables 500 CFA francs
(US.$0.80); Conceptiol® 15 CFA francs (US.$002); Koromex®
and Delfen® 200 CFA francs (US.$0.32); and the IUD 400
CFA francs (US.$0.64). By contrast, office visits and services
provided by public facilities and the ABPF are free.

2. Legal Status of Contraceptives

In March 1997, in the wake of the Symposium on Elimi-
nating Legal Barriers to Sexual and Reproductive Health in
French-speaking Africa, the Ministry of Health, Social Welfare
and the Status of Women proposed legislation to repeal the
Law of July 31, 1920 that prohibits incitement to abortion and
contraceptive propaganda. The National Assembly must now
review this draft bill; in the meantime, the 1920 French colo-
nial Law remains in eftect.'0 Articles 3 and 4 of this law pun-
ish “anyone who, for the purpose of contraceptive
propaganda,...describes or divulges or ofters to reveal or facil-
itate the use of procedures for preventing pregnancies.” 6!
Offenders risk one to six months in prison and a fine of 100
(US.$1592) to 5000 French francs (US.$796.01).162 In practice,
however, this law is not applied. The government tolerates, and
even encourages, dissemination of information on contracep-
tives. 163 Most contraceptives are legal in Benin, with any given
product evaluated on the basis of its appropriateness for each
individual. Although the importation of all pharmaceutical
products is subject to rigorous regulation in accordance with
the professional Code of Ethics, pharmacies are permitted to
procure any contraceptive that the Benin government has

approved.
3. Regulation of Information on Contraception

Pursuant to the 1920 Law, contraceptive propaganda is the-
oretically prohibited in Benin. In principle, any person who
violates this law is subject to punitive sanctions. Moreover, any
type of advertising relating to contraceptives is a violation of
the obscenity laws punishable under the Penal Code. In prac-
tice, however, the 1920 law is not enforced. On the contrary,
the government authorizes and endorses advertising about
contraceptive methods.’4 Furthermore, the Ministry of
Health and the ABPF actively devote much time and effort to
the promotion and distribution of contraceptives at the local
level, and the government is in the process of developing ini-
tiatives that will involve all the ministries. These will be carried

out in cooperation with the Directorate of Social Welfare and
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the Ministry of Health’s Information, Education and Commu-
nication Directorate. Information will be disseminated through
advertisements, posters, leaflets and manuals on family plan-

ning and sexual and reproductive health.165

D. ABORTION

1. Prevalence

In most cases, abortions are performed clandestinely and in
deplorable conditions harmful to the health of women. Clan-
destine abortions contribute to maternal mortality rates and
cause serious reproductive health problems such as infertility.
Of 722 cases of induced abortions identified by the three
maternal health facilities in Cotonou, 712 were clandestine
abortions. The profile of the women who obtained such
abortions was as follows: 194% were teens; 26.9% were unmar-
ried; and 572% were married. Abortions occur in
rural (31.1%) as well as urban (284%) and semi-urban (33.1%)
areas. 100

2. Legal Status of Abortion
As noted above, the 1920 French Law, which prohibits

incitement to abortion, is still in force in Benin. Anyone in
violation of this law is subject to sanctions specified in Article
317 of the Penal Code: “Whosoever, by food, drink, medicine,
violence or by any other means, procures an abortion of a
pregnant woman, whether or not with her consent, will be
punished with a prison term of one to five years and a fine of
1,800 (US.$2.97) to 36000 CFA francs (US.$57.31).”167 Any
person who habitually engages in these activities is subject to
five to 10 years imprisonment and a fine of 18000 (US.$29.37)
to 72,000 CFA francs (US$114.62).168

A woman who procures her own abortion, or who has
consented to the use of the means administered for that pur-
pose, will be punished with a prison term of six months to two
years and a fine of 300 (US.$46.36) to 7,200 French francs
(US.$1,112.55).19 Physicians, pharmacists, students in these
professions, nurses, midwifes, dentists, herbalists, masseuses,
truss manufacturers and surgical instrument merchants who
provide information about abortion methods are subject to a
similar sentence, in addition to a five-year suspension of their

professional licenses. 70

3. Requirvements for Obtaining a Legal Abortion

The 1973 Code of Medical Ethics prohibits abortion for any
reason other than to save the life of the woman. The abortion
must be performed by a qualified physician, who in turn must
seek the consent of two other physicians, one of whom must
be selected from a list of experts appointed by the civil courts.
The three physicians must certify in writing that the woman's
life can be saved only by performing an abortion. The physi-
cians are not obligated to continue treating the patient if doing
so is against their consciences, but in such
circumstances they must refer her to a colleague or another

facility for further care.
4. Policies Related to Abortion

One of the long-term objectives of the Population Policy
Declaration is “to promote responsible fertility.””! To achieve
this objective, the government proposes to reduce early and late
pregnancies, to prevent unwanted pregnancies and abortions,
to promote family planning, and to improve the contraceptive
prevalence rate. 72

5. Penalties for Abortion

The punitive aspect of abortion is specified in Article 317 of
the Penal Code. Any person seeking or performing an illegal
abortion—including health care providers—is subject to
imprisonment and a fine at the discretion of a judge.”? These
penalties may be increased and may fall under the jurisdiction
of the Assize Court.

6. Regulation of Information on Abortion

Although information about abortion is not explicitly reg-
ulated, advertising related to family planning typically places

special emphasis on its risks and consequences.

E. STERILIZATION

Sterilization is not a widespread contraceptive method in
Benin, and there are no specific laws that regulate it. Before
undergoing any surgical procedure, patients must be fully
informed about the method of sterilization. Sterilization is not
provided free of charge, and there are no sanctions against

providers who carry out a patient’s wishes in this regard.

F. FEMALE CIRCUMCISION/FEMALE
GENITAL MUTILATION

1. Prevalence

An estimated 30% to 50% of Beninese women have under-
gone female circumcision/female genital mutilation
(FC/FGM).™* The type of FC/FGM practiced in Benin is
excision, which is the partial or total ablation of the clitoris
and/or the prepuce of the clitoris, as well as all or part of the
labia minora.”> FC/FGM is practiced mostly in Benin’s
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northern region (especially the provinces of Atacora and
Borgou), certain parts of the central region (the north of the
province of Zou), and the coastal province of Ouémé in
the South.7

2. Laws to Prevent FC/FGM
Although there is no specific law against FC/FGM, the

Constitution prohibits gender discrimination,”7 as well as tor-
ture, mistreatment, cruel, inhuman and degrading treatment.
178 Article 15 of the Constitution, for example, provides that
“Every individual has the right to life, liberty and personal
integrity.”” In addition, the Penal Code condemns intentional
assault and battery, 7 and increases the punishment if the vic-
tim is a minor under age 15, or if a relative of the victim is
responsible for the assault and battery. 80

In April 1998, the Ministry of Health, Social Welfare and
the Status of Women submitted a draft bill regarding the pro-
hibition of female circumcision/female genital mutilation to
the National Assembly for review.8! In addition, the Inter-
African Committee on Traditional Practices Affecting the
Health of Women and Children, in cooperation with the Min-
istry of Social Affairs and Health, has conducted a campaign to
eradicate FC/FGM. 82 Moreover, this Committee holds sem-
inars and workshops in the villages!s3 aimed at eliminating
FC/FGM by the year 2015.134

3. Policies to Prevent FC/FGM
There are no explicit policies to prevent FC/FGM

in Benin.

G. HIV/AIDS AND OTHER STIS

1. Prevalence
According to the most recent UNAIDS report, in 1997, an esti-
mated 52,000 Beninese were HIV positive, representing a
prevalence rate of 2.06%.18> Among HIV-positive adults, an
estimated 26,000 were women. 86 In 1997, there were an esti-
mated 2,400 HIV-positive children and 11,000 AIDS orphans.
187 Since the beginning of the epidemic, 16000 cumulative
AIDS cases have been registered. 183

In 1995, the primary means through which the virus was
transmitted was sexual contact (in 82% of cases), followed by
mother-to-child transmission (5%). By 1997, the mother-to-
child transmission of the virus remained at 5% whereas the
rate of sexual transmission increased by 12.5% to account for
94.5% of cases. Between 1990 and 1996, HIV prevalence rates
among pregnant women increased from 0.5% to 1.67% in
urban areas, and from 0.21% to 4.52% in rural areas.'8? In short,
what we are seeing is an alarming across-the-board increase in

prevalence rates.

2. Laws Related to HIV/AIDS
As yet, there are no laws regarding HIV/AIDS in Benin.
3. Laws Related to other STIs

There are no laws specifically related to the treatment, care,
protection or sanctioning of a patient with a sexually transmis-

sible infection.

4. Programs Related to Prevention
and Treatment of HIV/AIDS

Patients diagnosed with HIV/AIDS are sent to the Nation-
al AIDS Prevention Program (PNLS) office for screening at its
laboratory. If infection is confirmed, the patient is treated by
the PNLS Unit that manages persons living with HIV. This
Unit works with all local health facilities to help them refer
patients to the PNLS—the short-term objective being to cre-
ate a national network of AIDS patients.

In addition to studying and tracking each case, the HIV Unit
of the PNLS offers material, psychological, social and medical
assistance to patients. A key component of the medical treat-
ment involves warding oft opportunistic diseases not only by
means of conventional drugs, but also with the help of tradi-
tional healers (for most patients, the cost of triple combination
therapy is prohibitive at 500000 CFA francs or US.$795.94 per
month). Among the PNLS Units other tasks are helping
patients become socially re-integrated, defending their rights,

and providing them with guidelines and advice for follow-up.

v Understanding
the Exercise of

Reproductive Rights:

Women'’s reproductive health and rights cannot be fully evalu-
ated without investigating womens status within the society in
which they live. Not only do laws relating to women’s legal
status reflect societal attitudes that affect reproductive rights,
but such laws often have a direct impact on womens ability to
exercise those rights.

The legal context of family life, women’s access to educa-
tion, and the laws and policies affecting their economic status
can contribute to the promotion or the restriction of women'’s
access to reproductive health care and their ability to make vol-
untary, informed decisions about such care. Laws regarding the
age of first marriage can have a significant impact on young
women’ reproductive health. Furthermore, rape laws and oth-
ers related to sexual assault or domestic violence present signif-
icant rights issues and can also have direct consequences for

womens health.
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A.LEGAL GUARANTEES OF GENDER
EQUALITY/NON-DISCRIMINATION

The 1990 Constitution specifically guarantees equality
between men and women in Article 26: “The State guarantees
equality before the law to all, without regard to origin, race,
sex, religion, political opinion or social position. Men and

women are equal under the law.”190

B. RIGHTS WITHIN MARRIAGE

1. Marriage Law

There are two types of marriage in Benin—monogamous and
customary. The former is governed by the French Civil Code
of 1958, which is still in force; the latter, by the 1931 Coutumier
du Dahomey.”! Polyandry—which allows a woman to have
several husbands—is legal throughout the country in accor-
dance with the Coutumier du Dahomey.12

Although polygamy is the norm, monogamy is increasing-
ly prevalent in coastal region communities. Three forms of
marriage preclude polygamous unions: Christian marriage;
civil marriage celebrated by a registrar; and civil indigenous
marriage in which the couple specifies and writes into the
marriage contract the wish to have a monogamous household.
193 Iny all its forms, marriage creates reciprocal rights and duties
for the spouses: the obligations of fidelity, support, and cohab-
itation. Parents must bear the additional obligations of feeding,
supporting and raising their children. !+

Marriages governed by Benin’s Civil Code are monoga-
mous and performed by a registrar. In such marriages, both
parties can stipulate that their relationship is monogamous and
that modern law therefore applies. However, a marriage per-
formed by a registrar in which the spouses do not specify
monogamy will be considered customary and polygamous.
Disputes regarding civil marriages come under the jurisdiction
of contemporary civil law. 1%

It can safely be said that all customs in Benin favor men over
women. % In Benin, the family constitutes the basic structur-
al unit of society, which is essentially patrilineal. For example,
in the institution of marriage,'” men enjoy a more favored sta-
tus as “polygamy is the rule.”¥8 Furthermore, while legal
penalties for adultery are not specified for men,? if a woman
commits adultery, it is considered grounds for divorce.20 The
differences in legal age of marriage also reflect a male-domi-
nated culture: men cannot enter into marriage until they are at
least 18, while women may be as young as 14.201

Customary marriage is essentially an alliance between two
families that commit their children to each other,2°2 most often
without the consent of the prospective couple.2® In fact, Arti-
cle 68 of the Coutumier du Dahomey states that: “Marriage is not
made by the interested parties, but by the father or, if none, by

his older brother or, if none, by the head of the family.” This
alliance is sealed by a bride-price,204 which varies depending
on the ethnic group. According to the Coutumier du Dahomey,
when the bride-price is paid, it belongs to the woman’s family
and not the woman herself.2%> Since the marriage is made by
the parents, the opinion of the interested parties is nothing
more than a minor formality. Significantly, the boy’s consent is
required, though increasingly the consent of the girl is sought
as well.

In certain regions of Benin, such as the Atlantic region,
Ouémé, Zou, and the neighboring villages of Northern
Mono, forced marriage is an ancient, but still practiced, cus-
tom.20¢ Marriage-by-exchange is another variation of custom-
ary marriage that many ethnic groups in the coastal region
practice.207 In some rural areas, husbands are found for female
children between the ages of 12 and 15. Even more problemat-
ic, husbands are found for newborn gitls in certain areas, espe-
cially in Northern Atacora. And within some ethnic groups,
when the female child reaches seven, she is inducted into her
in-law’s family so that she can become integrated.

Again, under customary law, a woman has practically no
rights; because she is regarded as belonging to the weaker sex,
she is always under the authority of a father, a husband, a
brother, or a son. Thus, between the ages of 12 and 15 or 16, the
adolescent girl can be given over to marriage, generally to an
older man and under specific terms. If she is insubordinate or
reluctant to marry him, physical force, assault, and even rape is
used to force her to accept the husband. “The woman
owes obedience and faithfulness to her husband’—this
expresses the concept of women as objects of alliance between
social groups.

Polygamous marriages are subject to the rules of custom
regarding both the duty of support and the method of dissolu-
tion. Disputes in polygamous marriages are subject to the local
traditional courts or to the court with jurisdiction over the sta-
tus of persons (see the section on the Legislative Branch).208

2. Divorce and Custody Law

The law provides difterent grounds for divorce for men and
women. A man may seek divorce on grounds of adultery or
sterility,2? while a woman may do so on grounds of poor
treatment (which must exceed what is usually considered
admissible by custom), impotence, failure to contribute to
household needs, or relations with a sister-in-law.2!° Both men
and women may obtain a divorce on grounds of incurable or
repulsive disease, attempted murder, abandonment or insanity
2l—though there are still certain regions where a marriage
cannot be dissolved under any condition.2!2

In the past, divorce was pronounced by the village chief

surrounded by his council.23 The duties of the spouses are the
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same regardless of whether it is a polygamous or monogamous
marriage.2# In the event of divorce, a first wife or a wife with
children 1s still required to fulfill certain marital obligations,
such as the death rituals for her husband, even if the bride-
price has been returned.2!>

In civil marriages, there is a distinction between the manda-
tory causes of divorce (such as adultery) and the optional caus-
es (such as failure to meet matrimonial obligations or inability to
maintain conjugal relations).2!6 The consequences of divorce
under civil law are dissolution of the marriage, placement of
the children, and payment of alimony27 The custody of the
children is determined by the marriage contract or, if none, by
the rules in effect in the community.2'8 Pursuant to Article 287
of the Civil Code, the court decides which parent (or any oth-
er person) will have custody of the children according to the
children’s best interests.2!”

According to customary law, divorce entails the separation
of property and the return of the bride-price.22 Since the
bride-price is intended to ensure stability, customary divorce is
rare:22! a woman may not obtain a divorce without the consent
of her parents, who must repay the bride-price.222 If a woman's
parents are unable to negotiate with the husband’s family, the
woman is not released from her marital obligations.223 Conse-
quently, if the woman subsequently has children with another
man, they are considered legally to belong to the first hus-
band.22* The court may decide whether or not to require the
partial or total return of the bride-price.2%> Certain customs,
such as the ones practiced by the Bariba ethnic group, do not
require the return of the bride-price if the divorce is the result
of a husband’s actions.220

In customary divorce, each spouse normally keeps what
belonged to him/her at the time of the marriage. However,
sometimes the husband keeps his wifes property.22’ There are
no alimony laws as in contemporary civil law, but the court
may require that a spouse pay compensation to the victim of a
divorce for damages or loss resulting from the divorce.228
Fathers automatically receive custody of the children,?2” but

infants remain with their mothers until weaned.230

C.ECONOMIC AND SOCIAL RIGHTS

1. Property Rights

Civil law does not admit gender discrimination regarding
access to property. In short, women enjoy the same rights as
men, as 1s stated in Article 22 of the Constitution: “[Any| per-
son has the right to own property. No one may be deprived
of his property except in the event of public necessity, subject
to just compensation.” Benins Constitution and Civil Code
make no explicit distinction between men and women with

respect to land acquisition and all relevant transactions. These

documents are premised upon the principle that land acquisi-
tion is governed by general contract law, in which age of
majority, not gender, determines the ability to enter into a con-
tract. Land may be acquired by simple registration, by inheri-
tance according to civil law; or by direct purchase. Ownership
and land rights are considered individual rights.23!

However, women's rights to property in Benin must still be
considered limited. Law 65-25 of August 14, 1965, which gov-
erns land ownership, mentions women with respect to only a
handful of issues: the forced lien granted married women on
their husbands’ property for their bride-price; marital rights;
compensation for having to pay their husbands’ debts; and
reuse of disposed property.232 Moreover, customary law gener-
ally does not grant women the right to possess or exercise
ownership rights over real property.233 For example, in com-
munities where animal husbandry constitutes an important
resource, womens ownership rights are restricted not only
with regard to agricultural land but also with regard to owner-
ship, control, and inheritance of animals.

Under customary law, while a man may “inherit” a woman
(in the form of a levirate marriage), in general a woman can-
not inherit assets. In fact, under customary law, the only law-
ful heirs are male descendants of the deceased.23* In addition,
according to the Civil Code, wives are in the fourth category
of eligibility of inheritance,2% and often courts with jurisdic-
tion over traditional matters give precedence to this legal rule.
However, the courts are increasingly attempting to modify the
strict application of this law, and sometimes women are grant-
ed the right to inherit from their deceased husbands, or the
right to be guardians of their children.

Although since 1989 the government has introduced sever-
al reforms to improve the security of real property by codify-
ing various rights to own land, all traditions in Benin’s rural
society are still premised upon the basic principle of patrilineal
inheritance. Persons of the female sex are unable to inherit real
property; that is, a daughter cannot inherit from her father and
a wife cannot inherit from her husband—a rule that is espe-
cially true with regard to land.

2. Labor Rights

The right to work is granted to both men and women
under the Law of January 27, 1998 and Article 15 of the Con-
stitution, which states that “any person has the right to work
under equitable and satisfactory conditions and to receive equal
pay for equal work.” Likewise, the Labor Code does not dis-
criminate based on gender with regard to employment. Con-
sequently, it protects women and children, in that no employer
may consider gender, age or race when making decisions such
as hiring, managing and distributing work, promoting, pro-

viding benefits, or terminating work contracts.23¢ As noted
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above, the law requires equal pay for equal work.237 The Labor
Code prohibits forced labor, and this prohibition seems on the
whole to be respected.zg’8

Not only does the Labor Code generally preserve gender
equality in employment practices, it also contains special pro-
visions that recognize women-specific issues. These provisions
relate to the number of hours which a woman can be required
to work, and the types of employment for which she can be
hired. Thus, the law recognizes that a woman may suspend her
work contract during a pregnancy. Article 170 of the Labor
Code stipulates that “any pregnant woman whose condition
has been diagnosed by a physician may terminate her work
contract without giving notice and without paying the penal-
ty specified in Article 55 above. This termination may under
no circumstances lead to the payment of damages...she has
the right to six weeks of maternity leave before delivery and
eight weeks thereafter.2? When on leave, she has the right to
the full salary she was receiving at the time she stopped work-
ing,20 as well as the right to free health care and in-kind ben-
efits.”’2% If the woman has worked at a job for at least six
months, no employer may fire her if she becomes pregnant.2+2
Finally, a new mother has a right to take breaks for nursing for
a period of 15 months after returning to work.2?

Newly adopted provisions of the Labor Code allow the
Ministries of Labor and Health to specify the types of work
and job categories prohibited to women, pregnant women and
adolescents, as well as to set age requirements for these prohi-
bitions.2** The Code enables women to work at night, since it
prohibits night work only for workers under age 18.2% In addi-
tion, Article 4 of Law No. 86-013 of February 26, 1986 regard-
ing full-time government employees provides that female
personnel have leave benefits with full pay for childbirth and
nursing until the child reaches 15 months of age. However,
these benefits do not apply to home-based workers, domestic
employees, independent contractors and women employed in
small businesses (i.e., those with only a small number of work-
ers or those employing only family members). Although 89%
of Beninese women work, 78% are employed in the informal
sector. Only 22% are employed in the formal sector.24¢

Finally, it should be noted that, although illegal, child
labor is common in Benin. The Labor Code provides that
“|c]hildren cannot be employed in a company before the age
of 14 years.”2¥

3. Access to Credit

Article 30 of the Constitution grants women the right to
participate in economic life.#8 Moreover, in the Population
Policy Declaration the government proposes “to create
conditions favorable to women's full participation in the devel-

opment process and the enjoyment of its fruits.” However, in

general, rural Beninese women have very little access to cred-
it.

To remedy this situation, women are increasingly forming
credit unions, and their subsequent ability to accumulate sav-
ings is evident from fontines both in rural and urban areas (50%
of women belong to traditional fontines).2*> Commercial tontines
are verbal contracts that consist of granting a third party a cer-
tain amount of money for a specified period. The women who
participate in the fontines are trying to gain some autonomy in

order to meet their own and their children’s needs.
4. Access to Education

Article 17 of Benins Constitution states that “every person
has the right to an education” while according to Article 8, the
government has an obligation to provide its citizens with equal
access to education, culture, information, job training and
employment. Article 9 covers similar ground by stipulating that
every human being has the right to self~determination in all
matters, including intellectual matters. The ideals expressed in
these sections of the Constitution are made more concrete by
Article 13’s mandate for the government “to provide for the
education of young people through mandatory enrollment in
public schools and by providing free public education.”

Unfortunately, there is a considerable discrepancy between
the language of the Constitution and actual practice. For exam-
ple, in 1995, 44% of school-age girls were enrolled in primary
school, compared to 88% of boys. In secondary schools, the
enrollment for girls was 7%, compared with 17% for boys.20
The primary reason for this disparity is that girls and women
do not have the same access to education as boys and men. As
a result, the female illiteracy rate is 74%, while it is 51% for
males. 25!

Images of women in society constitute a major obstacle to
girls” access to education: women are perceived principally in
their roles as wives and mothers. In addition, gitls are often
precluded from attending school because they must work at
home with their mothers. The educational system as it now
stands actually serves to increase disparities between men and
women (as well as between rural and urban areas) and is there-
by perpetuating severe societal inequalities. Only 36% of
women have completed their primary education.?2 Due to
this low level of education, more women work in the informal
sector of the economy (e.g, hairdressing, sewing, and small

businesses) than in the formal sector with its skilled positions.

D. RIGHT TO PHYSICAL INTEGRITY

1. Rape
In Benin, rape is a crime defined in the Penal Code as an act
whereby a man has sexual relations with a woman against her

will—regardless of whether the lack of consent results from
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physical violence or emotional abuse, or from any other means
of duress or surprise.2? In the “Bouvenet” Penal Code, adopt-
ed by decree on May 6, 1877 and still in force, the punishment
for rape is forced labor. If the victim of the crime is a child
under the age of 13, the punishment is the maximum period of
forced labor. Furthermore, anyone who commits or attempts
to commit indecent assault, regardless of the victim’s gender, is
subject to imprisonment. If the victim of indecent assault is a
child under the age of 13, the crime is punishable by a period
of forced labor.

Beninese law does not recognize marital rape. However,
such rape does occur, particularly in cases of forced marriages
and the abduction of girls. Cases of incest also occur in some
families. Incest is illegal and the perpetrators are subject to
criminal penalty.

2. Domestic Violence

Domestic violence, in the form of mental or physical abuse,
is common in Benin. Wife beating, in fact, is accepted as a
norm. Article 127 of the Coutumier du Dahomey is quite explic-
it: “The woman has no legal power; she is part of the man’s
property and his estate.” Women’ inferiority to men is, in
essence, codified.

Certain traditional practices constitute forms of mental vio-
lence against women. The ancient practice of forced marriage,
which is still prevalent, for example, is a form of violence
against girls who oppose it. Ceremonies and confinement rit-
uals imposed on widows are also essentially abusive in nature.
According to custom, widows must remain in seclusion for
two to three months. During this period, they may not comb
their hair, wash, wear perfume or leave the house of the
deceased in daylight hours. (Violence against women and girls
also occurs in the form of female genital mutilation or cir-
cumcision, which, as noted elsewhere in these pages, is a com-
mon practice in Benin)

Several articles of the Penal Code deal with violence and
assault. According to the Code, in order for assault to be con-
sidered a crime or misdemeanor, it must be of a severe nature,
either in and of itself, or because of its repercussions. If it is
mild, it is considered only a contravention or minor offense. It
is up to the given judge to determine the severity of all crimes
within his jurisdiction.

The Penal Code also states that “any individual who inflicts
injury or blows or commits any other violence or assault, if
these sorts of violence result in illness or personal disability last-
ing more than 20 days, shall be punishable by two to five years
in prison and a fine of 4000 (U.S.$6.58) to 480,000 CFA francs

ability as stipulated in Article 309, the penalty shall be only six
days to two years in prison.”
3. Sexual Harassment

There are no laws regarding sexual harassment in Benin.

v Focusing on the

Rights of a Special
Group; Female Minors
and Adolescents

The reproductive health needs of adolescents are often unrec-
ognized or neglected. Because early pregnancy has disastrous
consequences for the health of mothers and children, it is
important to study the reproductive lives of adolescents
between 15 and 19 years old.

In Benin, teenage girls comprise 17.3% of the population. In
addition, nearly half the population (49 million inhabitants) is
under age 15.25% According to the 1996 DHS, pregnancies occur
at a very young age—for the 15 to 19 age group, the fertility
rate 1s 123 per 1000.2%5 It is thus particularly important to meet
the reproductive health needs of this segment of society.

A.REPRODUCTIVE HEALTH OF FEMALE
MINORS AND ADOLESCENTS

It is notable that over one quarter of female adolescents (26%)
have already begun their reproductive lives: nearly 20% have at
least had one child, and 7% are pregnant with a first child.25
Nearly twice as many adolescent girls have begun their repro-
ductive lives in rural areas as in urban areas (33% versus 19%).25
There is also a strong correlation between education and the
age at which an adolescent girl begins her reproductive life: as
education levels rise, the percentage of adolescent girls who
have begun their reproductive lives decreases. Overall, adoles-
cents from age 10 to 20 account for nearly 12% of total fertility
in Benin. 28

‘Women in Benin also begin engaging in sexual activity at
a relatively young age. Thus, among women between the ages
of 25 and 49, 16% had their first sexual relations at 15 years, 60%
by age 18, and 95% by age 25.2% First sexual relationships occur
at younger ages in rural environments than in cities. In rural
areas, the average age for the first sexual encounter is 16.9, com-
pared to 17.5 in urban areas for women between the ages of 20
and 24.260

B. FEMALE CIRCUMCISION/FEMALE GENITAL
MUTILATION OF MINORS AND ADOLESCENTS

(US.$78949).” However, Article 311 also holds “that if this vio-

lence and assault have not caused any illness or personal dis-

In Benin, female circumcision/female genital mutilation

(FC/FGM) is performed on young girls, teenagers and women
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up to age 30. Studies indicate that between 30% and 50% of
Beninese women are subjected to this practice, especially in the
northern provinces.20! The age at excision varies, depending on
the region.262 In some populations, it is between ages five and
10, in others between six and eight, and in still others it varies
from 15 to 20 or older.23 The government is now cooperating
with the Inter-African Committee on Traditional Practices
Affecting the Health of Women and Children to eliminate this
practice by funding locally-produced posters and leaflets for dis-

tribution in public health clinics.264

C. MARRIAGE OF FEMALE MINORS
AND ADOLESCENTS

The age at first marriage or first sexual relationship has a sig-
nificant effect on a womans reproductive behavior, as well as
on her reproductive health and her social status. Generally,
marriage of a minor results in early pregnancy. Early pregnan-
¢y, in turn, contributes significantly to both maternal mortali-
ty and school drop-out rate. It also constitutes a major risk
factor for the children born to these young mothers.26

In light of these risks, the Beninese legislature has expressly
determined a minimum age at first marriage. According to the
provisions of the Civil Code, men under the age of 18 and
women under the age of 15 may not enter into marriage. In the
Coutumier du Dahomey, by contrast, girls aged 14 may marry.
(And, as noted earlier, in certain ethnic groups, when a girl
turns seven she is taken to her in-laws to become integrated
into the family)

In practice, the age at first marriage is usually 15 to 17 in rur-
al areas, and 18 in urban areas.2¢ It is worth noting the early age
at first marriage for girls, especially in rural areas, where it is not
uncommon for husbands to be forced on girls aged 12 to 15
and, in some regions, on newborn girls. The 1996 DHS indi-
cates that the median age at first marriage ranged from age 179
for women of older generations (45 to 49 at the time of the sur-
vey), to 18.8 for women aged 20 to 24 at the time of the sur-
vey.267 It thus appears that women today are marrying at a later
age than previous generations.

The 1996 DHS also indicates a clear correlation between
the level of education and the age at first marriage: regardless
of the age group, the higher the education level, the higher the
median age at first marriage. More specifically, for women aged
25-49 with no education, the median marriage age is 18.0; for
those with primary education, it is 19.3; and for those with sec-

ondary or higher education, it is 23.268

D. EDUCATION FOR FEMALE MINORS
AND ADOLESCENTS

family and society because they no longer respect tradition.
Moreover, for parents with a low level of education, female
adolescents are an important source of income. Girls often help
their mothers in domestic, commercial and other productive
activities. In addition, certain constraints linked to the educa-
tional system also discourage girls and their parents from pur-
suing an education: educational content ill-suited to the
students” particular cultural background and needs, as well as
the high numbers of failing students.

The consequences of these cultural and institutional
impediments is apparent in the stark disparity between girls
and boys with regard to school attendance. In 1992, for every
two boys enrolled in school, there was only one girl. To rem-
edy this situation, the government has adopted a policy aimed
at improving the education of children between the ages of
five and 14, a policy that has met with some degree of success:
primary school enrollment of girls was 3392% in 1992—in
1996, 42.71%.29° Such results are certainly in keeping with the
objectives of Benin’s decade of development in favor of the
child, which grew out of the World Summit on Children
(September 1990): to increase the overall school enrollment
rate from 60% to 78%; increase the overall school enrollment
rate for gitls to 60%; define a national policy to benefit high-
risk children and offer them increased opportunities for reinte-
gration; sensitize parents to the educational needs of girls and
establish the conditions that favor the education of girls; and

improve the quality of teaching at the primary school level 270

E.SEXUALITY EDUCATION FOR FEMALE
MINORS AND ADOLESCENTS

The Population Policy Declaration calls for special outreach to
adolescent girls. Clinics affiliated with the Beninese Associa-
tion for Family Planning sponsor innovative information, edu-
cation and communication (IEC) projects such as signs, public
notices, educational puppets and posters in schools. In addi-
tion, the Beninese Association for Social Marketing, in con-
junction with other agencies, now publishes a newsletter
entitled ““Amour et Vie.”

Furthermore, sexuality education programs are starting to
become available to young people. Little by little, sexuality
education is being integrated into the school system through
“Education, Population, Environment, and Development”
(EPED), a program initiated by the government with the par-
ticipation of UNFPA, which places professionals in schools to
train teachers on these subjects. Out-of-school youth have
access to the same information by means of awareness cam-
paigns initiated by the Ministry of Health, NGOs, the media,

The main barrier to girls’ access to education is cultural. Parents

believe that educated girls destroy the foundations of both the

orfrom their peers.

Still, legal barriers stand in the way of a comprehensive sex-
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uality education policy for adolescents. The 1920 law that pro-
hibits abortion and contraceptive advertising is still in effect.
Moreover, the political commitment to sexuality education is
weak, as evidenced by an insufticient IEC campaign directed
at decision makers, religious and traditional leaders, and custo-
dians of tradition.

F. SEXUAL OFFENSES AGAINST FEMALE
MINORS AND ADOLESCENTS

Having ratified the 1989 Convention on the Rights of the
Child, Benin has committed itself to ensuring that children
have access to information about their social welfare and their
physical and mental health. It has also pledged to protect chil-
dren from all forms of physical and mental abuse, attack, and
brutality, including sexual violence.

Without a doubt, statutes exist in Benin to protect girls and
young women from such violence. Sexual offenses against
minors are punishable by a sentence of up to three years in
prison and a substantial fine. Both abduction of a minor and
forced marriage constitute a punishable offense. Punishment
for the latter 1s two to five years in prison, plus a fine.2’! Simi-
larly, the Penal Code provides that “[w]hoever commits the
crime of rape will be punished by a period of hard labor” (usu-
ally 10 to 20 years).272 If the crime is committed against a child
under the age of 13, the perpetrator is sentenced to the maxi-
mum period of hard labor. The Penal Code further provides
that whoever commits indecent assault, consummated or
attempted, with violence, against an individual of either sex
will be punished by imprisonment.?73 Article 1382 of the Civ-
il Code also stipulates that “any act committed by a person that
causes damage to another person, obligates him or her to pay
reparations for damage resulting from the act.”

The problem of protecting female minors and adolescents
arises, then, because the government does not adequately
enforce the existing laws. Although the Brigade des Mineurs han-
dles cases involving sexual violence against minors—even
doing so anonymously—the current institutional and legal sys-
tem does not facilitate implementation of the law, even where

1t exists.
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