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Statistics'

GENERAL

Population

= The official 1995 mid-year estimate of the total South African population is 41.24 million.2

= [n 1994, the racial composition of the population was 76.1% African, 12.8% white, 8.5% colored,? and 2.6% Indian.* In each

racial group, slightly more than half the population is women.>

» The total national average annual population growth rate for 1991 to 1994 was 2.1%, which reflected a population growth rate
of 2.5% for Africans, 0.7% for whites, and 1.5% for coloreds and Indians.®

n [n 1994, the birth rate was 23.4 per 1,000, compared to the death rate of 9.4 per 1,000.7
= [n 1994, 48.8% of the population lived in urban areas.
Economy

= In 1993, South Africa’s Gross National Product (“GNP”) per capita was $2,980.7 In 1991, the per capita income of whites was

12.3 times higher than the per capita income for Africans.!0

= The 1996-97 health budget was U.S.$3.62 billion (R 17.2 billion), which comprised 9.9% of total estimated government

expenditure.!!

Employment

= Women comprise approximately 36% of the total work force in South Africa.!2 In 1994, African women constituted 18% of
the labor force and 48% of the unemployed. In comparison, white men constituted 14% of the labor force and a mere 1% of the

unemployed.!3 A white man was 5,000 times as likely to be in top management as a black woman. !4
WOMEN’S STATUS

= In 1990, overall life expectancy at birth is estimated to be 62 years for males and 68 years for females. By racial category,
the respective life expectancies for males and females are: 60 and 67 among Africans, 69 and 76 among whites, 59 and 65 among

coloreds, 64 and 70 among Indians. !5

= [n 1994, police statistics indicated that 32,107 cases of rape were reported.!6 However, it is estimated that only one in 36
women reported being raped to the police.17 Less than one third of all reported cases are prosecuted; of the cases which are pros-

ecuted, only half result in convictions.!8

» Of the four racial categories, Africans marry youngest at an average of 18.9 years, while whites marry the latest at an average

age of 20.9 years.1?

= Women account for 53.4% of persons aged 16 to 24 who are not attending school and have not yet obtained the highest
level of school (Standard 10).20

ADOLESCENTS

m In 1995, children under the age of 15 years accounted for 37.1% of the population, while 4.5% of the population was 65 years
and older.2!

m In 1995, the teenage pregnancy rate was estimated to be 330 per 1,000 women under the age of 19 years.22
MATERNAL HEALTH
= [n 1995, the total fertility rate was estimated to be 4.1.23

» The official national average maternal mortality rate is 32 deaths per 100,000 live births, including rates of 5,8,22 and 58 among

Indians, whites, coloreds and Africans, respectively.24
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= The 1995 infant mortality rate is estimated to be 46 per 1,000 live births.2> Although information regarding racial differential
is not available for 1995, it is known that, in 1992, the infant mortality rate for the entire South African population was estimat-
ed to be 48.9 deaths per 1,000 live births, including rates of 7.3, 9.9, 36.3 and 54.3 for whites, Indians, coloreds, and Africans
respectively.26

m In 1994, in rural areas, 15.6% of people live within one kilometer (km) of a health facility, while 55.9% of people live five km
or more from health facilities. The corresponding percentages for people in urban areas are 43.6% and 13.3%, respectively.?’
CONTRACEPTION AND ABORTION

m In 1994, contraceptive prevalence rates among women were 66% for Africans, 74% for coloreds, 77% for Indians, and 80%
for whites.28

m In 1995, the overall contraceptive prevalence rate was 53%, including 51.7% of the population using modern methods,and 1.3%

using traditional methods.2?

m Injectable contraceptives are the most common method of contraception among African women, while the oral pill is the

method used most extensively among the other racial groups.39
= [n 1992, condoms were used by between 10% and 25% of men.3!

m It is estimated that 200,000 unsafe abortions are performed in South Africa each year. Each year, approximately 45,000 women

with spontaneous miscarriages or illegally induced abortions are admitted to South African hospitals, of whom about 400 die from

septic abortions.32

HIV/AIDS AND STDs

m It is estimated that, in the beginning of 1995, between 1.8 and 2 million South Africans were infected with HIV, and that

between 12,000 and 15,000 people had ATDS.33

m In 1995, at least 10% of the population had ulcerative infections caused primarily by syphilis and chancroid. The median preva-

lence rate of gonorrhea and chlamydia is 8% and 11% respectively.3+
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outh Africa was first populated by Khoisan people, in

approximately 20,000 BC.! In approximately 500 AD, sig-

nificant numbers of Bantu-speaking groups® migrated to
the region from the north.3 In 1652, the first Dutch settlers
arrived in the Cape — the southwest tip of the country —
and gradually developed their own social identity and lan-
guage, Afrikaans.* In the early 1800’ they were followed by
English settlers and, in the late 1800%, by Indian traders and
indentured Indian laborers who settled in Natal on the east
coast.> In 1910, the Union of South Africa was founded,
marking the unification of four former colonies — Cape,
Natal, Orange Free State, and Transvaal.

After 1948, when the National Party came to power, the
South African government attempted to enforce apartheid —
a system of complete geographical, social, and political segre-
gation between white and black people.® In 1960, South
Africa withdrew from the British Commonwealth and
became the Republic of South Africa.” Apartheid officially
ended in April 1994, when the African National Congress
(“ANC”) won South Africa’s first completely multi-racial
election, and Nelson Mandela became the first black president
of South Africa.8 The ethnic makeup of the current South
African population of 41.24 million? is: African (76.1%); col-
ored!? (8.5%); Indian (2.6%); and white (12.8%).11 There are
11 official languages at the national level.!2 The major reli-
gions are Christianity, Hinduism, and Islam.13

Before 1994, South Africa was administratively divided
into four provinces!* and 10 black “homelands,” including
four “independent” states!> and six “self-governing territo-
ries”’16 In 1994, these administrative divisions were consoli-
dated into nine provinces: Eastern Cape; Free State; Gauteng;
KwaZulu-Natal; Mpumalanga; Northern Cape; Northern
Province; North West; and Western Cape.!”

L Setting the Stage:
The Legal and Political

To understand the various laws and policies affecting repro-
ductive rights in South Africa, it is necessary to consider the
legal and political systems of the country. Without this back-
ground, it is difficult to determine the manner in which laws
and policies are enacted, interpreted, modified, and chal-
lenged. The passage and enforcement of law in particular

often involves specific formal procedures.

A.THE STRUCTURE OF GOVERNMENT

The Constitution of the Republic of South Africa 1996 (the

“Constitution”)18 creates three “spheres of government” —

national, provincial, and local — which are “distinctive, inter-
dependent and interrelated.”1? There are nine provinces in
the country. Local level government consists of municipali-
ties,20 which have the right to govern the local government
affairs of their communities, subject to national and provincial
legislation.2

The Executive Branch

National executive power is vested in the president,?2 who
is elected by the National Assembly from among its mem-
bers?3 as head of state and of the national executive.?* The
president exercises executive power together with the other
members of the cabinet,2> which consists of the president, as
head of the cabinet, a deputy president,and ministers who are
appointed by the president.26 Members of the cabinet are col-
lectively and individually accountable to the Parliament for
the performance of their functions.2’

The executive authority of a province is vested in the pre-
mier of that province,?8 who is elected by the provincial leg-
islature from among its members.2? The premier exercises
executive power together with the other members of the
provincial Executive Council,3 which is comprised of the
premier, as head of the council,and between five and 10 mem-
bers appointed by the premier from among the members of
the provincial legislature.31The provincial executive must act
in accordance with the Constitution and, if a constitution has
been passed for that province, the provincial constitution.32

The executive authority of a municipality is vested in
its Municipal Council,33 which consists mainly of mem-
bers elected in accordance with national legislation.3*
National and provincial government may not thwart the
capacity of a municipality to exercise its powers or to perform
its functions.3

The Legislative Branch

National legislative authority is vested in the Parliament,3¢
which consists of the National Assembly and the National
Council of Provinces.3” The National Assembly consists of
between 350 and 400 members elected by popular vote38 for
a term of five years.3? The National Assembly is elected to
represent the people of the Republic of South Africa (the
“Republic”) and to ensure government in accordance with
the Constitution by selecting the president, providing a forum
for public consideration of issues, enacting legislation, and
overseeing executive action.*0 The National Council of
Provinces has 90 members, comprised of 10 delegates from
each of the nine provinces.*! It represents provincial interests
in the national sphere of government by participating in the
national legislative process and by providing a national forum
for public consideration of matters affecting the provinces.*?

The legislative authority of a province is vested in its provin-
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cial legislature,*3 which consists of between 30 and 80 mem-
bers** elected for a term of five years.*> A provincial legisla-
ture may pass a constitution for its province*® and may also
pass legislation for its province with respect to any matter
within a “functional area” listed in Schedule 4 or 5 of the
Constitution, or any other matter expressly assigned to the
provincial legislature by national legislation.*”

Schedule 4 of the Constitution provides Parliament con-
current jurisdiction with provincial legislatures to enact leg-
islation regarding specified “functional areas,”*8 which
include, infer alia: health services, population development,
education at all levels except tertiary education, welfare ser-
vices,and indigenous and customary law. Where national leg-
islation and provincial legislation falling within a “functional
area” listed in Schedule 4 are in conflict, national legislation
that applies uniformly with regard to the country as a whole
prevails over provincial legislation if it meets one of several
specified criteria.*” Schedule 5 lists the “functional areas,”
such as provincial planning and ambulance services, in which
Parliament may pass legislation for specified national interests
only when such intervention is necessary.>"

The legislative authority of a municipality is vested in its
Municipal Council.>! A municipality may adopt bylaws for
the effective administration of the matters which it has the
right to administer,>2 provided that any bylaw that conflicts
with national or provincial legislation is invalid.53

The Judicial Branch

Courts both create and interpret law. The judicial system
can have a significant impact on legislation, including legisla-
tion affecting reproductive rights, because courts are able to
enforce the law and deal with complaints from individuals
challenging the constitutionality of specific laws.

The Constitution vests national judicial authority in the
courts, which are “independent and subject only to the Con-
stitution and the law, which they must apply impartially and
without fear, favour or prejudice.5* The Constitution lists the
courts to include: the Constitutional Court; the Supreme
Court of Appeal; the High Courts, including any high court
of appeal established by an act of Parliament to hear appeals
from High Courts; the Magistrates’ Courts; and any other
court established or recognized by an act of Parliament.>3
High Courts are structured in a series of provincial and
regional (or “local”) divisions, while Magistrates’ Courts
operate within magisterial districts, which do not necessarily
coincide with local government areas.>®

Each court within the South African judicial system has a
specific jurisdiction. The Constitutional Court is comprised of
a president, a deputy president, and nine other judges.>” The

jurisdiction of the Constitutional Court is confined to issues

involving the interpretation, protection, or enforcement of the
Constitution.>® The Constitutional Court makes the final
decision as to the constitutionality of a national or provincial
statute or the conduct of the president of South Africa, and it
must confirm any order of invalidity made by any court with
jurisdiction to decide on constitutional matters before that
order has any force.>® The Supreme Court of Appeal is the
highest court of appeal in all matters other than constitutional
matters.®0 High Courts may decide on any matter not assigned
to another court by statute, including any constitutional mat-
ter, except where that matter falls within the exclusive juris-
diction of the Constitutional Court or has been assigned to
another court by an act of Parliament.®! Courts of a status
lower than a High Court may not decide upon the constitu-
tionality of any legislation or the president’s conduct.®2 Mag-
istrates’ Courts and other lower courts may decide on any
other matter determined by an act of Parliament.63

The Republic has a single national prosecuting authority,
which is comprised of a national director of public prosecu-
tions, other directors of public prosecutions, and prosecu-
tors.0% The prosecuting authority has the power to institute

criminal proceedings for the state.%>

B.SOURCES OF LAW

Domestic Sources of Law

Laws that affect women’s legal status, including their repro-
ductive rights, derive from a variety of sources. Domestic
sources of law in South Africa include the Constitution,
Roman-Dutch law, English law, legislation, judicial prece-
dent, and African customary law.

The Constitution is the supreme law of the Republic;¢
laws or conduct inconsistent with its principles are invalid.67
Chapter Two of the Constitution contains the Bill of Rights,
which applies to all law and binds the legislature, the execu-
tive, the judiciary, and all “organs of state”” ©3 These rights may
be limited only by a “law of general application to the extent
that the limitation is reasonable and justifiable in an open and
democratic society based on human dignity, equality and free-
dom”’%® A competent court may grant appropriate relief,
including a declaration of rights, to any person who alleges
that a right in the Bill of Rights has been infringed or threat-
ened.”” When interpreting the Bill of Rights, courts are
required to consider international law and to “promote the
values that underlie an open and democratic society based on
human dignity, equality and freedom,” and they are permitted
to consider foreign law.”! When interpreting legislation, and
when developing the common law or customary law, courts
must “promote the spirit, purport, and objects of the Bill of
Rights.”72
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Several provisions of the Bill of Rights directly affect the
status of women and reproductive rights. For example, the Bill
of Rights provides that neither the state nor any other person
may “unfairly discriminate directly or indirectly” against any-
one on any of the grounds listed in that section, which
include, inter alia, gender, sex, pregnancy, marital status, and
sexual orientation.”? The Bill of Rights further grants every-
one the right to bodily and physical integrity, which includes
the right “to make decisions concerning reproduction,”’# and
the right of access to health care services, including reproduc-
tive health care.”

Another major source of South African law is Roman-
Dutch law — the law that was applied and developed in
Holland in the seventeenth and eighteenth centuries.”®
Roman-Dutch law in large measure still governs — or forms
the basis for legislation governing — personal law, contracts,
and tort law.”7 English law is applied only in very limited cir-
cumstances. For instance, it is applied with respect to certain
areas of evidence, intellectual property, and bankruptcy law.”8

The application of African customary law, which 1s largely
uncodified, is currently governed in South Africa by Section 1
of the Law of Evidence Amendment Act, 1988.79 This section
provides that any court may apply “indigenous law” 80 if it “can
be ascertained readily and with sufficient certainty” 81 and is
not “opposed to the principles of public policy or natural jus-
tice””82 While this section grants courts discretion to apply
either customary or civil law, the overall choice of law must be
guided by a determination of which legal system the parties
“might reasonably have been expected to apply in the context
of the case””83 In making such a determination of which legal
system the parties would have expected to apply, courts may
take into account a variety of factors including: express or
implied agreement between the parties; the nature of prior
transactions between the parties; the subject matter and envi-
ronment of a transaction; the form of a transaction; and the
lifestyle of the parties.3* Customary law has only been codified
in the former province of Natal, by the Natal Code of Zulu
Law (the “Natal Code™),8% and in the formerly self-governing
territory KwaZulu by the KwaZulu Act on the Code of Zulu
Law (the “KwaZulu Code”).8¢ Pursuant to the Constitution,
these codes continue to have the same territorial application as
they had before the previous Constitution took effect on April
27,1994, and they continue in force in these areas subject to
amendment or repeal, and to consistency with the Constitu-
tion.87 However, since the amalgamation of Natal and
KwaZulu into the province of KwaZulu-Natal, there has not
yet been any determination of how differences between the

Natal and KwaZulu codes are to be reconciled.38

The continued application of African customary law is
ensured by the Constitution, which stipulates that when cus-
tomary law applies to a case, courts must apply it, subject to
the Constitution and any other legislation that specifically
deals with customary law.3? Traditional authorities, such as
chiefs and headmen, who observe systems of customary law,
may also function subject to any applicable legislation and
customs.?? To deal with matters of customary law and tradi-
tional leadership, the Constitution provides that national or
provincial legislation may establish “houses of traditional lead-
ers” and that national legislation may establish a “council of
traditional leaders.” ! Furthermore, the clause of the Bill of
Rights that guarantees the right to freedom of religion, belief,
and opinion, states that the Constitution should not be
construed to preclude legislation that recognizes systems of
personal and family law under any tradition or marriages con-
cluded under any tradition or system of religious, personal, or
family law, provided that such recognition is consistent with
the provisions of the Constitution.??

International Sources of Law

Many international human rights treaties recognize and
promote specific reproductive rights. Because they are legally
binding on governments, these international instruments
impose specific obligations to protect and advance these
rights. International agreements become legally binding
within the Republic once they are signed by the national
executive?3 and approved by resolution in both the National
Assembly and the National Council of Provinces.”* In gen-
eral, international agreements must be enacted into law by
national legislation, but “self-executing” provisions of agree-
ments that have been approved by Parliament become law
unless they conflict with the Constitution or an act of Parlia-
ment.”?> In addition to international agreements, customary
international law also constitutes law in the Republic of
South Africa unless it conflicts with the Constitution or an

act of Parliament.¢

The South African government has rati-
fied certain human rights treaties,” including: the Conven-
tion on the Elimination of All Forms of Discrimination
Against Women;”8 and the Convention on the Rights of the
Child.? However, South Africa has neither signed nor rati-
fied a number of significant human rights treaties, 109 such as:
the International Covenant on Economic, Social and Cultur-
al Rights;101 the International Covenant on Civil and Politi-
cal Rights;192 the African Charter on Human and Peoples’
Rights;103 and the Convention on the Elimination of All

Forms of Racial Discrimination.104
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1. Examining Reproduc-

Issues of women’s health and reproductive rights are dealt
with in South Africa in the context of the country’s health
and population policies. The Health Act, 1977 (No. 63 of
1977), which previously regulated health services in South
Africa, is currently in the process of being substantially
revised. The new act is likely to be comprehensive, encom-
passing matters such as the restructuring of the national health
system, district health development, hospitals, medicines, and
health information systems. In the meantime, the develop-
ment of the health sector is being guided by numerous poli-
cy documents issued by the national and provincial health
departments.105 Thus, an understanding of reproductive
rights in South Africa must be based upon an examination of

those policies.

A.HEALTH LAWS AND POLICIES

Objectives of the Health Policy
The government is currently engaged in a“complete transtor-
mation” of the health care delivery system.100 In 1994, when
the ANC came to power, it inherited a public sector health
system characterized by fragmentation, geographical maldistri-
bution of resources, inefficiency, and an overemphasis on hos-
pital-based care.!97 Furthermore, the private sector consumes
a disproportionate share of resources in relation to the size of
the population that the health system serves,108 and the private
sector is characterized by soaring expenditures. !0 Transforma-
tion of the health care delivery system is oriented towards the
provision of primary health care services — an approach that
emphasizes community participation, intersectoral collabora-
tion, and cost-effective care, and in which preventive, promo-
tive, curative, and rehabilitative services are integrated.!10
Priorities in this restructuring process include: cost-contain-
ment in both the public and private sectors; improved access to
care and better quality of services, especially at the primary care
level; redistribution of public sector resources among the levels
of care; and greater accessibility of private sector resources to a
larger portion of the population.!1!

Infrastructure of Health Services

The health system 1s being restructured around three lev-
els of health authorities. At the national level, a unified
Department of Health has been established. Its responsibilities
include: providing overall leadership in the formulation of
health policy and legislation; developing the capacity of
provincial health departments to provide effective health ser-

vices;and ensuring equity in the allocation of resources to the

provinces.!12 Pursuant to the Constitution, provincial health
departments are responsible for providing and regulating
health services in their respective provinces, within the frame-
work of national policies and guidelines formulated by the
national Department of Health.!13 At the primary care level,
the organization of provincial health systems is centered
around health districts.11# Primary health care and hospital
services in each health district will be administered by District
Health Authorities — unified, integrated health management
structures at the local level.113 All residents of each district will
have access to district health services, provided by a team of
staff specializing in various components of primary health
care.116 District Health Authorities will be able to supple-
ment the services provided to health system users by entering
into contractual arrangements with private sector providers,
thus making resources currently available within the private
sector more accessible to the broader population.!1” Services
provided within the publicly funded primary health care sys-
tem include family planning services, HIV/AIDS education
and counseling, and maternal and child health services such as
antenatal care, deliveries, postnatal, and neonatal care.!18

Cost of Health Services

The government’s 1996-97 health budget was U.S.$4.2 bil-
lion (R 17.2 billion),'® comprising 9.9% of total estimated
government expenditure.!20 The increasing emphasis on
primary health care is reflected in the increased expenditure
on primary health care from an estimated 29% of total
public health expenditure in 1995-96 to a projected 36.5% in
2000-01.121 Government commitment to increasing access to
primary health care is also evidenced by the expanding range
of free health services provided by government. Until 1994,
health services were subject to user charges, with few excep-
tions.122 Services exempt from user charges in the public sec-
tor included sterilization, general family planning services,and
the examination of victims of rape and other assaults.!23 As of
June 1, 1994, free health services were extended to children
under 6 years of age and to all pregnant women, for the peri-
od from the diagnosis of pregnancy until 42 days after termi-
nation of pregnancy, or until any complications that have
developed from the pregnancy are cured or stabilized.124 From
April 1, 1996, the free health care policy was extended to
include all patients at the primary health care level.125

Regulation of Health Providers

Before 1995, the conduct and practice of South African
health professionals was regulated by a plethora of statutory
bodies operating in the Republic and in the former “inde-
pendent homelands’126 In 1995, the laws pursuant to which
these bodies were constituted were amended so as to consol-

idate them into four statutory councils: the Interim National
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Medical and Dental Council of South Africa, the South
African Interim Nursing Council, the Interim Pharmacy
Council of South Africa,and the Chiropractors, Homeopaths
and Allied Health Service Professions Interim Council.127
These councils were created for a period of two years, during
which time they are required to make recommendations to
the Minister of Health concerning their reconstitution, and to
advise the Minister of Health about amending the legislation
pursuant to which they were established so as to place “greater
emphasis on professional practice, democracy, transparency,
equity, accessibility and community involvement.128

Traditional healers are not regulated within this frame-
work of statutory councils. Nevertheless, the national Depart-
ment of Health has recognized the importance of traditional
practitioners and traditional birth attendants as being instru-
mental in promoting primary health care.!2? It has therefore
recommended that provincial governments should consider
the regulation and control of traditional healers, both to legal-
ly empower them and to ensure that adequate standards are
observed in traditional medical practice.!30

Patients’ Rights

South African law provides users of the health system with
certain safeguards against abuse by health care providers. For
instance, the South African common law imposes a legal duty
on medical practitioners to respect the confidentiality of their
patients.131 A violation of this duty is likely to give rise to a tort
action based on invasion of privacy.132 Similarly, medical prac-
titioners are not permitted to treat patients without their con-
sent. Violation of this rule could be regarded as a serious assault
on the patient.!33The patient’s consent may only be dispensed
with in very limited circumstances, including where statutory
authority exists for such intervention in the interests of public
health, and where a patient requires emergency treatment but
is temporarily unable to provide consent due to shock, uncon-
sciousness, or intoxication.!3* More generally, the statutory
councils described in the preceding section may investigate
complaints of any improper or disgraceful conduct of health
professionals, and may exercise disciplinary powers in respect
of persons found guilty of such misconduct.135

The rights of health service users are likely to receive con-
siderably greater priority in the emerging National Health
System. The government has stated that a fundamental prin-
ciple of this system is that the needs and rights of users should
be respected, and that individual users and communities
should be empowered to participate in the governance of the
health system.13¢ In accordance with this principle, the
national Department of Health has recommended the cre-
ation of a Charter of Community and Patients’ Rights, in

consultation with health service providers and users.137

B. POPULATION AND FAMILY PLANNING

Population and Family Planning Policy
In 1984, the former South African government established a
Population and Development Programme (“PDP”’), with the
goal of achieving a lower population growth rate capable of
being sustained by South Africa’s economic and natural
resources.!38 The PDP was premised upon the notion that a
lower population growth rate should be achieved through
socioeconomic development, particularly in areas of education,
primary health care, economic development, employment
opportunities, and housing.13 The agencies responsible for
implementing the PDP included an Interdepartmental Com-
mittee and a Chief Directorate of Population Development
(which is currently within the Department of Welfare).140The
Chief Directorate of Population Development established
“population units” in all the provinces. These population units
were initially formed to support community development, but
later shifted their priorities toward information, education,and
communication (“IEC”) campaigns, particularly targeted to
groups such as youth and women.The objective of these activ-
ities was to encourage smaller families. 141

The new South African government’s socioeconomic
development policies are articulated in the Reconstruction
and Development Programme,!*2 which has effectively
replaced the PDP.143 Furthermore, pursuant to the Constitu-
tion, population development is now a legislative and execu-
tive responsibility of provincial government, although the
national government has concurrent jurisdiction to enact laws
on population development when national interests are at
stake.1#+ In light of these developments, the Department of
Welfare is reassessing the role of the national population
units.14> The Ministry for Welfare and Population Develop-
ment also recently released a discussion document inviting
public comment on the possible content of a population pol-
icy for South Africa.146This “Green Paper on Population Pol-
icy” was intended to stimulate debate on the relationship
between population issues and development in South
Africa.!47 In this discussion document, it is acknowledged that
a development and population policy should deal not only
with population trends, but also with the environment,
resources, production, and patterns of consumption.!48 The
Green Paper on Population Policy raises a variety of issues
requiring public comment, including, for example, whether or
not South Africa should set specific goals in relation to the
average number of children a woman or man should have,14?
and what mechanisms, if any, should be available for coordi-
nating activities aimed at women’s empowerment. 150

Government Delivery of Family Planning Services

Since 1974, family planning services have been provided
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free of charge in government facilities.!>! The distribution of
services has, however, been inadequate and inequitable.!>2 For
example, services in predominantly white areas were better
than services in predominantly black areas.’>3 Many women
in rural areas and informal settlements only had access to
injectable contraceptives, and rural clinics often lacked facilities
for inserting intrauterine devices (“IUDs”).15* Furthermore,
barrier methods of contraception, such as condoms and
diaphragms, were not widely promoted despite their potential
to prevent sexually transmitted diseases (“STDs”).155 Family
planning services have now been identified as one of the ser-
vices to be provided by District Health Authorities in com-
munity hospitals, clinics, and community health centers,15¢
which should substantially increase the accessibility of these
services. In some provinces, there are stand-alone family plan-
ning clinics. In 1995, in Kwazulu-Natal, for example, there
were 25 family planning clinics. However, efforts are current-
ly being made to integrate these clinics with facilities that pro-
vide a broader range of primary health care services.!57 In
addition, a major component of the new Department of
Health’s interventions against the human immunodeficiency
virus (“HIV”) and acquired immune deficiency syndrome
(“AIDS”) has been to increase condom distribution.!>® The
Department of Health has also recently introduced the female
condom, and has trained primary health care and family plan-

ning staff on its application.159

C.CONTRACEPTION

In 1995, the overall contraceptive prevalence rate was 53%,
with 51.7% of the population using modern methods and
1.3% using traditional methods.160 African women most
commonly use injectable contraceptives, while the oral pill is
the method used most extensively among the other racial
groups.101 Between 10% and 25% of men use condoms. 162

Legal Status of Contraceptives

The Medicines and R elated Substances Control Act, 1965
(the “Medicines Act”),163 provides for the registration and
control of medicines and medical devices, including contra-
ceptive drugs and devices. The Medicines Act categorizes
medicines and certain medical devices in a series of schedules.
The preconditions for the sale or supply of medicines or
devices vary according to the schedule in which the particu-
lar medicine or device is located.

Oral contraceptives containing only progestogen are listed
in the second schedule of the Medicines Act. Schedule 2 sub-
stances may be sold only by a pharmacist, or by a trainee phar-
macist or pharmacist assistant under the personal supervision
of a pharmacist. The pharmacist must record the particulars of
every sale of a Schedule 2 substance in a book maintained for

this purpose. These medicines may only be sold to a person

under the age of 16 years if the sale is made pursuant to a pre-
scription issued by a medical practitioner or pursuant to a
written order disclosing the purpose for which the substance
will be used and signed by someone whom the seller knows
to be over the age of 16 years.164

Hormones intended for oral contraception, except oral
contraceptives containing only progestogen, are listed in the
third schedule of the Medicines Act. Schedule 3 medicines
may also be sold only by a pharmacist, or by a trainee phar-
macist or pharmacist assistant under the personal supervision
of a pharmacist, and the details of such sales must be recorded
in a book maintained for this purpose. Schedule 3 substances
must be sold on the written prescription or oral instructions
of a medical practitioner, regardless of the age of the purchas-
er.165 Schedule 4 of the Medicines Act lists [UDs. The sale of
Schedule 4 substances and devices is subject to the same
requirements as the sale of Schedule 3 substances. However, if
the sale is made on the oral instructions of a medical practi-
tioner, these verbal instructions must be confirmed by a writ-
ten prescription within seven days.160

In addition, the Medicines Act prohibits the sale of any

medicine or scheduled substance unless it bears a label stating
particulars prescribed by regulation.!67 The Medicines Act
further grants the Minister of Health extensive powers to
make regulations on matters such as: packaging; the compo-
sition, therapeutic suitability, effect, purity, or other properties
of medicines; and the importation, transportation, storage, or
disposal of medicines and scheduled substances.!08

Regulation of Information on Contraception

The Medicines Act prohibits the publication or distribu-
tion of any false or misleading advertisement concerning any
medicine, including contraceptives.!%? Contraceptive adver-
tisements or educational publications that contain explicit
sexual content may also, pursuant to the provisions of the
Films and Publications Act, 1996 (the “Films Act”), potential-
ly be subject to age restrictions or other restrictions relating to
distribution.}70The Films Act was enacted to replace the ear-
lier Publications Act, 1974 (No. 42 of 1974), which had been
challenged as unconstitutional.1”! The Films Act is based on
the principle that adults should enjoy the optimum amount of
freedom, and that children should be protected against mate-
rials which are harmful or disturbing.172The Films Act estab-
lishes a Film and Publications Board,173 with powers to
regulate the distribution of certain publications and films,
primarily by means of classification, the imposition of age
restrictions, and the rendering of consumer advice.17# Per-
sons aggrieved by a decision of the Film and Publications
Board may appeal the decision to a Film and Publications
Review Board.17
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D. ABORTION

Legal Status of Abortion

On November 12,1996, South Africa enacted the Choice on
Termination of Pregnancy Act, 1996 (the “Choice Act”).176
This act repealed the provisions related to abortion contained
in the Abortion and Sterilization Act, 1975.177 Section 2(1) of
the Choice Act now defines the circumstances in which preg-
nancies may lawfully be terminated!”8 to be:

(a) upon request of a woman!7? during the first 12 weeks
of the gestation period!8Y of her pregnancy;

(b) from the 13th week up to and including the 20th week
of the gestation period if a medical practitioner, after consulta-
tion with the pregnant woman, is of the opinion that —

(1) the continued pregnancy would pose a risk of
injury to the woman’s physical or mental health; or
(ii) there exists a substantial risk that the fetus would
suffer from a severe physical or mental abnormality; or
(11) the pregnancy resulted from rape or incest; or
(iv) the continued pregnancy would significantly aftect
the social or economic circumstances of the woman; or

(c) after the 20th week of the gestation period if a medical
practitioner, after consultation with another medical practi-
tioner or a registered midwife, is of the opinion that the con-
tinued pregnancy:

(1) would endanger the woman’s life;
(i1) would result in severe malformation of the fetus; or
(ii1) would pose a risk of injury to the fetus.

Requirements for Obtaining Legal Abortion

The Choice Act sets forth three major requirements for
the performance of a legal abortion. First, the informed con-
sent of the pregnant woman is required. Second, the law states
that, depending upon the stage of pregnancy, the abortion
must be performed either by a medical practitioner or a reg-
istered midwife. Finally, the Choice Act specifies the type of
facilities in which such a procedure must occur.

The Choice Act requires the informed consent of the
pregnant woman for the termination of her pregnancy.!8! In
almost all circumstances, no consent other than that of the
pregnant woman is required.!82 Where the pregnant woman
is under 18 years of age, the Choice Act requires a medical
practitioner or registered midwife to advise the woman to
consult with her parents, guardian, family members, or friends
prior to the procedure being performed. However, a woman
may not be refused access to a termination of pregnancy
because she chose not to consult with other individuals.!83
The only exceptions to the requirement of the pregnant
woman’s consent apply in the case of a woman who is either
so severely mentally disabled that she is“completely incapable

of understanding and appreciating the nature or conse-

quences of a termination of her pregnancy” or who is in a
state of continuous unconsciousness with no reasonable
prospect of regaining consciousness in time to request and to
consent to the termination of her pregnancy.!3* If those con-
ditions are met, the woman’s guardian, spouse, or “curator”
may request and consent to the termination of her pregnan-
cy during the first 12 weeks of the gestation period, or from
the 13th week up to and including the 20th week on the
grounds set forth in Section 2(1)(b). However, the additional
consent of two medical practitioners, or a medical practition-
er and a registered midwife, is also required.!85 Alternatively,
the pregnancy of such a woman may be terminated at the
behest of two medical practitioners, or a medical practitioner
and a registered midwife, in one of two circumstances. Dur-
ing the period up to and including the 20th week of the
woman’s gestation period, such practitioners may supply the
necessary authorization if they are of the opinion that the
continued pregnancy would pose a risk of injury to the
woman’s physical or mental health, or if there exists a sub-
stantial risk that the fetus would sufter from a severe physical
or mental abnormality. After the 20th week of gestation, such
practitioners may supply the requisite consent if they are of
the opinion that the continued pregnancy would endanger
the woman’s life, result in a severe malformation of the fetus,
or pose a risk of injury to the fetus.186

The Choice Act also stipulates the persons able to perform
alegal abortion and the facilities where such a procedure can
occur. Abortions performed at the request of 2 woman dur-
ing the first 12 weeks of the gestation period may be carried
out either by a medical practitioner or by a registered midwife
who has completed the prescribed training course.187 All oth-
er pregnancy terminations may be performed only by a med-
ical practitioner.188 In addition, surgical abortions may only
be performed at a facility designated by the Minister of
Health for that purpose.18? Persons in charge of such facilities
are required to keep records of all abortion procedures per-
formed in their facilities, and must forward this information,
while maintaining confidentiality regarding the woman’s
identity, to the Director-General of Health.1%0 The Choice
Act provides that the identity of women who have requested
or obtained a termination of pregnancy must remain confi-
dential at all times.191

DPenalties

Section 10 of the Choice Act prescribes penalties for per-
sons who contravene the requirements of this law. Any person
who performs an abortion procedure and does not meet the
professional qualifications required by the Choice Act is guilty
of an offense and is liable upon conviction to a fine or to

imprisonment for a period up to 10 years.192 Persons who are
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required to maintain and furnish records pursuant to the
Choice Act but fail to do so are liable to be fined or to be
imprisoned for a period not exceeding six months.!?3 Fur-
thermore, it is an offense for any person to prevent the lawful
termination of a pregnancy or to obstruct access to a facility
for the termination of a pregnancy. Any person found guilty
of this offense 1s liable to a fine or to imprisonment for a peri-
od not exceeding 10 years.194

Regulation of Abortion Information

‘When a woman requests a termination of pregnancy from
a medical practitioner or registered midwife, the Choice Act
requires that practitioner to inform the woman of her rights
pursuant to this law.195 The Choice Act also places an obliga-
tion on the state to “promote the provision of non-mandato-
ry and non-directive counseling, before and after the

termination of pregnancy.’196

E. STERILIZATION

hend the consequences of, or bear parental responsibility for,
“the fruit of coitus.”20> Secondly, a magistrate or the person
who is normally entitled to consent to an operation upon the
person concerned — for example, the parent or guardian of a
minor, or the curator of a mentally ill person under curator-
ship206 — must consent to the operation.207 Thirdly, the
Minister of Health, or a medical officer of the Department of
Health so authorized by the Minister of Health, must grant
written authority for the sterilization.298 Any person who
performs a sterilization upon a person who was unable to
consent, other than in accordance with the procedure
described above, is guilty of a criminal offense punishable by
a fine not exceeding U.S.$1,220.00 (R 5000), or to impris-
onment for a period not exceeding five years, or to both the

fine and imprisonment.209

F. FEMALE GENITAL MUTILATION/
FEMALE CIRCUMCISION

There are no specific laws in South Africa regarding the per-
formance of sterilizations upon persons capable of consent-
ing. Sterilization is predominantly governed by South African
statutory law as well as by the common law that applies to the
performance of general surgical procedures.!97 The Child
Care Act, 1983,198 provides that any person over the age of 18
years is competent to consent, without the assistance of her or
his guardian, to the performance of any operation upon her-
self or himself.1?? Thus, a mentally competent, consenting
adult may freely choose sterilization as her or his preferred
method of contraception.2%0 Legal scholars in South Africa
have differed on the issue of whether or not the sterilization
of a married person requires the consent of that person’s
spouse.201 The argument for spousal consent is based on an
alleged legally protected interest of a person in the reproduc-
tive capacity of her or his spouse.202 Nevertheless, it may be
argued that the provision in the Constitution which guaran-
tees that everyone has the right to make decisions concerning
reproduction and control over his or her body203 denies any
right which persons may previously have had to refuse con-
sent to the sterilization of their spouses.

The Abortion and Sterilization Act governs the steriliza-
tion of any person who for any reason is incapable of con-
senting, or who 1is legally incompetent to consent, to the
operation.204 In these circumstances, a sterilization may only
be performed once three requirements have been met. First,
two medical practitioners must certify in writing that the per-
son concerned is suffering from a hereditary condition which
would cause her or his child to suffer from a serious physical
or mental disability, or that the person concerned is unable,

due to permanent physical or mental disability, to compre-

Female genital mutilation (“FGM”) — also referred to as
female circumcision — is not practiced to a significant extent
in South Africa,210 and there is no legislation that explicitly
addresses this practice. A person who subjected another per-
son to FGM would, however, in all likelihood be liable to be
charged with the common law offense of assault, which is the
unlawful and intentional application of force or threat of force

against another person.211

G. HIV/AIDS AND SEXUALLY TRANSMITTED DISEASES

The HIV/AIDS epidemic has a significant impact on
women'’s health and gives rise to important issues pertaining to
reproductive rights.A full evaluation of laws and policies affect-
ing reproductive health and rights in South Africa must there-
fore examine issues of HIV/AIDS and sexually transmitted
diseases (“STDs”). The Department of Health has estimated
that, in the beginning of 1996, 1.8 million South Africans
were infected with HIV.212 This number represents a tenfold
increase over the past five years.213 Overall, 10% of woman
attending antenatal clinics are HIV-positive,2!4although in
some urban areas this figure is as high as 30%.213 At present, the
primary mode of HIV transmission in South Africa is hetero-
sexual intercourse — a radical change from the earlier phase of
the epidemic from 1982 to 1986 when HIV infection and
AIDS were mainly restricted to gay men.216 South Africa is
also in the midst of an epidemic of STDs.217 At least 10% of
the population have ulcerative infections caused by syphilis
and chancroid, while the median prevalence rates of chlamy-
dia and gonorrhea are 11% and 8%, respectively.2!8

Policies Affecting HIV/AIDS and STDs

In November 1988, the former South African govern-

ment established AIDS Training and Information Centres in
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strategic locations around the country and set up an AIDS
Unit and National AIDS Advisory Group within the Depart-
ment of Health.219 In 1992, the AIDS Unit was replaced by a
more “community-sensitive” AIDS Programme, within the
Primary Health Care Directorate of the Department of
Health.220 Since 1994, the new Government has made AIDS
a high priority within its programme of socioeconomic
development.?21 The status of the AIDS Programme has been
elevated to a Directorate within the Department of Health,
and its sphere of operation has been expanded to include
STDs.222 The Department of Health has adopted five key
approaches in a “medium term” strategy to combat the HIV
and STD epidemics:

m life skills and responsible sex education programs in

schools and youth centers;

= mass communication strategies to popularize meth-

ods of prevention;

m increased access to barrier methods of contraception,

including male and female condoms;

= more effective and more appropriate management of

STDs; and

= establishment of norms, standards, and guidelines for

the care of patients suffering from AIDS.223

Laws Affecting HIV/AIDS

Although the South African Law Commission has recom-
mended the passage of an “HIV and AIDS Act,” there is at pre-
sent no comprehensive statute dealing with issues relating to
HIV/AIDS in South Africa.224 Rather, South African law
affecting AIDS currently derives from a variety of sources,
including the common law, statutory law, and ethical guide-
lines and practice rules prepared by the South African Medical
and Dental Council (“SAMDC”),22> which specify the acts or
omissions that may give rise to disciplinary action by the
SAMDC.226 1t is also to be noted that all existing laws and
policies are now subject to scrutiny in terms of the Bill of
Rights enshrined in the Constitution, which binds not only
the state, but also natural and juristic persons to the extent that
particular provisions of the Bill of Rights are applicable.?27

The most far-reaching protection that the Constitution
provides to people with HIV or AIDS is contained in Section
9, which guarantees that everyone has the right to equal pro-
tection and benefit of the law, and which prohibits unfair dis-
crimination by the state or any other person against anyone
on various grounds, including disability.228 Other provisions
that provide potentially important protections to people with
HIV or AIDS include, infer alia: the right to have one’s digni-
ty respected and protected;?2? the right to bodily and psy-
chological integrity;230 the right to privacy;23! the right to
freedom of movement;232 the right to choose one’s trade,

occupation, or profession freely;233 the right to fair labor
practices;?3* the right to have access to health care ser-
vices;235 the right to basic education;23¢ the right of access to
information;237 and the right to administrative action that is
lawful, reasonable, and procedurally fair.238

Laws to Control HIV Transmission

Neither HIV nor AIDS has been declared to be a “notifi-
able medical condition”23? such that health care workers are
required to report cases to the local authorities. Rather, med-
ical practitioners voluntarily supply information regarding all
new cases of AIDS to the Department of Health while main-
taining the anonymity of the person infected with HIV.240
However, AIDS is listed as a “communicable disease” for the
purposes of the Communicable Disease Regulations, which
set forth far-reaching measures to contain the spread of com-
municable diseases in the event that such diseases constitute a
real danger to health.24! These measures include: the closure
of teaching institutions and public places of entertainment;
quarantine of persons carrying communicable diseases or of
persons who have come into contact with such carriers; and
the compulsory medical examination of persons suspected of
being carriers of communicable disease and who constitute a
danger to the public health.242 The inclusion of AIDS as a
“communicable disease” for the purposes of these regulations
has been widely criticized, and draft regulations have been
published for comment which would exclude AIDS from the
application of these provisions. 243

Criminal law has not been used as a measure to combat
HIV transmission in South Africa.24* However, it is possible
that persons infected with HIV who knowingly or negli-
gently engage in acts which could lead to the transmission of
HIV to another person, may be liable to prosecution for
crimes such as murder, attempted murder, culpable homicide,
or assault. 24>

HIV/AIDS and Health Care

HIV-positive persons who seek medical treatment need
special protection from health care providers who may not be
sensitive to the special needs of these patients. The important
question arises, for instance, of whether or not medical prac-
titioners should be compelled to treat patients whom they
know to be HIV-positive. In addition, it may be critical to
ensure that a patient consents to HIV testing and that medical
practitioners respect the confidentiality of their patients.
South African law addresses several of these concerns.

The South African Medical and Dental Council Guide-
lines state that“[n]o health worker may ethically refuse to treat
any patient solely on the grounds that the patient is, or may
be, HIV seropositive.”246 The SAMDC Guidelines further

state that “[n]o doctor may withhold normal standards of
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treatment from any patient solely on the grounds that the
patient is HIV seropositive, unless such variation of treatment
is determined to be in the patient’ interest.”247 However, the
duty to treat as set forth in the SAMDC Guidelines is mere-
ly an ethical duty, rather than a legal one.248 Under common
law, a doctor in private practice may decide not to treat a
patient for any reason — including the HIV status of the
patient — except in an emergency or where the physician
has already embarked on treatment of the patient.24? On the
other hand, medical practitioners who are employed by hos-
pitals or by the state are bound by their conditions of service,
which generally oblige such medical practitioners to treat all
patients referred to them in the course of their employ-
ment.250 In light of the constitutional prohibition of unfair
discrimination?>! and its guarantee of a right of access to
health care services,252 it is likely that any refusal by a medical
practitioner — whether in private or public sector practice —
to provide care to HIV-positive persons could be challenged
as a violation of the Constitution.

Testing the HIV-serostatus of a patient should only be
performed with the informed consent of that patient.253 This
principle derives from the South African common law,254
and has been confirmed by SAMDC Guidelines, which
describe the types of information that must be given to
patients.255 The consent of a patient to an HIV test must be
expressly given, as tacit consent is not considered sufficient
under these circumstances.250 The consent requirement may
only be dispensed with in the event of an emergency.25’
Furthermore, substitute consent — such as from a “curator,”’
guardian, or family member — may be obtained for HIV
testing of mentally ill persons or persons below the age of
14 years.258

Medical practitioners have a duty to respect the confiden-
tiality of their patients. This is a legal duty recognized by the
common law, which has been reiterated in the rules of the
SAMDC.25? In Jansen Van Viwren and Another NNO v,
Kiuger,200 the court stated that the fact that “AIDS is a dan-
gerous condition...on its own does not detract from the right
of privacy of the afflicted person, especially if that right is
founded in the doctor-patient relationship. A patient has the
right to expect due compliance by the practitioner with his
professional ethical standards”*26! Disclosure of medical infor-
mation is permissible only in limited circumstances, includ-
ing: where the patient has consented to disclosure; where
disclosure is required by law; or where disclosure is in the
public interest.262 However, disclosure of such information
to sexual partners of the patient and to health care workers
exposed to the blood or other bodily fluids of an HIV-infect-
ed patient may be justified as being in the public interest.263

In such circumstances, SAMDC Guidelines prescribe that
the medical practitioner should first attempt to obtain the
patient’s consent before making such disclosure.204

SAMDC Guidelines place no obligation on medical prac-
titioners to undergo testing for HIV, or to inform patients of
their HIV status. However, the SAMDC Guidelines set forth
detailed instructions on “universal precautions” which should
be used by health care workers to prevent transmission of
HIV from health care workers to patients and vice versa.205
Employers of health care workers have a legal duty to provide
the necessary equipment and facilities for such universal pre-
cautions, pursuant to Section 8(1) of the Occupational Health
and Safety Act,200 which provides that ““[e]very employer shall
provide and maintain, as far as is reasonably practicable, a
working environment that is safe and without risk to the
health of his employees.”

HIV/AIDS and Education

Measures for the control of communicable diseases in
schools are set forth in Regulations Relating to Communica-
ble Diseases and the Notification of Notifiable Medical Con-
ditions267 (the “Communicable Disease Regulations”). AIDS,
but not HIV, is listed as a communicable disease in Annexure I
of these regulations. The Communicable Disease R egulations
require a school principal who is aware or has reason to suspect
that a pupil is suffering from a communicable disease or was in
contact with such a person to notify the relevant health or local
government authorities without delay.268 The principal may
not allow a pupil suffering from AIDS to enter the school
unless authorized thereto by a medical certificate to this
effect.269 A parent who knows that her or his child is suffering
from AIDS or was in contact with such a person must inform
the principal of the school of this.2”0 The Communicable Dis-
ease Regulations have been widely criticized, and draft regu-
lations that would expressly prohibit principals from refusing
to allow students to attend schools on the basis that they are
HIV-positive have been published for public comment.2’! In
any event, the existing Communicable Disease Regulations
may be in conflict with the Constitutional protection against
unfair discrimination and the guarantee that everyone has the
right to a basic education.272

HIV/AIDS and Employment

Under common law, employers have the right to freely
decide whom they wish to employ and may therefore require
prospective employees to undergo an HIV test prior to
employment.273 However, the recently promulgated Labour
Relations Act, 1995,274 contains a “transitional” provision
protecting both employees and applicants for employment
from unfair discrimination — direct or indirect — on any

arbitrary ground, including disability.2’> Pursuant to the
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common law, employers may not require an employee to
undergo HIV testing against his or her will, as this would
amount to unilateral alteration of the employment con-
tract.276 HIV-positive employees also have no legal duty to
inform their employers of their HIV serostatus, unless that
person poses a threat to the health of other employees or she
or he becomes so 1ill as to be unable to properly fulfill the
employment obligations.2’7 Dismissal solely on the grounds
of HIV infection is likely to be regarded as automatically
unfair. Section 187(1)(f) of the Labor Relations Act provides
that a dismissal is “automatically unfair if.. . the reason for the
dismissal is. . .that the employer unfairly discriminated against
an employee, directly or indirectly, on any arbitrary ground,
including, but not limited to...disability.”

HIV/AIDS and Life Insurance

HIV testing for the purposes of life insurance is not regu-
lated by South African law. Rather, the Life Offices Associa-
tion (“LOA”) — an association of life assurance companies278
— has entered into an agreement (the “LOA Agreement”)
that 1s binding on all its members and which sets forth mini-
mum standards regarding the insurance of HIV-positive per-
sons.27? Pursuant to this agreement, a negative HIV test result
is a precondition for the issuance of life policies worth
U.S.$48,780 (R 200,000) or more, or for disability policies of
U.S.$488 (R 2,000) per month or more.280

Laws Affecting STDs

South African law does not specifically prescribe measures
to be taken for the prevention and control of STDs. STDs
have neither been declared “communicable diseases” for the

purposes of the Communicable Disease Regulations28!

nor
have they been declared “notifiable medical conditions” pur-
suant to the powers conferred on the Minister of Health by
the Health Act, 1977.282The control of STDs does, however,
fall within the broad powers conferred on local authorities by
the Health Act to render services for the prevention of com-

municable diseases.283

H. ARTIFICIAL INSEMINATION

The Human Tissue Act, 1983,2%4 and detailed regulations
issued thereunder,285 regulates the conditions in which per-
sons may be artificially inseminated in South Africa. Artificial
insemination may be performed only upon a married woman
— including a woman married under customary law — and
only with the written consent of her husband.28¢ A child
born as a consequence of artificial insemination is regarded by
law as the legitimate child of the woman giving birth and her
husband.287 The South African Law Commission has also
recently proposed a Bill on Surrogate Motherhood, which

would regulate the artificial insemination of women acting as

surrogate mothers.288 The provisions of the bill, however,
must be scrutinized for compliance with the Constitution

before it can be enacted into law.289

. Understanding the

Exercise of Reproductive
Rights:Women’s

Women’s reproductive health and rights cannot be fully eval-
uated without investigating women’s legal status within soci-
ety. Not only do laws relating to women’s legal status reflect
societal attitudes that affect reproductive rights, but such laws
often have a direct impact on women’s ability to exercise
reproductive rights. The legal context of family life,a woman’s
access to education, and laws and policies affecting her eco-
nomic status can contribute to the promotion or the frustra-
tion of a woman’s access to reproductive health care and her
ability to make voluntary and informed decisions about such
care. Laws regarding age of first marriage can also have a sig-
nificant impact on a young woman’s reproductive health. Fur-
thermore, laws relating to rape, sexual assault, and domestic
violence present significant rights issues and can have direct
consequences for women’s health.

At the outset of this discussion, it is important to note that
several structures have been established to ensure that issues of
women’s health and gender equality are adequately addressed
by the government. A national Maternal, Child and Women’s
Health Directorate has been established within the Depart-
ment of Health, and directorates or subdirectorates for Mater-
nal, Child and Women’s Health have been set up in most of
the provinces.2?0 Furthermore, the Constitution mandates
the establishment of a Commission for Gender Equality to
promote respect for gender equality and for the protection,
development, and attainment of gender equality.2! Pursuant
to this Constitutional mandate, the Commission on Gender
Equality Act, 1996,292 was enacted to provide for the compo-
sition, powers, functions, and functioning of the Commission
for Gender Equality.223 The functions of the Commission for
Gender Equality are extensive and include, inter alia: monitor-
ing and evaluating the policies of governmental or private
bodies; making recommendations in respect of any law which
may potentially affect gender equality or the status of women,
or new legislation which would promote gender equality;
investigating gender-related issues with a view to resolving
disputes or rectifying acts or omissions; and monitoring com-
pliance with international legal instruments related to the

objects of the Commission.2?* In exercising these functions,
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members of the Commission have wide powers, including

limited powers of entry, search, and seizure.295

A.RIGHTS WITHIN MARRIAGE

Marriage Law
In South African law, marriage is defined as “the legally recog-
nized voluntary union of one man and one woman to the
exclusion of all others while it lasts”2% To enjoy full legal
recognition, marriages must be solemnized by a duly autho-
rized marriage officer?%7 in accordance with the provisions of
the Marriage Act, 1961.298 Unless the parties to the marriage
specified otherwise in an “antenuptial contract,” parties to civ-
il marriages contracted before November 1, 1984, were mar-
ried “in community of property; 2% and wives were subject to
the “marital power” of their husbands such that a wife was
unable to contractually bind the joint household without her
husband’s consent. A husband, however, could even alienate
the marital home without his wife’s consent.30 The Matri-
monial Property Act, 1984,301 abolished “marital power” in
respect of all marriages entered into after November 1,
1984,302 and, in the absence of an antenuptial contract speci-
fying otherwise, made all marriages subject to community
property principles with “accrual,” whereby husband and wite
are joint administrators of the joint estate for the duration of
the marriage and share equally in the profits accrued during
the marriage on its dissolution.393 “Marital power” was final-
ly abolished in all civil marriages by the General Law Fourth
Amendment Act, 1993.304 The effect of the abolition of “mar-
ital power” in civil marriages is to eliminate the restrictions on
a wife’s capacity to contract and to litigate.3%> Hence, these
reforms have given wives legal equality with their husbands.306
Marriages of men and women pursuant to African cus-
tomary law do not constitute legally valid marriages because
they are potentially polygamous and are not solemnized by
designated marriage officers according to the formalities set
forth in the Marriage Act.397 In several statutes, however, cus-
tomary marriages are accorded the same legal consequences as
legally valid marriages for certain specific purposes,>®includ-
ing for the purposes of maintenance.39?The basic require-
ments for a customary marriage include:310 payment of
bridewealth by the prospective husband or his family to the
family of the woman he intends to marry; consent of the bride
and bridegroom;and consent of the bride’s guardian, although
such consent may not be “unreasonably” withheld.3!! The
Black Administration Act, 1927,312 provides that black women
who are partners in customary unions and living with their
husbands are legally considered to be “minors” under the
guardianship of their husbands.313

The Marriage Act makes provision for Islamic and Hindu

religious leaders to be designated marriage officers for the pur-
pose of solemnizing marriages according to “Mohammedan
rites or the rites of any Indian religion.”3!4 Hindu marriages are
legally recognized as valid marriages only if solemnized by a
duly designated marriage officer in accordance with the provi-
sions of the Marriage Act.3!> Marriages performed according
to Muslim law are not valid, however, because they are “poten-
tially polygamous,” 3160although they are afforded some limited
statutory recognition similar to those afforded to customary
marriages.317 For a discussion on marriage and adolescents, see
the section on adolescents below.

Divorce and Custody Law

The Divorce Act, 1979,318 provides that a court may grant
a divorce on one of two grounds — the “irretrievable break-
down of marriage” and the mental illness or continuous
unconsciousness of a party to the marriage.31? “Irretrievable
break-down of marriage” refers to a marriage that “has
reached such a state of disintegration that there is no reason-
able prospect of the restoration of a normal marriage rela-
tionship.”320 There are no restrictions on the types of facts or
circumstances which may be indicative of an irretrievable
breakdown of marriage,32! and the blameworthiness of the
spouses’ conduct is irrelevant to granting a divorce.322 The
court may, however, postpone the divorce proceedings to
enable the parties to attempt reconciliation, if it is of the opin-
ion that the spouses may be reconciled.323

When granting a divorce, a court may make an order
regarding the custody of any children of the marriage.324 In
making such an order, courts must be guided primarily by the
best interests of the child, taking account of all relevant cir-
cumstances.32 Ultimately the court must decide which of
the parents will better fulfill the childs multiple needs.32¢ In
general, custody of young children and daughters of any age
is awarded to the mother,327 while custody of older boys is
awarded to the father.328 Where the court grants custody to
one parent, the other parent retains a right of reasonable access
to the children.32? The Divorce Act further provides that a
court may make an order regarding the guardianship330 of the
child, including an order granting sole guardianship to either
of the parents.33! The Guardianship Act, 1993,332 grants
guardianship of minor children born of a marriage to the
mother, in the absence of a court order to the contrary.333
Furthermore, a court granting a decree of divorce may make
any order which it considers appropriate with regard to the
maintenance of a dependent child of the marriage.33* Courts
may order one spouse to pay maintenance to the other in
accordance with a written agreement between them.335
Maintenance orders are enforced by maintenance courts, pur-

suant to the provisions of the Maintenance Act, 1963.336
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In customary law marriages, the failure of either spouse to
perform her or his duties in marriage may be sufficient reason
for divorce.337 Wives generally have sufficient reason for
divorce if their husbands failed to support them or if their
husbands exceeded the “right of moderate chastisement.”338
Grounds for dissolution of customary marriages in KwaZu-
lu-Natal are enumerated by the Natal and KwaZulu Codes.
These codes provide that either partner to a customary mar-
riage may bring an action for divorce on any of the following
grounds: adultery; continued refusal of the other party to
engage in sexual intercourse; desertion; “continued gross mis-
conduct”; imprisonment of the partner for a period not less
than five years; or the existence of conditions which “render
the continuous living together of the partners insupportable
or dangerous.’33? In addition, wives may bring an action for
divorce by reason of “gross cruelty” or ill-treatment by the
husband, or accusations of witchcraft or other “serious allega-
tions” made against them by their husbands.340

In the absence of agreement to the contrary between the
spouses’ families, customary law entitles the husband and his
family to full parental rights in respect of children born of a
marriage, if bridewealth has been paid.3*! However, despite
this rule of customary law, courts apply common law princi-
ples to custody insofar as they award custody to the parent
who is better able to serve the best interests of the child.342 In
customary law, the closest analogy to maintenance is isondlo,
which is a onetime payment that may be claimed by any per-
son who has raised a child, if the parent claims custody of that
child.343 In fact, statutory law is now typically applied to
maintenance claims.3#* The Natal and KwaZulu Codes pro-
vide that, upon the dissolution of a customary marriage,
courts may make any order regarding maintenance of minor

children that it considers “just and expedient.”345

B. ECONOMIC AND SOCIAL RIGHTS

Property Rights

While customary law places restrictions on women'’s entitle-
ment to land ownership,34¢ women gain access to land
through the general duty of support owed to them by the
male head of the family. Pursuant to this duty, the family head
allots to wives pieces of land on which to support themselves
and their children.3*7 The discriminatory effects of customary
law in this regard are compounded by Section 11(3)(b) of the
Black Administration Act,348 whereby women in customary
unions are considered minors and are subject to the guardian-
ship of their husbands. Hence, husbands in customary mar-
riages are given legal control of everything owned or acquired
by their wives.34? Some of the harsher effects of this law have
been mitigated to some extent by Section 11A of the Black

Administration Act, which exempts black women from black
law and custom insofar as it affects the acquisition or disposal
of a “right of leasehold, sectional leasehold or ownership,” or
the borrowing of money on the strength of that right, or the
defense of that right in a court of law.3>0 While Section 11A
has been lauded as a “victory for African women, 33! it has
also been criticized for providing “limited formal equality”
which “does not reflect social reality."352

Customary laws that restrict women’s access to property
appear to be in violation of Section 9 of the Constitution,
which provides that everyone is equal before the law and pro-
hibits unfair discrimination on the basis of gender or sex.353
These laws also appear to be in direct violation of Section
25(1) of the Constitution, which provides that “no law may
permit arbitrary deprivation of property.’354 The Ministry of
Land Affairs has recognized the unconstitutionality of laws
that prejudice the ability of women to own land and has artic-
ulated its commitment to eradicate gender discrimination in
land allocation and ownership.33> In pursuing this objective,
the government has identified the need to remove all legal
restrictions on women’s access to land and to ensure that land
assets are registered in the names of beneficiary members of a
household, rather than solely in the name of the head of the
household.356

Labor Rights

The South African government has articulated its commit-
ment to ensuring that all workers have equal rights.357 The
government has already made significant strides toward pro-
tecting the rights of women employees by passing the Labour
Relations Act, 1995.358 The Labour Relations Act provides
that every employee has the right not to be unfairly dis-
missed.3>? Dismissals are “‘automatically unfair” in certain cir-
cumstances, such as where the reason for the dismissal is the
employee’s pregnancy, intended pregnancy, or any related rea-
son, or where the dismissal occurred because the employer
“unfairly discriminated against an employee, directly or indi-
rectly, on any arbitrary ground,” including, inter alia: gender,
sexual orientation, marital status, or “family responsibility.*360

The Minister of Labour has commissioned the drafting of
a new employment standards law.301 The Department of
Labour subsequently published for public comment a set of
preliminary policy proposals concerning the possible content
of the new statute (the “Employment Standards Policy™).362
The Employment Standards Policy takes note of certain areas
of South African employment law that need to be revised in
the new employment standards law because they provide
inadequate protection to women workers. First, farm work-
ers, domestic workers, and part-time workers — a high pro-

portion of whom are women363 — are excluded from certain
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protections, including minimum wages, the right to unpaid
leave, and sick pay, all available to other workers.304 The
Employment Standards Policy proposes that such workers be
given the protection of the new employment standards
law.365 Secondly, the Employment Standards Policy recog-
nizes the need for reconsidering the existing regulation of
maternity leave and maternity pay,and the need for legislation
to provide for a short period of paid paternity leave.3%¢ Cur-
rently, the Basic Conditions of Employment Act prohibits
women from working for four weeks before and eight weeks
after childbirth, unless they are granted a special exemp-
tion.3¢7 Employees have no general entitlement to maternity
pay, although the Unemployment Insurance Act allows con-
tributors to the Unemployment Insurance Fund to receive
45% of their wages for up to six months.368 The Unemploy-
ment Insurance Act, 1966,369 however, entitles women who
adopt a child under two years of age to maternity leave.370
Thirdly, the Employment Standards Policy proposes that spe-
cial protection should be given to pregnant employees
engaged in night work, and that pregnant women and nurs-
ing mothers who normally engage in work that might place
their health at risk should be offered suitable alternative work
without loss of salary.371

The Ministry of Labor has also published policy proposals
for a new Employment and Occupational Equity Statute.372
This law will implement measures to eradicate discrimina-
tion in employment practices, prevent harassment in the
workplace (including sexual harassment), and enable the
Department of Labour to require companies to develop
employment equity plans.373 Other measures to ensure equal
treatment of employees will be implemented through codes
of practice and subsidiary legislation.374

Access to Credit

Gender equality is a major objective of the current gov-
ernment’s economic policy.37> Within this policy, the gov-
ernment has identified the need to address the problem of
credit constraints for women with limited collateral through,
for example, increasing training opportunities for women,
improving credit subsidies, and encouraging innovative cred-
it schemes.376

Access to Education

The educational system in South Africa is characterized
by significant disparities in educational levels on the basis of
both race and gender. The new South African government
has articulated policy and implemented structures specifical-
ly to eradicate these disparities and to ensure equal access to
education for all. For a discussion of these measures, see the

section on adolescents below.

C.RIGHT TO PHYSICAL INTEGRITY

Rape

Rape is defined as “intentional, unlawful sexual intercourse
with a woman without her consent.”377 The offense of rape
requires penetration of the penis into the vagina. Non-con-
sensual oral sex, anal sex, or insertion of foreign objects into
the vagina constitute the offense of “indecent assault” rather
than rape.3’8 In 1993, the Prevention of Family Violence
Act379 was enacted, which provides that a husband may be
convicted of the rape of his wife.380 Sexual intercourse with
a girl under 16 years of age, regardless of her consent, consti-
tutes statutory rape.38! For a further discussion of statutory
rape and other sexual offenses against minors, see the section
on adolescents below.

Prosecution in rape cases is complicated by certain rules of
evidence that favor the defendant. In rape cases, South African
courts are guided by a “cautionary rule” of evidence, which
requires additional care to be taken when accepting the
uncorroborated testimony of women who have been
raped.382 In effect, the cautionary rule results in an addition-
al burden of proof for the prosecution beyond the ordinary
standard of proof beyond a reasonable doubt applied to other
assault crimes.383 Furthermore, the rule of evidence barring
introduction of a victim’s earlier sexual history during a rape
trial is waived if the complainant previously had a relationship
with the defendant.3¥* While the judicial process is often a
harrowing experience for rape survivors,38> the creation of a
Sexual Offences Court in Wynberg, Western Cape, represents
a promising initiative to address this problem, albeit on a lim-
ited scale. The Wynberg Sexual Offenses Court, established in
1992, employs women assessors and specially trained prose-
cutors with lighter caseloads to better prepare for cases. Sepa-
rate waiting rooms are provided for the plaintiffs and
defendants. Furthermore, police officers from each of the
Criminal Investigation Units in the surrounding areas have
been trained as police rape specialists.386

Domestic Violence

South African criminal law does not recognize domestic
violence as a specific crime, although women may charge
abusive husbands or partners with the common law offense of
assault. 387 The principal civil law remedy available to victims
of domestic violence is an interdict issued pursuant to the
Prevention of FamilyViolence Act.388 The remedy is available
between “a man and a woman who are or were married to
each other according to any law or custom and also a man and
a woman who ordinarily live or lived together as husband and
wife, although not married to each other”389 In the interdict,

a judge or magistrate may enjoin the alleged abuser from




PAGE 106

‘WOMEN OF THE WORLD:

committing any act including, but not limited to: assaulting or
threatening the complainant or a child living with one or
both of the parties; entering the matrimonial home or other
place where the complainant resides; or preventing the com-
plainant or a child who ordinarily lives in the matrimonial
home from entering that home.3?0The interdict is accompa-
nied by a warrant for the arrest of the alleged abuser, which is
suspended subject to compliance with the interdict.3%1 A
partner arrested for noncompliance with such an interdict
must be brought before a judge or magistrate within 24 hours
of the arrest.392 The penalty for failure to comply with an
interdict issued pursuant to this act is a fine or imprisonment
for a period not exceeding 12 months, or both the fine and
imprisonment.393

Sexual Harassment

South Africa has no legislation which specifically address-
es sexual harassment. Nevertheless, the problem of sexual
harassment in the workplace is receiving increasing attention
by the courts and by the Ministry of Labour. In 1989, a sexu-
al harassment suit was brought before a South African court
for the first time.3%4 In this case, the court found a senior
executive guilty of touching a woman co-worker inappropri-
ately, and held that employers had a duty to ensure that
their employees were not subjected to sexual harassment in
the workplace.3%5 In 1995, the Minister of Labour, Tito
Mboweni, issued a statement expressing the Ministry’s con-
cern regarding the extent of sexual harassment in South
African workplaces and pledging the full support and coop-
eration of the Ministry and Department of Labour for initia-
tives aimed at eliminating sexual harassment.3%¢ The Minister
of Labour indicated that the Directorate for Equal Opportu-
nities, established within the Department of Labour, would
address issues of sexual harassment in the workplace.37 In
addition, the recently promulgated Labour Relations Act,
1995,398 established a Commission for Conciliation, Media-
tion and Arbitration.3?? One of the functions of this Com-
mission 1s to provide employees, employers,and employees’ or

employers’ organizations with advice or training concerning

the prevention of sexual harassment in the workplace.#00

iv. Focusing on the

Rights of a Special Group:

The needs of adolescents are often unrecognized or neglect-
ed. Given that 37.1% of the South African population is under
the age of 15,401 it is particularly important to meet the repro-
ductive health needs of this group.The effort to address issues

of adolescent rights, including those related to reproductive

health, are important for women’s right to self-determination
as well as for their health.

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

Issues of adolescent health, including reproductive health,
fall within the responsibilities of the Maternal, Child and
Women’s Health Directorate of the Department of Health.402
Until now, adolescents have typically not been provided with
access to the full range of reproductive health services, such as
education and counseling about sexuality and adolescent
health. Few centers have existed that specialize in adolescent
health, and these have largely been confined to the main
cities.*03 Furthermore, the Child Care Act, 1983 (Act No. 74
of 1983), provides that persons of 14 years or younger require
the assistance of their parent or guardian to obtain medical
treatment.*04 In effect, this means that children under the age
of 15 years cannot legally have access to contraceptive mea-
sures without the consent of their parent or guardian.*0>
The Department of Health has set the goal of providing all
health workers with training in the field of adolescence by the
year 1998.406

B. FEMALE GENITAL MUTILATION AND
ADOLESCENTS

As mentioned above, FGM is not practiced to any significant
extent in South Africa.407

C.MARRIAGE AND ADOLESCENTS

The Marriage Act requires minors — persons under the age
of 21408 — who have not previously contracted a valid mar-
riage to obtain the consent of their parents or guardians as a
prerequisite for marriage.*99 However, boys under the age of
18 years and girls under the age of 15 years may not enter a
valid marriage except with the permission of the Minister of
Home Affairs or other authorized officer.*10 Customary law
regimes do not specify a minimum age for first marriage, but
rather require only that the spouses have reached puberty, the

age of which varies from person to person.*11

D. EDUCATION AND ADOLESCENTS

The South African educational system is characterized by sig-
nificant disparities in educational levels between men and
women, and among the various racial groups. In 1993,99% of
white South Africans were literate, as compared to 84% of
Indians, 66% of coloreds, and 54% of Africans.412 Women
account for 53.4% of persons aged 16 to 24 who are not
attending school and have not yet obtained Standard 10 (the
highest level of schooling).*13 Black women were doubly dis-
advantaged by apartheid policies of the former South African

government, which sought to exclude black children from
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educational opportunities that would allow them to engage in
higher education and higher-skilled careers,and by socioeco-
nomic pressures which resulted in many girls having to leave
school prematurely. 414

The new South African government has demonstrated a
firm commitment to eradicating these disparities in access to
education. The National Education Policy Act, 1996,*15 pro-
vides that national education policy must advance the right of
every person to basic education and equal access to education
institutions,*1¢ and must be directed toward “achieving equi-
table education opportunities and the redress of past inequal-
ity in education provision, including the promotion of gender
equality and the advancement of the status of women.”417
The government has already announced its intention to pro-
vide free and compulsory education for all children from a
“reception year” up to grade nine.*!8 On January 1,1995, the
government commenced implementation of the “ten years
free and compulsory education” policy by enrolling all six-
year-olds in Grade One.*!? The policy is expected to be
phased in over several years.*20

The Ministry of Education has also announced its inten-
tion to establish a fulltime Gender Equity Commissioner and
a permanent Gender Equity Unit within the Department of
Education.*2! The functions of the Gender Equity Unit will
be to advise the Director-General of Education on all aspects
of gender equity in the education system, including, for
example: possible mechanisms to correct gender imbalances
in enrollment, subject choice, career paths, and employment;
responses to sexism in curricula, textbooks, teaching, and
guidance; and strategies to eliminate sexism, sexual harass-

ment, and violence throughout the educational system.*22

E.SEX EDUCATION FOR ADOLESCENTS

Education of adolescents on issues of STDs and HIV/AIDS
is one of the key strategies of the Department of Health’s
HIV/AIDS and STD Programme.*23 Education on these
issues will form part of a broader program that will encompass
matters such as nutrition, substance abuse, and environmental
awareness.*24 In 1997, a comprehensive package on health,
including sexual health, will be incorporated into school cur-

ricula for the first time.423

F. SEXUAL OFFENSES AGAINST MINORS

Section 14(1) of the Sexual Offenses Act, 1957,42¢ makes it an
offense for any man to have or attempt to have sexual inter-
course with a girl under 16 years of age, or to commit or
attempt to commit an “immoral or indecent act” with a boy or
girl under the age of 19 years, or to solicit such an act.*27 The
Sexual Offenses Act specifies two defenses which may be

raised to charges pursuant to this section.*?8 The first such

defense incorporates three components, each of which must
be present for the defense to succeed, namely: at the time of
the offense, the girl was a prostitute; the accused was under the
age of 21 years at the time of the offense; and the accused had
not previously been charged with a similar offense.*2 The sec-
ond defense is that the girl, or the person in whose charge she
was, deceived the accused into believing that she was over the
age of 16 years at the time of the offense.*30 The consent of the

minor is not a defense to a charge pursuant to this section.
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AFRICAN CONSTITUTION 58 (1995).

89.S.ArrR. CONST. § 211(3).

90.1d.§ 211(2).

91.1d.§ 212(2).

92.1d.§ 15(3).

93.1d.§ 231(1).

94. Id. § 231(2). International agreements signed by the national executive which are of a
technical, administrative or executive nature, or which otherwise do not require ratifica-
tion or accession, are legally binding without approval by the National Assembly and the
National Council of Provinces, but must be tabled in both houses of Parliament within a
reasonable time. S.AFR. CONST. § 231(3).

95.1d.§ 231(4).

96.1d.§ 232.

97.1. Currie, List of Human Rights Treaties Acceded to or Ratified by South Africa (visited Feb.
19,1997) <http://pc72.Jaw.wits.ac.za/docs/ratlist.html>.

98. Convention on the Elimination of All Forms of Discrimination against Women, opened

for signature Mar. 1,1980, 1249 UN.T.S. 14 (entry into force Sept. 3, 1981) (signed by South

Africa on Jan. 29, 1993 and ratified in 1995).

99. Convention on the Rights of the Child, G.A. Res 640 (VII), 7 UN. GAOR, Supp.
(No. 20) at 27, U.N. Doc. A/2361 (1952) (entry into force July 7, 1954) (signed by South
Africa on Jan. 29, 1993 and ratified in 1995).

100. CURRIE, supra note 97.

101. International Covenant on Economic, Social and Cultural Rights, adopted Dec. 16,
1966,993 U.N.T.S. 3 (entry into_force Sept. 3, 1976).

102. International Covenant on Civil and Political Rights, adopted Dec. 16, 1966, 999
UN.T.S. 171 (entry into force March 23,1976).

103. African Charter on Human and Peoples’ Rights, adopted June 26, 1981, OAU Doc.
CAB/LEG/67/3/Rev.5 (1981) reprinted in 21 L.L.M. 58 (1982) (entry into force Oct. 21,
1986).

104. International Convention on the Elimination of All Forms of Racial Discrimination,
opened for signature Mar. 7, 1966, 660 UN.T.S. 195 (entry into force Jan. 4,1969).

105. SOoUTH AFRICAN HEALTH REVIEW 1996, at 197 (Health Sys. Trust [Durban] & Hen-
ry J. Kaiser Family Found. 1996).

106. AFR. NAT’L CONGRESS, THE RECONSTRUCTION AND DEVELOPMENT PROGRAMME
2.12.5.2 (1994) [hereinafter RECONSTRUCTION AND DEVELOPMENT PROGRAMME 1994].
107.Id.9 2.12.1; see also Dep’t of Health, Restructuring of the National Health System for Uni-
versal Primary Health Care q 2 (1996) (visited Feb. 19,1997) <http://www.aztec.co.za/biz/
dgreen/nhipart1.htm> [hereinafter Restructuring of the National Health System].

108. Private sector employment accounts for 59% of physicians, 93% of dentists, 89% of
pharmacists,and 60% of supplementary health personnel. However, only an estimated 23%
of South Africans have regular access to private sector health care. Restructuring of the Nation-
al Health System, supra note 107,92.2.

109. Id. 9 2.4.

110. RECONSTRUCTION AND DEVELOPMENT PROGRAMME 1994, supra note 106, §
2.12.5.8.
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111. Restructuring of the National Health System, supra note 107,9] 2.5.

112. DEP'T OF HEALTH [S. AFR.], TOWARDS A NATIONAL HEALTH SYSTEM 7-10 (1995)
[hereinafter TOWARDS A NATIONAL HEALTH SYSTEM].

113. S. AFrR. CONST. §§ 104(1), 125(2), read with S. AFR. CONST. sched. 4; TOWARDS A
NATIONAL HEALTH SYSTEM, supra note 112, at 15.

114. TOWARDS A NATIONAL HEALTH SYSTEM, supra note 112, at 15.

115. Restructuring of the National Health System, supra note 107,94.3.2.

116.1d.94.3.5.1.

117.1d.94.3.4.

118. 1d.94.2.1.

119. One U.S. dollar is worth approximately 4.10 South African Rands. Thomas Cook
Foreign Exchange (Feb. 24,1997).

120. SOUTH AFRICAN HEALTH REVIEW 1996, supra note 105, at 76.

121. Restructuring of the National Health System, supra note 107, 5.

122. SOUTH AFRICAN HEALTH REVIEW 1995, supra note 11, at 165.

123.1d.at 194.

124. Services provided to pregnant women pursuant to this policy include all available
health services, and are not limited to services for conditions related to the pregnancy.
GOVERNMENT GAZETTE NOTICE 657(1994), as reproduced in SOUTH AFRICAN HEALTH
REVIEW 1996, supra note 105.

125.1d. at 162.

126. SOUTH AFRICAN HEALTH REVIEW 1995, supra note 11, at 195.

127.These amendments were effected by: the MEDICAL, DENTAL AND SUPPLEMENTARY
HEALTH SERVICE PROFESSIONS AMENDMENT ACT NO. 18 OF 1995; NURSING AMEND-
MENT ACT NO. 5 OF 1995; PHARMACY AMENDMENT ACT NO. 6 OF 1995; and the CHI-
ROPRACTORS, HOMEOPATHS AND ALLIED HEALTH SERVICE PROFESSIONS AMENDMENT
Act No. 40 OF 1995.

128. MEDICAL, DENTAL AND SUPPLEMENTARY HEALTH SERVICE PROFESSIONS AMEND-
MENT ACT NO. 18 OF 1995, § 4; NURSING AMENDMENT ACT NO. 5 OF 1995, § 4; PHAR-
MACY AMENDMENT ACT NO. 6 OF 1995, § 4; and CHIROPRACTORS, HOMEOPATHS AND
ALLIED HEALTH SERVICE PROFESSIONS AMENDMENT ACT NO. 40 OF 1995, § 4.

129. TOWARDS A NATIONAL HEALTH SYSTEM, supra note 112, at 40.

130. Id.

131. STEPHEN HARRISON, REVIEW AND REFORM OF SOUTH AFRICAN HEALTH LEGISLA-
TION 116 (1995) (unpublished L.L.M. dissertation, University of Cape Town).

132.1d.

133. Id.at 118.

134.1d.

135. See, e.¢.,§§ 41 and 42 of the Medical, Dental and Supplementary Health Service Pro-
fessions Act No. 56 of 1974.

136. Restructuring of the National Health System, supra note 107,94.1,§ 8.

137. TOWARDS A NATIONAL HEALTH SYSTEM, supra note 112, at 46.

138. MINISTRY FOR WELFARE & POPULATION DEV., A GREEN PAPER FOR PUBLIC Dis-
CUSSION: POPULATION POLICY FOR SOUTH AFRICA 14 (1995) [hereinafter GREEN PAPER
ON POPULATION PoLicy].

139.1d.

140. Id.

141.1d. at 14-15.

142. RECONSTRUCTION AND DEVELOPMENT PROGRAMME 1994, supra note 106.

143. GREEN PAPER ON POPULATION POLICY, supra note 138, at 15.

144.S.AFR. CONST. §§ 104(1), 125(2), read with S.AFR. CONST. sched. 4. See infra discus-
sion of Setting the Stage: the Legal and Policy Framework.

145. GREEN PAPER ON POPULATION POLICY, supra note 138, at 15.

146.1d.at 5.

147. Id.

148. Id.at 18.

149.1d.at 27.

150. Id.at 32.

151.Women’s Health Project, Women’s Health Conference Policy on Contraception (1994).
152. Id.

153.1d.

154. Id.

155. 1d.

156. TOWARDS A NATIONAL HEALTH SYSTEM, supra note 112, at 18-19.

157.Telephone interview with Dr. David Harrison, Health SystemsTrust, Durban (Feb. 2,
1997).

158. SOUTH AFRICAN HEALTH REVIEW 1996, supra note 105, at 169.

159. Id. at 169.

160. GREEN PAPER ON POPULATION POLICY, supra note 138, at 7-8.

161. SOUTH AFRICAN HEALTH REVIEW 1995, supra note 11,at 11.

162.Id. at 174.

163. MEDICINES AND RELATED SUBSTANCES CONTROL ACT NO. 101 of 1965.
164.1d.§ 22A(4).

165. Id.§ 22A(5).

166. Id. § 22A(6).

167.1d.§ 18(1).

168. Id. § 35(1).

169. 14.§ 20.

170. FILMS AND PUBLICATIONS ACT NO. 65 of 1996.

171.Republic of S.Afr., Report of the Task Group: Film and Publication Control, presented to Dr.
M.G. Buthelezi (Minister of Home Affairs), Dec. 1,1994,at 1.

172. Id. p. 20.

173. FiLMS AND PUBLICATIONS ACT NO. 65 of 1996, § 3.

174.1d.§ 2.

175.1d.§ 20(1).

176. REPUBLIC OF S. AFR., CHOICE ON TERMINATION OF PREGNANCY ACT NoO. 92 of
1996 [hereinafter CHOICE ACT].

177.1d. The Abortion and Sterilization Act, 1975, severely restricted access to abortions by
prescribing detailed procedural requirements which had to be met before abortions could
be performed, and by limiting the grounds for legal abortions to situations where preg-
nancy: endangered the life of the pregnant woman or constituted a serious threat to her
physical health; constituted a serious threat to the woman’s mental health; posed a serious
risk that the child to be born would be seriously disabled; or was the result of “illegitimate
carnal intercourse” with a woman with permanent mental disability. ABORTION AND
STERILIZATION ACT NoO. 2 of 1975, §3.

178.“Termination of pregnancy”is defined in § 1 of the Choice Act to mean “the separa-
tion and expulsion, by medical or surgical means, of the contents of the uterus of a preg-
nant woman.”

179.“Woman”is defined in § 1 of the Choice Act to mean “any female person of any age.”
180.“Gestation period” is defined in § 1 of the Choice Act to mean “the period of preg-
nancy of a woman calculated from the first day of the menstrual period which in relation
to the pregnancy is the last”

181. CHOICE ACT, supra note 176, § 5(1).

182.1d.§ 5(2).

183. 1d.§ 5(3).

184.1d.§ 5(4).

185. Id.

186.1d.§ 5(5).

187. 1d.§ 2(2).

188.1d.

189.14.§ 3.

190.1d.§ 7(3).

191.1d.§ 7(5).

192. 1d.§ 10(1).
193.1d.§ 10(2).
194.1d.§ 10(1)(c).

195.1d. § 6.

196.14.§ 4.

197. HARRISON, supra note 131, at 140.
198. CHILD CARE ACT NO. 74 of 1983.
199.1d.§ 39(4)(a).

200. HARRISON, supra note 131, at 140.

(
(

201.]. C. Sonnekus, Sterilisasie — toestemming deur nie-pasiént-gade?, De Rebus 369, 373
(Aug. 1986).

202.Id.at 371.

203.S.AFR. CONST. § 12(2).

204. ABORTION AND STERILIZATION ACT NO. 2 of 1975, § 4(1).

205.1d.§ 4(1)(a).

206. Sonnekus, supra note 201, at 369.

207. ABORTION AND STERILIZATION ACT, NO. 2 OF 1975, § 4(1)(b).

208.1d.§ 4(1)(c).

209.1d.§ 10(1).

210. NAHID ToOUBIA, FEMALE GENITAL MUTILATION: A CALL FOR GLOBAL ACTION
(Rainb@, 1995).
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211.Telephone interview with Michael Jennings, supra note 56.

212.SOUTH AFRICAN HEALTH REVIEW 1996, supra note 105, at 165.

213.1d.at 27.

214.1d.

215.Id. at 166.

216. ASPECTS OF THE LAW RELATED TO AIDS 13 (S. Afr. L. Comm’n Working Paper No.
58, Project 85,1995).

217.SOUTH AFRICAN HEALTH REVIEW 1995, supra note 11, at 44.

218.1d.

219.Id.at 174.

220.1d.

221.Id.at 175.

222.1d.

223.SOUTH AFRICAN HEALTH REVIEW 1996, supra note 105, at 169-70.

224. ASPECTS OF THE LAW RELATED TO AIDS, supra note 216, annex. A.

225. The SAMDC was the predecessor to the Interim National Medical and Dental
Council of South Africa, discussed above.

226. ASPECTS OF THE LAW RELATED TO AIDS, supra note 216, at 33.

227.S.AFrR. CONST. § 8.

228.1d.§ 9.1t s still unclear whether HIV-infection would constitute disability for the pur-
poses of this provision. Id. § 25.

229.1d.§ 10.

230.1d.§ 12.

231.1d.§ 14.

232.1d.§ 21.

233.1d.§ 22.

234, 1d.§ 23.

235.1d.§ 27.

236.1d.§ 29.

237.1d.§ 32.

238.1d.§ 33.

239. ASPECTS OF THE LAW RELATED TO AIDS, supra note 216, at 150.

240.Id.

241. REGULATIONS RELATING TO COMMUNICABLE DISEASES AND THE NOTIFICATION OF
NOTIFIABLE MEDICAL CONDITIONS, NO. R. 2438 annex. 1 (1987).

242.1d.regs. 2, 14.

243. ASPECTS OF THE LAW RELATED TO AIDS, supra note 216, at 144.

244 Id.at 162.

245. ANN STRODE, AIDS AND THE LAW: MAINTAINING THE BALANCE (A PARALEGAL
MANUAL) 85-86 (1995); ASPECTS OF THE LAW RELATED TO AIDS, supra note 216, at 162.
246.SAMDC GUIDELINES 2, as cited in ASPECTS OF THE LAW RELATED TO AIDS, supra note
216, at 39.

247.1d.

248. ASPECTS OF THE LAW RELATED TO AIDS, supra note 216, at 39.

249.Id.at 38.

250. Id.

251.S.ArrR. CONST. § 9(3).

252.1d.§ 27(1).

253. STRODE, supra note 245, at 14.

254.Id.at 14.

255. SAMDC GUIDELINES 4-5, as cited in ASPECTS OF THE LAW RELATED TO AIDS, supra
note 216, at 43.

256. STRODE, supra note 245, at 14.

257.1d.at 17.

258.Id.at 18-19.

259. Jansen vanVuuren and Another NNO v. Kruger 1993 (4) SA 842, 850.

260. 1993 (4) SA 842.

261.1993 (4) SA at 856.

262. ASPECTS OF THE LAW RELATED TO AIDS, supra note 216, at 52.

263.1d.

264.SAMDC GUIDELINES 4,5 & 6, as cited in ASPECTS OF THE LAW RELATED TO AIDS, supra
note 216, at 54-55.

265. SAMDC GUIDELINES 3 & 6, as cited in ASPECTS OF THE LAW RELATED TO AIDS, supra
note 216, at 63-64.

266. OCCUPATIONAL HEALTH AND SAFETY ACT NO. 85 of 1993.

267. REGULATIONS RELATING TO COMMUNICABLE DISEASES AND THE NOTIFICATION OF
NOTIFABLE MEDICAL CONDITIONS, NO. R. 2438, reprinted in GOVERNMENT GAZETTE

No. 11014 of October 30, 1987 [hereinafter REGULATIONS RELATING TO COMMUNICA-
BLE DISEASES 1987].

268. Id.reg. 7(1)(a).

269. Id.reg. 7(1) (b).

270.1d.reg.7(2).

271.DRAFT REGULATIONS RELATING TO COMMUNICABLE DISEASES AND THE NOTIFICA-
TION OF NOTIFIABLE MEDICAL CONDITIONS, NOTICE NO. 703 of 1993 § 67, reprinted in
GOVERNMENT GAZETTE NO. 15011 of July 30, 1993.

272.S.ArR. CONST. §§ 9, 29.

273. ASPECTS OF THE LAW RELATED TO AIDS, supra note 216, at 131-32.This law may be
subject to challenge pursuant to the prohibition against unfair discrimination in the Con-
stitution. S.AFR. CONST. § 9.

274.LABOUR RELATIONS ACT NO. 66 of 1995.

275. Id. sched. 7 (§§ 2(1), 2(2)). This transitional protection of applicants for employment
is likely to be replaced by comprehensive legislation in the near future. ASPECTS OF THE
Law RELATED TO AIDS, supra note 216, at 139.

276.1d.at 132.

277.1d.at 133.

278. STRODE, supra note 245, at 99.

279. ASPECTS OF THE LAW RELATED TO AIDS, supra note 216, at 120.

280. Id.at 121.

281. REGULATIONS R ELATING TO COMMUNICABLE DISEASES 1987, supra note 267, annex. 1.
282. HEALTH ACT NoO. 63 OF 1977. See 21 JOUBERT (ed.), LAWS OF SOUTH AFRICA
(LAWSA), ] 288.

283. HEALTH ACT NO. 63 OF 1977, § 20(1)(d).

284. HUMAN TissUE ACT No. 65 OF 1983.

285. REGULATIONS REGARDING THE ARTIFICIAL INSEMINATION OF PERSONS, AND
RELATED MATTERS NO. R. 1182, reprinted in GOVERNMENT GAZETTE No. 10283 of
June 20, 1986.

286. Id.reg. 8(1).

287. CHILDREN’s STATUS ACT NO. 82 OF 1987, § 5.

288.DRAFT BILL ON SURROGATE MOTHERHOOD proposed by SOUTH AFRICAN LAw COM-
MISSION, GENERAL NOTICE 512 of 1995 reprinted in GOVERNMENT GAZETTE NO. 16479
of June 14, 1995.

289.R. Pretorius Surrogate Motherhood: A Detailed Commentary on the Draft Bill, DE REBUS
114 (Feb. 1996).

290. SOUTH AFRICAN HEALTH REVIEW 1996, supra note 105, at 182.

291.S.Arr. ConsT. §§ 181(1),187.

292. COMMISSION ON GENDER EQUALITY ACT NO. 39 OF 1996.

293.1d.

294.1d.§ 11

295.1d.§ 13.

296. JOUBERT, supra note 282, at 16.

297.MARRIAGE ACT NO. 25 of 1961, § 11(1).

298. MARRIAGE ACT NO. 25 of 1961.

299.A property regime whereby the estates of the husband and wife were merged into a
joint estate, administered by the husband.

300. HUMAN RIGHTS WATCH WOMEN’S RIGHTS PROJECT,VIOLENCE AGAINST WOMEN IN
SOUTH AFRICA: THE STATE RESPONSE TO DOMESTIC VIOLENCE AND RAPE 28 (1995).A
somewhat different property regime applied in respect to civil marriages entered into
between Africans, which were governed by the Black Administration Act 38 of 1927.
These marriages excluded community of property, but wives were still subject to their
husbands’ marital power. However, the Matrimonial Property Law Amendment Act No.
3 of 1988 resulted in African marriages contracted after December 2, 1988, being subject
to “community of property” and excluding marital power.

301. MATRIMONIAL PROPERTY ACT NO. 88 of 1984.

302. Id.§ 11.

303. HUMAN RIGHTS WATCH WOMEN’S RIGHTS PROJECT, supra note 300, at 28; JOUBERT,
supra note 282, at 83.

304. GENERAL LAw FOURTH AMENDMENT ACT No. 132 OF 1993, § 29.

305. MATRIMONIAL PROPERTY ACT NO. 88 OF 1984, § 12.

306. JOUBERT, supra note 282, at 121.

307.1d.at 18.

308. Id.

309. MAINTENANCE ACT NoO. 23 of 1963, § 5(6). Other examples of such limited recog-
nition of customary unions may be found in: BLACK Laws AMENDMENT ACT 76 OF 1963,
§ 31; INCOME TAX ACT 58 OF 1962 § 1; and INSOLVENCY ACT 24 OF 1936, § 21(13).
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310. LEGAL RESOURCES CENTRE, HANDBOOK OF PUBLIC INTEREST LAW 177 (year not
available).

311. Section 38(2) of both the KwaZulu Code and the Natal Code, however, require a
guardian’s consent only if either party is under 21 years of age.

312. BLACK ADMINISTRATION ACT NO. 38 of 1927.

313. BLACK ADMINISTRATION ACT NO. 38 of 1927, § 11(3)(b), reproduced in K. Robinson
The Minority and Subordinate Status of African Women under Customary Law 11(3) 457 SOUTH
AFRICAN JOURNAL ON HUMAN RIGHTS 461 (1995).

314. MARRIAGE ACT NO. 25 of 1961, § 3(1).

315. HUMAN RIGHTS WATCH WOMEN’S RIGHTS PROJECT, supra note 300, at 30.

316. Id.at 30.

317.1d.

318.Divorce AcT No. 70 OF 1979.

319.1d.§ 3.

320.1d.§ 4(1).

321. Section 4(2) of the Divorce Act does, however, describe certain types of circumstances
which may be considered as evidence of the “irretrievable break-down of marriage”
including: the parties have not lived together as husband and wife for a continuous period
of one year immediately preceding the institution of the divorce action; adultery by the
defendant which the spouse finds irreconcilable with a continued marital relationship;
and the defendant has been sentenced as an “habitual criminal” and is undergoing impris-
onment as a result of that sentence.

322. JOUBERT, supra note 282, at 208.

323. DIVORCE ACT NO. 70 of 1979, § 4(3).

324.1d.§ 6(3).

325. JOUBERT, supra note 282, at 198.

326.1d.at 198.

327.1d.at 221.

328.1d.at 198.

329.Id.at 222.

330.Whereas custody involves the care and control of the child’s person — including the
duty to supply the child with sufficient accommodation, food, education, clothing and
health care — guardianship entails the right to administer the child’s property and affairs.
Id.at 189.

331.DivorCE AcT NoO. 70 OF 1979, § 6(3).

332. GUARDIANSHIP ACT NO. 192 OF 1993.

333.1d.§ 1(1).

334.DivorCE AcT No. 70 OF 1979, § 6(3).

335.1d.§ 7(1).

336. MAINTENANCE ACT NO. 23 OF 1963. Section 2 of this act provides that every magis-
trates’ court shall be a maintenance court for the purposes of this section.

337.BENNETT, supra note 83, at 248.

338.1d.at 247.

339. NATAL AND KwWAZULU CODEs § 48.

340. 1d.§ 48(2).

341. BENNETT, supra note 83, at 289.

342.1d.at 292.

343.1d.at 278.

344. Id.at 282.Section 5(6) of the Maintenance Act states that “[f]or the purposes of deter-
mining whether a black. . .is legally liable to maintain any person, he shall be deemed to be
the husband of any woman associated with him in a customary union.”

345. NATAL AND KwaZuLu CoDEs §§ 53, 54.

346. BENNETT, supra note 88, at 137.

347.1d.

348. Robinson, supra note 313.

349.1d.

350. BLACK ADMINISTRATION ACT, § 11A, reprinted in 14 ANN. REV. OF POPULATION L.,
1987, at 152 (Reed Boland & Jan Stepan eds., 1990).

351. Robinson, supra note 313, at 462.

352. Id. For example, it has been observed that while this section allows women in cus-
tomary marriages to enter into property ownership agreements, they are unable to inde-
pendently use and enjoy that property because it becomes “house property” subject to
their husbands’ control.

353.S.AFR. CONST. § 9.

354.1d.§ 25(1).

355. Ministry of Land Affairs, Republic of S. Aft., Green Paper on Land (visited on Feb. 19,
1997) <http://wn.apc.org/dla/4execsum.htm>.

356.1d.

357. RECONSTRUCTION AND DEVELOPMENT PROGRAMME 1994, supra note 106, 9§ 482.
358.LABOUR RELATIONS ACT NO. 66 OF 1995.

359.1d.§ 185.

360. LABOUR RELATIONS ACT NO. 66 OF 1995, § 187(1).

361. MINISTRY OF LABOR, Employment Standards Statute: Policy PROPOSALS, GENERAL
NOTICE No. 156 of 1996, reprinted in GOVERNMENT GAZETTE NoO. 17002 OF 1996, Feb.
23,1996, art 1 [hereinafter MINISTRY OF LABOR GENERAL NOTICE NoO. 156].

362. The Employment Standards Policy has, however, not been endorsed by the Cabinet,
and so does not represent official government policy. Id. at 15.

363. Id. at 25. Women constitute 89% of domestic workers: HUMAN RIGHTS WATCH
WOMEN’S RIGHTS PROJECT, supra note 300, at 17.

364. See WAGE ACT NO.5 of 1957; MINISTRY OF LABOR GENERAL NOTICE NO. 156, supra
note 361,at 16; THE BAsIC CONDITIONS OF EMPLOYMENT ACT NO. 3 OF 1983; MINISTRY
OF LABOR GENERAL NOTICE NO. 156, supra note 361, at 26.

365. Id. at 23, 26.

366. MINISTRY OF LABOR GENERAL NOTICE NO. 156, supra note 361, chp. G.

367.1d.at 59.

368.These benefits are not available to domestic workers or to employees earning above a
certain income level. Id. at 60.

369. UNEMPLOYMENT INSURANCE ACT NO. 30 OF 1966.

370. MINISTRY OF LABOR GENERAL NOTICE NO. 156, supra note 361, at 61.

371. Id.at 54,61.

372. DEPARTMENT OF LABOUR, Green Paper: Policy Proposals for a New Employment and
Occupational Equity Statute GENERAL NOTICE NO. 804 of 1996, July 1,1996.
373.1d.994.3.2and 4.4.1.

374.1d.94.3.1.

375. REPUBLIC OF SOUTH AFRICA, WHITE PAPER ON RECONSTRUCTION AND DEVELOP-
MENT: GOVERNMENT’S STRATEGY FOR FUNDAMENTAL TRANSFORMATION 9] 3.2.8 (1994)
[hereinafter WHITE PAPER ON RECONSTRUCTION AND DEVELOPMENT].

376.1d.93.2.8.

377.HUMAN RIGHTS WATCH WOMEN’S RIGHTS PROJECT, supra note 300, at 89.

378.1d.

379. PREVENTION OF FAMILY VIOLENCE ACT No. 133 OF 1993.

380.Id.§ 5.

381. SEXUAL OFFENSES ACT NO. 23 OF 1957, § 14(1).

382. HUMAN RIGHTS WATCH WOMEN’S RIGHTS PROJECT, supra note 300, at 101.
383.1d.at 102.

384.1d.at 106.

385.Id.at 103-07.

386. Id.at 119.

387.1d.at 62.

388. PREVENTION OF FAMILY VIOLENCE ACT No. 133 OF 1993.

389.1d.§ 1(2) Victims of abuse by relatives or by homosexual partners must still rely on the
more expensive and complex High Court interdicts. HUMAN RIGHTS WATCH WOMEN’S
RIGHTS PROJECT, supra note 300, at 69.

390. PREVENTION OF FAMILY VIOLENCE ACT No. 133 OF 1993, § 2(1).

391.1d.§ 2(2).

392.1d.§ 3(2).

393.1d.§ 6.

394.J v.M Ltd., 10 I.LJ. 755 (1989), discussed in A. K.WING AND E.P. DE CARVALHO, Black
South African Women: Toward Equal Rights, 8 HARVARD HUMAN RIGHTS JOURNAL 57, 69
(Spring 1995).

395. Id.at 69.

396.Tito Mboweni, Minister of Labour, Sexual Harassment in the Workplace, Statement to
the Imago Conference (May 16, 1995) (visited on Feb. 12,1997)
<gopher://gopher.anc.org.za:70/00/govdocs/pr/1995/harass.mol)>.

397.1d.

398. LABOUR RELATIONS ACT NO. 66 OF 1995.

399.1d.§ 112.

400.1d.§ 115(3)(i), as amended by LABOUR RELATIONS AMENDMENT ACT NO. 42 of 1996,
§310)(0).

401. GREEN PAPER ON POPULATION POLICY, supra note 138, at 7.

402. SOUTH AFRICAN HEALTH REVIEW 1995, supra note 11, at 182.

403.Telephone interview with Dr. David Harrison, supra note 157.

404. CHiLD CARE ACT NO.74 OF 1983, § 39(4).

405. HARRISON, supra note 131, at 141.
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406. SOUTH AFRICAN HEALTH REVIEW 1995, supra note 11, at 183.

407. TOUBIA, supra note 210.

408. AGE OF MAJORITY ACT 57 OF 1972, § 1.

409. MARRIAGE ACT NoO. 25 OF 1961, § 24(1); JOUBERT, supra note 282, at 32. If a minor
has no parent or guardian or is for any good reason unable to obtain the consent of a par-
ent or guardian to marry,a commissioner of child welfare may grant consent to the mar-
riage. If a parent, guardian or commissioner of child welfare refuses to consent to the
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