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Statistics
GENERAL
Population

» Nigeria, the most populous nation in Africa, has an estimated 112 million people, of which approximately 53.8 million are

women.! The average annual population growth rate is 2.9%.2

= About 48% of the population is below the age of 15.3

= In 1993, 38% of Nigerians resided in urban areas, and the urban growth rate from 1980 was 5.5%.%
Economy

= The estimated annual gross national product (“GNP”) per capita for 1993 was U.S.$300.5 From 1980 to 1993 the average

annual GNP growth rate was -0.1%, and the average annual rate of inflation was 20.6%.°

= From 1980 to 1993 the average annual growth rate of the gross domestic product (“GDP”) was 2.7%, about half what it was
during the 1970s.7

= From 1970 to 1993, Nigeria’s expenditure of the GDP on industry rose from 14% to 43%, while its expenditure on agricul-
ture declined from 41% to 34%.8

= Nigeria’s expenditure of the total budget on health in 1987 was 0.8%.°
Employment
= In 1993, the labor force was estimated to be 45.6 million people, of which 34.3% were women. 10

= The unemployment rate for the total population was estimated at 28% for 1992.11 The overall unemployment rate reported
by the Nigerian government for the middle of 1995 was 1.8%.!2 The majority of the unemployed are between the ages of 15
and 24.13

WOMEN’S STATUS
= In 1996, life expectancy was projected to be 55 years for women and 53 years for men.14

= Polygamy is common. Approximately 42.6% of all married women are in polygamous unions and 56.7% are in monogamous

unions. !>

» According to 1990 estimates, literacy rates were between 31%16 and 39% for women, and 51% for the total population.1”

= The number of prison admittances for sex offenses in 1993 was 430, a significant decrease from the 1,201 admittances in 1990.18
ADOLESCENTS

= In 1988, only 76% of girls and 74% of boys reached grade four in school.!? An estimated 76% of primary school-aged children
were actually enrolled, with only 67% of girls enrolled. These figures decline drastically by secondary school, to a total enrollment
of 20% and a female enrollment of 17%.20

= The average age at first sexual intercourse for all women is 15.9 years.2!

= The median age at first marriage is 16 years.22

= Half of all women have children by the age of 20,23 and 17% of all births in 1993 were to women under the age of 20.24
= Approximately 40% to 50% of Nigerian women have undergone FGM.25

MATERNAL HEALTH

m [n 1992, it was estimated that each Nigerian woman would have an average of six children during her lifetime.26

» Maternal mortality estimates for Nigeria are among the highest in the world. Studies indicate maternal mortality rates ranging
from 800 to 1,500 deaths per 100,000 live births.27
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= The infant mortality rate is approximately 83 deaths per 1,000 births.28

CONTRACEPTION AND ABORTION

= Total contraceptive prevalence is 7.5% and the use of modern contraceptive methods is 3.8%.29

= Among women who use contraception, the most common modern methods of contraception are the pill (29.7%) and injecta-

bles (24.3%).30

= A community based study in 1987 revealed that 34.8% of women who underwent abortion were married, and 52.2% had two

or more children.31

m Of the estimated annual 50,000 maternal deaths, approximately 20,000 result from the complications of unsafe induced

abortions.32 Complications from illegal abortions account for approximately 50% of all maternal deaths.33

HIV/AIDS AND STDs

m In a study of three cities in Nigeria, the four most common STDs were non-specific genital infection (59.4%), gonorrhea

(19.2%), candidiasis (10.5%), and trichomoniasis (10.5%).34

= As of June 1996, there were 5,500 reported cases of AIDS.35 Sero-prevalence rates for HIV were estimated in 1994 to be 3.8%
of the general population; however, these figures are thought to be underreported.3¢

= Of the total number of Nigerians who test positive for HIV, 96% are adults (over age 20) and 67% are males.3’
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n 1960, the Federal Republic of Nigeria (“Nigeria”)
achieved independence within the British Common-
wealth. In 1963, the country assumed a representative form
of government.! Following a military coup in 1966, Nigeria
was governed by a succession of military regimes, only broken
by a brief return to civilian rule from 1979 to 1983.2 After
canceling the results of elections held in 1993, the current
military regime led by General Sani Abacha has indefinitely
postponed the return to civilian government.3
Nigeria 1s Africa’s most populous nation, with an esti-
mated 112 million inhabitants, including approximately
53.8 million women.* Nigeria is comprised of over 300 eth-
nic groups.> The dominant tribes are the Hausa and Fulani in
the northern regions, the Yoruba in the southwest, and the
Ibos in the southeast.® Christianity and traditional beliefs pre-
dominate in the south, while much of the northern popula-
tion is Muslim.” Over 200 regional languages and dialects are
spoken in Nigeria.8 The official languages are English, Hausa,
Yoruba, and Ibo.°

1 Setting the Stage:
The Legal and Political

To understand the various laws and policies aftecting women’s
reproductive rights in Nigeria, it is necessary to consider the
legal and political systems of the country. Without this back-
ground, it is difficult to determine the manner in which laws
and policies are enacted, interpreted, modified, and chal-
lenged. The passage and enforcement of law often involves
specific formal procedures. Policy enactments, however, are

not subject to such a process.

A.THE STRUCTURE OF GOVERNMENT

Nigeria is a federation of 36 states and one Federal Capital
Territory (Abuja).!0The states are further subdivided into 589
local government areas.!! The Nigerian government is thus
structured in three tiers: federal, state, and local. The federal
government defines and monitors national policy, while state
and local governments are charged with implementing such
policies.!2 Traditional rulers provide essential support to state
and local governments in the implementation of national pol-
icy in Nigeria.!3 The 1979 Constitution (the “Constitution”)
establishes state Councils of Chiefs to advise state govern-
ments on cultural and customary legal issues and to assist in
the processes of government.14

The Nigerian government is under centralized military
administration. Although the Constitution provides for three

independent branches of government — the executive, leg-

islative, and judicial — the military regime has suspended the
legislature’s activities by decree and limited the scope of the
judiciary’s power, especially with regard to the review of con-
stitutional issues and the protection of human rights.!> Under
the present government, the executive is controlled by the
president, who heads the military government and is com-
mander in chief of the armed forces.!® The civilian cabinet
was dissolved in 1995. Currently, a Provisional Ruling Coun-
cil (“PRC”),formerly the Armed Forces Ruling Council, has
assumed the legislative function.!” At the state level, the exec-
utive and legislative functions are performed by military
governors, who have been installed by the central military
regime.!8 All acts of the military regime, including the
promulgation of decrees, are not subject to review by
the courts.1?

Courts both create and interpret law. The judicial system
can have significant impact on legislation, including that
affecting reproductive rights, because it is able to enforce the
law and deal with complaints from individuals challenging
the constitutionality of specific laws. However, with the cur-
rent system of military decrees, the power of the court system
is significantly weakened.

The Supreme Court of Nigeria is the highest court in
the federal system. It has original jurisdiction over disputes
between states and between states and the federal govern-
ment, and appellate jurisdiction over cases appealed from the
lower federal courts and the highest state courts.20 Each state
has its own court system, which include Magistrates’ or Dis-
trict Courts as the courts of first instance in civil and criminal
cases, and a High Court with original and appellate jurisdic-
tion.2! Pursuant to the Constitution, states may also establish
lower and appellate customary courts with limited jurisdic-
tion over civil disputes.??2 In the northern states, separate
Sharia courts hear appeals involving Islamic personal law.23
Judges in the state and federal court system, including justices
of the Supreme Court, do not have secured tenure and are
removable at the will of the federal government, as is also the

case with other civil service officers.24

B.SOURCES OF LAW

Domestic Sources of Law

Laws that affect women’s legal status — including their repro-
ductive rights — derive from a variety of sources. In Nigeria,
military decrees determine the validity of all laws, including
the Constitution.25> The Nigerian legal system is based on
English common law, statutory law, Islamic law, and tribal cus-
tomary law.26 Pursuant to state and federal legislation, courts
may not enforce customary laws that are “repugnant to nat-

99 G

ural justice, equity and good conscience,” “incompatible
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either directly or by implication with any law...in force,” or
“contrary to public policy”” 2’ Two sets of criminal laws are in
force in Nigeria: the Criminal Code,?8 which applies to the
southern states of Nigeria, and the Penal Code,2? applicable in
the northern states. Although the two codes are similar in
content, the Penal Code reflects the values of the predomi-
nantly Muslim population of the north.30

International Sources of Law

Because international instruments are legally binding, they
create an obligation on the part of the government to under-
take numerous actions, including those at the national level.
A number of international human rights treaties, particularly
the Convention on the Elimination of All Forms of Discrim-
ination Against Women (“CEDAW”’), recognize and promote
specific reproductive rights. The government of Nigeria is a
party to various international legal instruments, including,
inter alia: the International Covenant on Economic, Social and
Cultural Rights; the International Covenant on Civil and
Political Rights;3! the CEDAW;32 the International Conven-
tion on the Elimination of All Forms of Racial Discrimina-
tion;33 the Convention on the Rights of the Child;3* and the
African Charter on Human and Peoples’ Rights.3>

1. Examining Reproduc-

Issues of reproductive health and rights are dealt with in
Nigeria within the context of the country’s health and pop-
ulation policies. Thus, an understanding of reproductive rights

in Nigeria must be based on an examination of those policies.

A.HEALTH LAWS AND POLICIES

The Nigerian government estimates that 40% of the popula-
tion has access to health facilities.3¢ In 1992, there was rough-
ly one doctor for every 3,867 people.3’ Approximately one
third of all births are attended by a doctor, nurse, trained mid-
wife, or traditional birth attendant.38

Objectives of the Health Policy

The Federal Ministry of Health (the “Federal MOH?”) is
responsible for establishing health policies.3” In 1988, the
Nigerian government adopted the National Health Policy and
Strategy To Achieve Health for All Nigerians (the “National
Health Policy”), which articulates the goal of enabling all
Nigerians to achieve socially and economically productive
lives.*0 According to the National Health Policy, health is an
“essential component of social and economic development as
well as being an instrument of social justice and national secu-
rity”"#1 The policy seeks to equitably distribute health care and

to disseminate information to underserved communities.42

Since 1975, the Nigerian government has utilized a Pri-
mary Health Care (“PHC”) approach to the provision of
national health care.*3 PHC is defined in the National Health
Policy in accordance with World Health Organization guide-
lines to include general health services, preventive, curative,
promotive, and rehabilitative care.** Although the National
Health Policy does not specifically provide for reproductive
health care, PHC encompasses basic treatment, maternal and
child health (“MCH”) and family planning services, the pre-
vention and control of infectious diseases, and the provision of’
essential drugs and supplies.*> The National Health Policy
establishes PHC as an “integral part of the national health sys-
tem” and a priority for national development.*¢ In 1992, the
importance of the PHC system was reinforced by the estab-
lishment of the National Primary Health Care Development
Agency (“the Agency”).#7 The Agency seeks to implement
the National Health Policy by revising existing health policies
where necessary, translating policies into feasible strategies,
and providing technical support to the management of the
PHC system.*8

The National Health Policy assigns responsibility for the
implementation of health policies to the Federal MOH and
state Ministries of Health (“State MOHs”).#? The Federal
MOH oversees national strategies for the provision of health
care, directing federal resources for health programming,
drafting national health legislation, and monitoring the health
status of citizens.>Y State MOHs control state funds and
resources, and draft enabling legislation at the state level.5!

Infrastructure of Health Services

Since 1946, the Nigerian government has been involved in
the provision of health care.52 The Federal MOH establishes
service delivery guidelines and coordinates the efforts of state
governments and the private sector.>3 However, the actual
provision of basic health care is assigned to local governments
under the supervision of State MOHs.>4The Nigerian health
system consists of over 12,000 health care institutions, non-
profit service providers, and for-profit medical providers, as
well as commercial pharmaceutical outlets and traditional
medical practitioners.>> The Nigerian public health care sys-
tem provides health care at three levels.

The primary level of care in Nigeria provides a range of
medical services through the PHC program.5¢ PHC services
are administered by local governments and delivered by 1,071
local government and private health centers, clinics, dispen-
saries, first aid stations, and maternity centers.>” These service
centers offer basic care, health education, simple laboratory
tests, and preventive care services. MCH services offered by
such centers as part of the primary level of care include: pre-

natal and postnatal care for mothers; family planning; immu-
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nization for children; oral rehydration therapy; nutritional
education; and treatment of minor childhood ailments.58 Tra-
ditional healers and trained community health workers also
provide essential care, minimal or traditional family planning,
and MCH services.5? Primary level service providers are the
“entry point” into the Nigerian health care system, referring
patients to institutions at the secondary and tertiary levels of
care for specialized services.®0

There are two additional levels of health care — secondary
and tertiary. The secondary level of care, based at the state lev-
el, 1s provided by 119 district hospitals and 780 general hospi-
tals.®1 Secondary level care providers offer comprehensive
community-based health care with greater laboratory and
facility support than at the primary level.62 State institutions
provide models for the delivery of PHC services and supervise
primary care provision within the local government areas.63

The Federal MOH is responsible for policy formulation,
technical assistance, and provision of services in tertiary health
institutions.®* Highly specialized services, mainly focusing
on curative care, are available at 13 teaching hospitals and oth-
er tertiary health institutions, which are primarily based in
urban areas.®>

Cost of Health Services

Nigeria has no social security system.%© The National
Health Policy commits state and local governments to the
provision of health subsidies for preventive care and addition-
al public assistance for low-income individuals.®” In its 1996-
97 budget, the federal government allocated N 30 billion
(approximately U.S.$380 million) of a special petroleum trust
to fund improvements in roads and the supply of basic medi-
cines in rural areas.8 In 1987, the last year for which full bud-
get figures were available, health expenditures comprised
0.8% of the national budget compared to a 2.5% average spent
in 1987 by the public sector in sub-Saharan Africa.®

Regulation of Health Care Providers

‘Who is legally permitted to provide what types of care?
Are there meaningful guarantees of quality control? Because
the Nigerian government regulates these issues, reviewing
such laws is important. The medical and dental professions are
regulated by the Medical and Dental Practitioners Decree of
198870 (the “1988 Decree”). Pursuant to the 1988 Decree, all
medical and dental practitioners must be registered in Nige-
ria.”! The 1988 Decree establishes a regulatory council (the
“Medical and Dental Council”), which is responsible for
determining standards for the training and qualifications of
health providers in Nigeria.”2 In addition, the Medical and
Dental Council is responsible for the preparation and review
of a professional code of conduct reflecting current standards

of practice.” The 1988 Decree also establishes a disciplinary

tribunal and an investigating panel that may initiate an inquiry
into the conduct of any registered health professional.”4
The provisions of the 1988 Decree do not aftect the nonsur-
gical practices of traditional medical practitioners who have
received community recognition as practitioners trained in
“the system of therapeutic medicine traditionally in use’’73
However, any unregistered person who performs an “activity
involving an incision in human tissue” in return for a fee or
reward is subject to a fine up to N 10,000 (U.S.$127).76

The practice of nursing and midwifery is regulated by the
Nursing and Midwifery (Registration, etc.) Decree of 197977
(the “1979 Decree”). The 1979 Decree establishes a Nursing
and Midwifery Council that determines standards for profes-
sional qualifications and conduct and oversees internal disci-
plinary procedures.” All nurses and midwives in Nigeria
must be registered with the Nursing and Midwitery Coun-
cil.”? Pharmacists are regulated under the Pharmacists Coun-
cil of Nigeria Decree of 1992.80

Patients’ Rights

Nigerians have access to limited legal protection against
medical malpractice. Medical practitioners may incur civil lia-
bility for professional negligence or malpractice.8! In addi-
tion, criminal laws seek to protect individuals against
“grievous harm.”82 While there is no significant body of law
protecting patients’ rights, a few policies seek to ensure qual-
ity health services by protecting the rights of patients. The
Medical and Dental Council of Nigeria has published ethical
guidelines governing professional conduct, the violation of
which may result in disciplinary action by the council or sus-
pension from practice.83 The guidelines prohibit public dis-
closure of patient information relating to “criminal abortion,
veneral [sic] disease, attempted suicide, concealed birth and
drug dependence” unless required by law.84 The council
guidelines also state that medical practitioners “must desist
from compulsory treatment of a patient in the absence of ill-
ness. ..[and] must always obtain consent of the patient or the
competent relatives or seek another professional opinion,
before embarking on any special treatment procedures with

determinable risks.’83

B. POPULATION AND FAMILY PLANNING

The Population and Family Planning Policy

Nigeria’s population policy provides the framework within
which its family planning services are provided. In 1988, in
response to the perceived adverse socioeconomic conse-
quences of rapid population growth, the government adopt-
ed the National Policy on Population for Development,
Unity, Progress and Self-R eliance 8¢ (the “National Policy on
Population”). This policy is designed to achieve the primary
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goals of decelerating the rate of population growth and
improving standards of living.87 This voluntary policy is pred-
icated upon the principle that couples and individuals have
the right to determine the number and the spacing of their
children.38 The National Policy on Population identifies sev-
eral objectives, including: promoting awareness of population
problems and the effects of rapid population growth on devel-
opment; providing information on the benefits of reasonable
family size; making family planning services easily accessible
to all couples and individuals at an affordable cost; and edu-
cating youth on matters relating to sexuality, fertility regula-
tion, and family planning.3?

The National Policy on Population seeks to achieve a
number of specific objectives, many of which are set forth in
quantitative terms. These targets include:?0

» Reducing the proportion of women who marry

before the age of 18 by 50% by 1995, and by 80% by

2000;

» Reducing the number of children a woman bears

over her lifetime from the prevailing average of above

six children to an average of four children;

» Reducing the proportion of women bearing more

than four children by 50% by 1995, and by 80% by

2000;

» Reducing the present rate of population growth

from about 3.3% per year to 2.5% by 1995, and to 2.0%

by 2000;

= Extending the family planning coverage to 50% of

women of childbearing age by 1995, and to 80% by

2000;

» Reducing the infant mortality rate to 50 per 1,000

live births by 1990, and to 30 per 1,000 live births by

2000;

» Reducing the crude death rate to 100 per 1,000 by

1990, and to 80 per 1,000 by 2000; and

= Providing 50% of rural communities with basic social

amenities by 1990, and 75% by 2000, to stimulate and

sustain self-reliant development.

The policy also contains non-numerical targets such as
ensuring access to services for high-risk clients, including
women under the age of 18 or over the age of 35, those
with four or more children, or those with chronic illnesses
that increase the health risk of pregnancy.”! In addition, the
policy seeks to expand family life education and program-
ming to increase the use of family planning services by men
and adolescents.??

Nigeria’s population policy identifies a number of strate-
gies with which to meet its objectives. One strategy is to

embark on an aggressive information and communication

campaign to educate individuals about the importance of
maintaining a reasonable family size both for personal and
national welfare.?3 The policy also proposes to encourage the
use of family planning methods by raising the status of
women and easing their employment burden.* These mea-
sures include: the establishment of day care centers; the pro-
mulgation of legislation to eliminate discrimination against
women in education and employment; and educational
efforts to increase the age of marriage to 18 years.”>

The National Policy on Population devotes an entire sec-
tion to the implementation of national MCH programming.
The objective of the policy in this section is to “reduce the
current high childhood and maternal morbidity and mortali-
ty rates, especially in the rural and suburban areas.”® Several
strategies to improve maternal and child health are set forth:
increasing the emphasis on MCH care within the PHC sys-
tem, as well as the promotion of breast-feeding, nutrition, clean
water, sanitation, immunizations, birth spacing, fertility regula-
tion, and family planning services; reducing the incidence of
high-risk births, which include births to women below the
age of 18 or over the age of 35, births at intervals of less than
two years, and more than four births to one woman; and pro-
moting research into traditional health care methods.?”

The National Policy on Population is primarily adminis-
tered by the Federal MOH.? The Department of Population
Activities (“DPA”) is responsible for planning most of the activ-
ities at the federal level and ensuring adequate coordination of
population programs at all levels.” The National Consultative
Group on Population for Development and the Population
Working Group assist in the implementation of population
programming.!%0 Family planning has been introduced into
state health care delivery systems, resulting in 1987 in the cre-
ation of a family planning coordinator in each state. 101

Pursuant to the Constitution,'92 the federal government
established a National Population Commission to monitor
the national population policy, provide information and
data on population to facilitate national development plan-
ning, and advise the federal government on population-relat-
ed programming.103

Government Delivery of Family Planning Services

From 1983 to 1989, the nation’s first public family plan-
ning program was implemented.!%4 Family planning services
are provided through the PHC system and are available at
approximately 20% to 25% of MCH facilities.105 Although
the National Health Policy defines family planning to include
education, counseling, the provision of information on child
spacing, and fertility treatment, most government facilities
only distribute contraceptives.!06 Government providers

supply approximately 37% of modern contraceptives in
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Nigeria, including condoms, spermicides, intrauterine devices
(“IUDs™), injectables, and the pill.197 Government family
planning clinics require a N 50 (approximately U.S.$0.63) fee
for registration and N 100 (approximately U.S.$1.25) for dis-
bursement of the contraceptive.!98 Despite governmental
efforts, there is often a shortage of contraceptives at health
clinics.199 Furthermore, because the PHC system is primari-
ly located in urban and semirural areas, the availability of

modern contraceptives in rural areas is extremely limited.110

C.CONTRACEPTION

Total contraceptive prevalence is 7.5%, and the use of modern
methods is 3.8%.111 Among married women, the most com-
mon modern methods of contraception are the pill (29.7%)
and injectables (24.3%). The private sector is the primary
source of contraceptives for women in Nigeria.!12

Legal Status of Contraceptives

There is no law that explicitly regulates the sale or use of
contraceptive drugs and devices. However, the National Pol-
icy on Population states that “[n]ational family planning pro-
grammes shall make available a variety of methods of fertility
regulation to ensure free and conscious choice by all cou-
ples.”113 The availability of contraceptives at government dis-
tribution centers indicates that contraceptive use and
distribution is legal in Nigeria. In fact, a wide assortment of
contraceptive devices and procedures, including pills, injecta-
bles, IUDs, diaphragms, foams, jellies, condoms, and female
and male sterilization are available.114

The Nigerian government does not have a policy direct-
ed specifically at the safety requirements of contraceptive
drugs and devices. However, the Food and Drugs Act pro-
hibits misleading labeling and advertising practices.!1> This
act authorizes the Minister of Health to require manufactur-
ers of drugs to furnish information on a drug’s chemical com-
position, its intended use, the results of clinical investigations,
and any adverse effects on health.116 Devices or drugs may
not be imported into Nigeria unless they are accompanied by
a certificate that guarantees that they comply with Nigerian
standards and the standards of the country in which they are
manufactured.1!” Any person who contravenes the require-
ments of the Food and Drugs Act is subject to imprisonment
for two years or to a fine.!18

Regulation of Information on Contraception

No law prohibits the advertising of contraceptives or the dis-
tribution of contraceptive information. However, advertise-
ments or other published material concerning contraceptive use
must not contravene laws prohibiting the publication or distri-
bution of “obscene” materials. Materials which “tend to deprave

and corrupt”’ may be deemed obscene and prohibited.!1?

D. ABORTION

Legal Status of Abortion
The performance of an abortion in Nigeria is a criminal
offense unless it is performed to save a pregnant woman’s life.
As stated earlier, criminal law in Nigeria is bifurcated. The
Criminal Code applies to the southern states and the Penal
Code applies to the northern states.!?0 The Criminal Code
and the Penal Code provisions treating the subject of abortion
are similar and refer to the inducement or procuration of a
“miscarriage.”12! Abortions are illegal regardless of duration
of pregnancy; the laws prohibit abortions performed at all
stages of fetal or embryonic development from the time of
fertilization.122

The Penal Code regards the performance of most abor-
tions as a criminal act. It states that any person who “volun-
tarily causes a woman with child to miscarry” 123 may be
punished by imprisonment. A woman who causes herself to
miscarry is considered to be within the meaning of the pro-
vision.124 Under the Penal Code, a woman must actually be
pregnant for the crime of abortion to have occurred. In con-
trast, under the Criminal Code the crime of abortion only
requires intent to commit the act.12> Nigerian law permits
the performance of an abortion only if it is necessary to save
a woman’s life. The Criminal Code stipulates that a person “is
not criminally responsible for performing in good faith and
with reasonable care and skill a surgical operation...upon an
unborn child for the preservation of the mother’s life”’126
Similarly, the Penal Code permits an abortion to save the
life of a woman.!27 However, the laws do not clearly distin-
guish between abortions performed by registered medical
practitioners and unregistered medical practitioners, and
do not stipulate the kind of facility in which abortions may
take place.128

Laws cover other abortion-related offenses. For example,
in southern Nigeria the Criminal Code provides that it is ille-
gal to supply materials knowing that they may be used unlaw-
fully to “procure the miscarriage of a woman.” 129 The Penal
Code provides that any person who, with intent to cause a
“miscarriage,” undertakes any act that causes a woman’s death
is subject to imprisonment for 14 years.130 It also makes it
unlawful for a person to “use force to any woman and there-
by unintentionally caus[e] her to miscarry.’131

Requirements for Obtaining Legal Abortion

Spousal consent is not a requirement for operations neces-
sary to save a woman'’s life, but it is commonly required by
medical establishments in Nigeria. 132 The government does
not subsidize abortion services and abortions are not available
in most public health facilities.!33
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Penalties

Both the Criminal Code and the Penal Code impose a
penalty of 14 years of imprisonment for the performance of an
abortion. In addition, upon conviction for the performance of
and abortion, a medical practitioner may have his or her license
suspended or may be subject to other disciplinary action.!34
Under the Criminal Code,a woman who consents to the per-
formance of an illegal abortion or attempts to self-induce an

abortion may be punished by seven years of imprisonment.135

E. STERILIZATION

Sterilization is legal in Nigeria. Although”emasculation” is
regarded as a “grievous harm” in the Penal Code, the law
exempts surgical operations that are performed in good faith
and with reasonable care from prosecution as a crime.136 The
Criminal Code contains similar provisions.!37 In 1992, the
government confirmed in a report to the United Nations
Population Fund that sterilization in Nigeria 1s legal if per-
formed for life, health, eugenic, or contraceptive purposes.!3%
Sterilization is not a common method of contraception in
Nigeria; women who have elected female sterilization com-
prise fewer than four percent of female contraceptive users.13°

Regquirements

Sterilization is available in government health institutions
and teaching hospitals.!40 In addition, missionary organiza-
tions such as the Nongo U Kristu U Ken Sudan Hen Tiv
(“INKST”) provide family planning services, including steril-
ization, in rural health facilities.!4! All surgical operations
must be performed by registered practitioners in Nigeria.142
It is common for Nigerian medical practitioners to require

spousal consent for female sterilizations.143

F. FEMALE GENITAL MUTILATION/
FEMALE CIRCUMCISION

The practice of female genital mutilation (“FGM”) — also
referred to as female circumcision — is prevalent among most
major ethnic groups in Nigeria, affecting approximately half
of Nigerian women.!#* Several forms of FGM are common
in Nigeria, including scarification, infibulation, and introci-
sion (involving cuts into the vaginal wall).!45 An estimated
85% of FGM operations are performed by traditional birth
attendants, barbers, or traditional medical practitioners.140
Currently, there is no law in Nigeria that prohibits
FGM.147 Although the Constitution recognizes the “sanctity
of the human person” and prohibits torture and inhuman or
degrading treatment, there has been no constitutional chal-
lenge the the customary practice of FGM.!48 Prior to 1987,
federal and state governments did not even address the issue of
FGM. At that time, the National Association of Nigerian

Nurses and Midwives (“NANNM?”) launched a 10-year
campaign to educate and mobilize women health profession-
als and other non-governmental organizations with regard
to the health consequences of FGM.The campaign set as its
goals the achievement of an 80% reduction in FGM preva-
lence by 1997,and complete eradication by the year 2002.149
The NANNM project has also instigated the revision of
medical and nursing school curricula, as well as training
material for midwives, to include information about
FGM.150 For further discussion regarding FGM, see section

on adolescents below.

G. HIV/AIDS AND SEXUALLY TRANSMITTED DISEASES

Examining HIV/AIDS issues within a reproductive health
framework is essential insofar as the two areas are interrelated
from both a medical and public health standpoint. Hence, a
full evaluation of laws and policies affecting reproductive
health and rights in Nigeria must examine HIV/AIDS and
sexually transmitted diseases (“STDs”).

AIDS was first reported in Nigeria in 1986.151 In 1994,
the prevalance rate for HIV was reported to be 3.8% of
the population; as of June 1996, government authorities
had confirmed 5,500 cases of AIDS.152 The prevalence of
STDs is generally not reported in Nigeria, especially among
women. 153 There are no governmental mandates or policies
regarding such prevalence.154 Moreover, studies have indicat-
ed that the high cost of health care in Nigeria and regional
disparities with regard to access to health facilities significant-
ly affects levels of self-reportage and participation in treatment
programs. 155

Laws Affecting HIV/AIDS and STDs

Currently, no laws deal specifically with AIDS, HIV, or
STD transmission. 130

Policies Affecting Prevention and Treatment of HIV/AIDS
and STDs

Nigeria has not been able to address the AIDS epidemic
in a significant manner.!57 Since 1986, the country has, how-
ever, attempted to coordinate governmental responses to
the epidemic, and has implemented HIV, AIDS, and STD
prevention activities pursuant to its National AIDS and STD
Control Program (“NASCP”). NASCP’s Second Medium-
Term Plan sets forth four strategic objectives: prevention
of HIV infection; reduction of the personal and social
impact of HIV/AIDS in HIV-positive individuals and their
families; reduction of the impact of HIV/AIDS on society;
and the mobilization of efforts and resources to combat
HIV/AIDS.158
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. Understanding the

Exercise of Reproductive
Rights:Women’s

Women’s reproductive health and rights cannot be fully eval-
uated without investigating women’s status within the society
in which they live. Not only do laws relating to women’s legal
status reflect societal attitudes that will affect reproductive
rights, but such laws often have a direct impact on women’s
ability to exercise reproductive rights. The legal context of
family life, a woman’s access to education, and laws and
policies affecting her economic status can contribute to the
promotion or the prohibition of a woman’s access to repro-
ductive health care and her ability to make voluntary,
informed decisions about such care. Laws regarding age of
first marriage can also have a significant impact on a young
woman’s reproductive health. Furthermore, rape and other
laws prohibiting sexual assault or domestic violence present
significant rights issues and can also have direct consequences

for women’s health.

A.RIGHTS WITHIN MARRIAGE

Marriage law
Three types of marriage — customary, Islamic, and civil —
are recognized in Nigeria. Marriages adhering to customary
or civil law are legally valid throughout the country.15? In the
northern states, marriages under Islamic law are also legally
recognized.!®0 Pursuant to customary and Islamic law, mar-
riages may be polygamous; Islamic law in Nigeria permits a
man to have up to four wives.161

Under customary law, marriages are arranged between
families, and the prospective suitor is often required to pay a
bride-price to the bride’s family.'02 Within customary mar-
riages, traditions requiring women to undergo harsh and bur-
densome rites at widowhood, and the periodic ritual seclusion
of women, are prevalent.!03 Under Islamic law in northern
Nigeria, the father of a woman retains the “right” (ijbar) to
arrange the marriage of his virgin daughter, regardless of her
age and without her consent.!* Islamic law marriage involves
a dower paid directly to the woman to be married.165 In the
northern states, the customary seclusion of women is particu-
larly rigorous and may restrict women’s movement outside of
their homes even in emergency situations. 166

Under civil law, marriage must be monogamous, and,
unlike the other two types of marriage, it must be regis-
tered.17 In a civil or customary marriage, the spouses have a

reciprocal duty to maintain each other as well as any children

of the union.108Valid civil marriages in Nigeria must be vol-
untarily entered into by both parties.1® In southern Nigeria,
forced marriage under any system of law is formally prohib-
ited by law as a criminal offense, punishable by imprisonment
for up to seven years.!70 Despite this prohibition, women in
the southwestern regions may be compelled to marry the
local oba (king).17! Arranged marriages are also common in
rural areas of the south.172

For a discussion on marriage and adolescents, see section
on adolescents below.

Divorce and Custody Law

Like marriage, divorce is regulated by various laws. The
dissolution of civil marriages is governed by the 1970 Matri-
monial Causes Act!73 (the “1970 Act”). Pursuant to the 1970
act,a civil divorce may only be granted on the ground that the
marriage has broken down “irretrievably.’174 An exclusive list
of situations satisfy this condition: the willful and persistent
refusal to consummate the marriage;!7> adultery that is
“intolerable”;176 the absence of consortium for two or more
years;177 desertion lasting at least one year;!78 and marital
behavior such that “the petitioner cannot reasonably be
expected to live with the respondent””179 The 1970 Act states
that unreasonable marital behavior includes the failure to pay
maintenance for at least two years and the commission of sex-
ual assault, including rape. 180

Customary and Islamic law marriages, which are not gov-
erned by the 1970 Act, may be dissolved either nonjudicially
in accordance with customary law or in Sharia courts.!8! In
northern Nigeria, a man married under Islamic law may
divorce his wife unilaterally by repeating the phrase “I divorce
you” three times (the falaq). Such action is not available to
women. 182 However, Islamic law does provide that a woman
may divorce her husband with his consent if she returns the
dower payment to him.!83 In considering the grounds for
divorce, Sharia courts may take into account, inter alia, any fail-
ure to pay maintenance, a prolonged absence, or the infliction
of harm.184 Available grounds for divorce are not defined
under non-Islamic customary law.185 Many customary law
courts will consider as relevant: adultery; cruelty; desertion;
and impotence, sterility, or the presence of any reproductive
health problem.186 At the dissolution of a customary law mar-
riage, the parties must refund a portion of the bride-price or
dower payments that were made.187

Pursuant to the 1970 Act, courts may determine custody
and maintenance disputes within civil, customary, and Islam-
ic marriages.!88 In any custody dispute, the 1970 Act provides
that the interests of the child shall be paramount.!8? In
determining responsibility for spousal and child mainte-

nance, courts may consider the “means, earning capacity and
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conduct” of each party, as well as “all other relevant circum-
stances.” 190 However, irrevocable divorce under Islamic law
and any divorce under customary law terminates all rights of

spousal maintenance. 19!

B. ECONOMIC AND SOCIAL RIGHTS

Property Rights
There are no formal laws restricting women’s rights to own
property in Nigeria.!92 An 1882 law in force in many Niger-
ian states affirms the capacity of a married woman to hold,
acquire, and dispose of property.l19 Because property
acquired during a marriage is often presumed to belong to
the husband or male head of the household, a woman often
cannot demonstrate her rights in property without docu-
mentation of ownership or proof of her contribution to the
purchase of the property.194

State laws and common law provisions governing intestate
inheritance rights do not discriminate against women.!95
Moreover, under customary law, daughters may inherit from
their parents’ estates.!9 However, most systems of Nigerian
customary law exclude widows from inheriting property in
their own right, and widows often must enter into leviratic
arrangements (in which the widow marries a member of her
husband’s family, such as a brother) to ensure the continuing
support of their husband’s family.1%7 Under Islamic inheri-
tance laws as practiced in northern Nigeria, one eighth of a
man’s estate is allocated to his surviving wife or wives.198 The
remainder of the estate is distributed so that male heirs receive
twice the share of any female heirs.19?

Labor Rights

The Constitution recognizes the principle of “equal pay
for equal work without discrimination on account of sex”
and seeks to eliminate discrimination “on any ground” in
employment matters.200 However, Nigerian women
encounter informal discrimination in employment and often
do not receive wages commensurate with those received by
male coworkers.201 Moreover, the Labour Act contains some
provisions that — although designed to protect women —
prohibit women from engaging in certain areas of employ-
ment, such as working at night or underground.2%2 In 1990,
less than 10% of Nigerian women were employed in nona-
gricultural jobs.203 The Constitution also seeks to ensure
working conditions that are “just and humane” and do not
endanger worker health, safety, or welfare.204 By law, all
women are entitled to 12 weeks’ maternity leave, during
which period they must receive, at minimum, 50% of their
regular wages.205 In addition, the labor laws require employ-
ers to provide women workers with at least one hour each day

to nurse their children.206

Access to Credit

No specific laws limit women’s access to credit.207 How-
ever, several obstacles exist for women who attempt to obtain
credit in Nigeria that are attributable to discriminatory cus-
tomary laws relating both to women’s right to own property
and the prevailing attitudes of major financial institutions and
investors toward female applicants.208 Women tend not to
own real property that could serve as collateral for their loan
applications.2% Moreover, financial houses currently require
married women to obtain their husband’s support for their
credit applications.210

Access to Education

The Constitution states that a fundamental objective of
state policy is the provision of educational opportunity at all
levels of schooling.2!! In its 1981 revised National Policy on
Education, the government of Nigeria perceived an “imbal-
ance” in female enrollment levels, and committed state and
local governmental authorities to programming intended to
encourage female attendance, particularly in primary, sec-
ondary, and technical schools.212 The federal government has
allocated funds to establish women’s education centers in each
local governmental area to promote educational opportuni-
ties for women.213 For further discussion regarding educa-

tion, see section on adolescents below.

C.RIGHT TO PHYSICAL INTEGRITY

Rape

Both Nigerian criminal codes define rape in similar terms. In
southern Nigeria, the criminal code defines rape as “unlawful
carnal knowledge of a woman or girl, without her con-
sent” 214 Unlawful intercourse with a woman’s consent also
constitutes rape if the consent is obtained by force, fraud,
threats, or “intimidation of any kind.” 213 The laws in south-
ern Nigeria also proscribe attempted rape as an offense. 216 In
northern Nigeria, the Penal Code defines rape to be sexual
intercourse with a woman against her will or without her
consent, or sexual intercourse with a girl under the age of
14.217 Furthermore, the Penal Code criminalizes consensual
intercourse if the woman’s consent was obtained through the
use of threats to her life or threats of physical harm.218 The
punishment for rape under both codes is imprisonment for
life.219 “Carnal knowledge” and sexual intercourse are
defined for the purposes of both codes as acts of penetra-
tion.220This definition excludes other sexual offenses, such as
sodomy or the insertion of foreign objects into a woman’s
vagina, from the definition of rape.221 Such acts may be pros-
ecuted under the laws prohibiting “unnatural” sexual offens-
es,222 assault,?23 “indecent assault,’22* or acts of “gross

indecency’"225
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In general, both criminal codes in Nigeria provide little
protection against marital rape. Under the Criminal Code in
southern Nigeria, intercourse between a husband and wife
can never constitute rape.226 Pursuant to the Penal Code in
northern Nigeria, the definition of rape explicitly excludes
the marital rape of a woman who has attained the age of
puberty.227 Women may receive limited protection from mar-
ital rape under the prohibitions against assault. In addition, the
above provisions that preclude prosecution of marital rape do
not apply to the rape of an estranged spouse.228 For further
discussion on sexual offenses against minors, see section on
adolescents.

Domestic Violence

Incidents of domestic violence may be prosecuted under
general criminal code provisions penalizing assault.22? In
northern Nigeria, it is permissible for husbands to “correct”
their wives with physical punishment if it is lawful under the
system of customary law to which the spouses adhere, and if
the punishment is not “unreasonable in kind or in degree” or
“does not amount to the infliction of grievous hurt.”230 In all
states in Nigeria, a woman may use domestic violence as a
ground for divorce if her husband has been convicted of
grievously injuring her or attempting to seriously injure or
kill her.231

Sexual Harassment

No laws deal explicitly with sexual harassment in Nigeria.
However, criminal law in Nigeria prohibits “indecent assault,”
which is defined as an act of “gross indecency” committed
against a person, without consent or by use of force or
threats.232 But pursuant to the Criminal Code, indecent assault
committed against a woman is a lesser offense than indecent

assault of a man, and the crime carries lower penalties.233

v Focusing on the

Rights of 2 Special Group:

The needs of adolescents are often unrecognized or neglect-

ed. Given that approximately 22% of the Nigerian population
is between the ages of 10 and 19,234 it is particularly impor-
tant to meet the reproductive health needs of this group. The
effort to address issues of adolescent rights, including those
related to reproductive health, is important for women’s right

to self-determination as well as for their health.

A.REPRODUCTIVE HEALTH AND ADOLESCENTS

Adolescents are not legally restricted from access to contra-
ceptives, but informal restrictions operate to limit contracep-

tive use.235

B. FEMALE GENITAL MUTILATION AND
ADOLESCENTS

No laws in Nigeria either prohibit or explicitly address FGM.
Yet several different forms of FGM are prevalent in Nigeria,
and the age at which the operation may be performed varies.
In some regions, the ritual is performed on children one week
or a few years old; in other areas, young women may under-
go FGM at marriage, during pregnancy, or at the birth of their
first child.230 Among these groups, excision or clitoridectomy
of the pregnant woman is believed to protect the child during
birth.237 FGM may also be performed on young girls as part
of traditional puberty rites.238 As a result of educational and
mobilization campaigns conducted by organizations of
women health professionals and other non-governmental
organizations, secondary school curricula have recently been
revised to include information about the health consequences
of FGM.239

C.MARRIAGE AND ADOLESCENTS

The average age at first marriage in Nigeria is 16.240 Child
marriage is particularly common in the north, where the
majority of girls are married between the ages of 12 and
15.241 The National Policy on Population discourages early
marriage and states that parents should not arrange marriages
for girls below the age of 18.242

A variety of conflicting laws relate to the age at first mar-
riage. The eastern states of Nigeria have enacted legislation
that prohibits marriage contracts between parties under the
age of 16 and declares any such marriage legally unrecogniz-
able.243 In addition, for the remainder of the states, the civil
law provides that parties to a valid civil marriage be “of mar-
riageable age.” Although the term “marriageable age” is not
defined,2** adolescents under the age of 21 cannot marry
without parental consent under the civil law. 245 Yet custom-
ary law provides that children can marry when they have
attained puberty, usually at age 14 for boys and age 12 for
girls.246 Under Islamic law as practiced in northern Nigeria,

on the other hand, there is no minimum age for marriage.247

D. EDUCATION AND ADOLESCENTS

State and local governmental authorities are responsible for
the provision and maintenance of primary educational facili-
ties.2*8 Some Nigerian states have established scholarship
funds for female students and made school attendance
mandatory, prohibiting the withdrawal of female students for

the purposes of marriage.24?

E.SEX EDUCATION AND ADOLESCENTS

The National Social Development policy gives primary

importance to the role of family life education in achieving
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“planned parenthood.”250 Family life education is defined
to include child spacing and family planning information,
and may also include sex education and AIDS prevention
information.251 This information is presently a component
of secondary school curricula.252 The National Policy on
Population seeks to incorporate this information, including
education on issues related to fertility, into community pro-
gramming and the curricula of training and vocational
schools.253

F. SEXUAL OFFENSES AGAINST MINORS

Under the Penal Code in northern Nigeria, children under
the age of 14 are incapable of providing consent, including
consent to sexual acts.25* In addition, a child under the age of
16 1s presumed incapable of consent to any act of ““gross inde-
cency” with an adult in a position of authority, such as a
teacher or guardian.255

In southern Nigeria, the Criminal Code prohibits statuto-
ry rape.250 Sexual intercourse with a girl under the age of 13
is punishable by life imprisonment, with or without caning,
and sexual assault of a girl under the age of 13 is punishable by
imprisonment of up to three years.257 Assaults committed
against girls between the ages of 13 and 16, including statuto-
ry rape, are punishable by imprisonment for up to two
years.2>8

In both southern and northern Nigeria, the criminal laws
also contain specific prohibitions against the “procuration” or

employment of a minor child in prostitution.2>?
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