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Supreme Court of the United States
Joseph P. MAZUREK, Atterney General of Montana
V.
James H. ARMSTRONG et al.
No. 96-1104.

June 16, 1997,

Physicians and physician-assistanl challenged constitution-
ality of Montana statutory provision restricting performance
ol abortions 1o licensed physicians and moved for prelimin-
ary injunctive relief, The United States District Court for the
District of Montana, Puul G. Hatlield, Chief Judge, 906
F.Supp. 561, held thal preliminary injunctive reliel was not
warranted for “physicians only” statutory provision. Physi-
cians and physician-assistant appealed. The Ninth Circuit
Court of Appeals, 94 F.3d 566, vacated and remanded. Cer-
tiorari was granied. The Supreme Court held that physicians
and physician-assistant failed to establish likelihood of pre-
vailing on merits of claim thal Montana statutory provision
violated due process by imposing an undue burden on wo-
men's right to choose lo terminale pregnancy prior to viabil-
ity of fetus, and thus, physicians and physician-assistanl
were not enlilled lo preliminary injunctive relief.

Petition for certiorari granled.

Justice Sievens filed a dissenting opinion in which Justices
Ginsbury and Brever joined.
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(Formerly 78k268)
Group of licensed physicians and one physician-assistant
failed to establish likelthood of prevailing on merits of

claim that Monlana slalute restricting performance of abor-
lions to licensed physicians violated due process by impos-
ing an undue burden on women's right to choose lo lermin-
ale pregnancy prior lo viability of fetus, and thus, physicians
and physician-assistant were nol entitled to preliminary in-
USCA, MCA

Junclive  reliel.

50-20-109.

Const.Amend.  §4;

**1865 *969 PER CURIAM.

In 1993, the Montana Legislature enacted a siatule restrict-
ing the performance of abortions to licensed physicians.
1995 Mont. Laws, ch, 321, § 2 (codified al Moni.Code Ann.
§ 30:-20-109 (1993)). Similar rules exist in 40 other Slates in
the Nation—— The **1866 Montana law was challenged
almost immediately*970 by respondents, who are a group of
licensed physicians and one physician-assisiant practicing in

Monltana. The District Court denied respondents' motion [or
a preliminary injunction, finding that they had not cstab-
lished any likelihood of prevailing on their claim that the
law imposed an “undue burden” within the meaning of
Planned Parenthood of Southeastern Pa, v, Casev, 305 1.8,
833, 112 8.C1 2791, 120 1..Ed.2d 674 (1992). 906 F.Supp.
36i. 567 (Mont, 1993, The Courl of Appeals for the Ninth
Circuil vacated the District Court's judgment, holding that
respondents had shown a “{air chance of success on the
merils” of their claim, and thus had met the threshold re-
quirement for preliminary injunctive reliel under Circuit
precedenl. 94 F.3d 566. 567-568 (1996). The case was re-
manded to the Disirict Court with instructions Lo reconsider
the “balance of hardships™ and determine whether entry of a
preliminary injuncilion was ullimately warranted, [hidd. *971
The District Cour has nol yei reconsidered the merits of the
preliminary injunction motion, but it has entered {based on
the parties' stipulalions) an injunction pending appeal pursu-
ant to Federal Rule of Civil Procedure 62(¢), and has post-
poned its hearing on the preliminary injunction motion until
our disposition of petitioner's certiorari petition, Order
Gronting  Injunction  Pending  Appeal, No. CV
95-083-GF-PGH (Mont., Nov. 5, 1996), App. to Pet. for
Cert. 31a-32a. As a consequence, Montana's physician-only
requirement is unenforceable at the present lime against re-

spondent Susan Cahill, who is the only nonphysician li-
censed to perform abortions in Montana.
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N1, See Al Admin, Code Rules
420-5-1-.00(2)k), 420-5-1-.0302 00y (Supp, 1990}
(limiting performance of abortions 1o “physicians
duly licensed in the State of Alabama,” which in
turn requires meeting the criteria in Ala.Code §
34-24-70 {(Supn 19960y, Alagka St Aon, 88
N8.64.200, 181601000 (19961 Ark.Code_Ann.
& 5-61-100 () (1993 id, § 17-95-403 (1995); Cal.
Health & Safety Code Ann. § 123405 (West 1996)
(as interpreted under prior statulory designation in
74 Op. Cal. Aty, Gen. 101 (1991)); Colo. Rey Stal.
§ 12-36-107 (1991 and Supp.1996); id, §§
18-6-101(1), 18-6-102 (1986); Conn. Ascnuies
Regs, § 19-13-D34(), (1997} (limiting perform-
ance of abortions to “persan [s] licensed to practice

medicine and surgery in the State of Connecticut,”

which in turn requircs meeling the eriteria in Conn,
Gen Stat. & 20-10 (Supp. 1997 Del.Code Ann.,
Tit. 24, 8§ 1720, $790a) (Supp.1990); sed physi-
cian[s]™); Miss.Code Ann. § 73-25-3 (1995%; id., §
97-3-3(1) (1994) (as intcrpreted in Spears ¥, Siale
278 So.2d 443 (Miss 1973)); Mo.Rev.Star. 8%
18%.0H 5(5), 188,020 (1996); id, § 334.031 (1989});
Neb.Rev. Stat. § 28-333 (1993); id, § 71-1,104
{Supp.1996); Nev.Rev.Su, & 442 230(1)(a)
{1991); id., § 630,160 (1995); N.J. Admin. Code §
13:35-4.2(b) (1997) (limiting performance ol abor-
tions 1o “physician[s] licensed to practice medicine
and surgery in the Statc of New Jersey,” which in
turn requires meeling the criteria in N,J,_Stat. Ann.
68 43:9.6. 45:9-7 (West 1991), and N.J. Stat. Ann.
§ 35:.9-8 (West Supp.1997)); N.M. Stat. Ann. §§
30-5-14C), 30-3-3 (1994) (as interpreied in N.M.
Op. Atty. Gen. 90-19 (1990}); N.M. Stat. Ann. &
Gl1-6-11 (1996); N.LC. GenStat. § (44518
(1993); id., § 90-9 {Supp.1996); N.DD. Cent.Code §
14-02 1-04¢ 1Y (1991); id., § 43-17-18 (1993); (Qhio
Rev.Code Ann. 291911 {1990); id., §§ 4731.001,
473141 (1994); Okla. Sed.. Tit 59, § 4931
(Supp.1997); id, Til. 63, § 1-731(A) (1997); 18.Pa.
Cons. Siat. §8 3203, 320400) (1983 and Supp.1997);
63 Pa. Cons.Stal. §§ 2716, 422.28 (1996);
R.I.Code R. 14.000.009, 600.1 (1996) (limiting
performance of abortions to “physicians licensed

under the [applicable provisions of Rhode Isiand
law],” which in {urn requires meeting the criteria in
R Gen. Laws §3-37-2 (19951); S.C Code Ann. §
40-47-90 __{Supp.1996) {as implemented by
S.CCode Ann, Rees, 8§ 81-8id, KI-RI) 81-90
{Supp.1996Y); S.C.Code Anp, 8§ 44-41-10(by,
44-41-20 (983 510, Coditied Laws 3§
34-23A-104Y  (Supp. (997y; id, §§ 34-23A-3,
34-23A-4, 34.23A-5 (1994); id, § 36-4-11
(Supp.1997); Tex. Healih & Safcty Code Ann. §
245 0100 (31992 Tex Rev.Civ. Siat._Ann. Arl
4:195h. & 3.04 (Vernon Supp.1997); Lhah Code
Ann. 88 38-67-302, 38-68-302 {Supp. 1990); id., §
76-7-302(1) (§1993); VaCode Ann. §% 182-7(,
18.2-73, 182-73, 18.2-74 (1990); id., § 54.1-2930
(1994); Wash., Rev.Code 8§ 9.02.110, 9.02.120,
9.02.170(4)  (Supp.1997); id., §§ 18.57.020,
18.71.0530 (Supp.1997); Wis. Swat. § 44R.01(5})
L1988): id, § 940.15(5) (1996); Wyo. Stai &
33-26-303 (Supp.1996y; id, § 35-6-111 (1994},

The Court of Appeals’ conclusion that respondents had es-
tablished a “fair chance of success on the merits” of their
constilutional challenge is inconsistent with our treatment of
the physician-only requirement at issuc in Casev. That re-
quirement involved only the provision of information to pa-

ticnts, and nol the actual performance ol abortions, yet we
nonctheless held-overruling our prior holding in Akron 1
Akron Center for Reproductive Health, fne., 462 U.S. 416,
448, 103 S.CL, 2481, 2502, 76 L.1:d.2d 687 {1983)-that the

limitation to physicians was valid. Casey, supra. ot 884-885,
112 S.CL. ag 28242825 We lound that “[s]ince there is no
evidence on Lhis record that requiring a doctor to give the

information as provided by the statute would amount in
practical lerms to a substantial obstacle to a woman secking
an abortion, ... il is not an undue burden.” 305 U.S.. at
884.885 112 §.Ci., at 2824 {emphasis added). The District
Court, quoting this precise passage, held: “There exists in-
sufficient evidence in the record lo support the conclusion

[that] the requirement that a licensed physician perform an
abortion would amount, ‘in practical terms, to a substantial
obstacle to a woman seeking an abortion.” Accordingly, it is
unlikely that [respondentis] will prevail upon their sugges-
tion that the requirement constitutes an ‘unduc burden’
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wilhin the meaning of Cosey,™ 906,12 Supp.. al 367 (quoling
Casey, yupra, 1 884112 5.C1. al 2824 (emphasis added)).

*972 The Court of Appeals never contested this District
Courl conciusion that there was “insuflicient **1867 evid-
ence” in the record that the requirement posed a *
*substantial obstacle lo 2 woman seeking an abortion.” ™ In-
slead, it held thal the physician-only requirement was argu-
ably invalid because its purpose, according 1o the Court of
Appeals, may have been lo create a substantial obstacle to
women secking abonions. 94 F.3d. a1 567, Bul even assum-
ing the comcctness ol the Courl ol Appeais' implicit
premise-thal a legislative purpose (o interfere with the con-
stitutionally protected right to abortion withow the effect of
interfering with that right (here it is uncontested that there
was insufficient evidence of a “substantial obslacle” to abor-
tion) could render the Montana law invalid-there is no basis
for finding a vitiating legislative purpose here. We do not
assume unconslitutional legislalive inlent even when stat-
ules produce harmlul results, see, e.g., Washington v Davis,
426 LS. 229 246, 96 §.Ct 2040, 2050-2051, 48 L Ed.2d
307 (1976); much less do we assume it when the results are
harmless. One seiarches the Court of Appeals' opinion in
vain for any mention of any evidence suggesting an unlaw-
ful motive on the pari of the Menlana Legislature. I the mo-
tion at issue here were a defendant's motion {or summary
judgment, and if the plaintiff's only basis for proceeding

with the suil were a claim ol improper legislative purpose,
one would demand seme evidence of thal improper purpose
in order (o avoid a nonsuit. And what is al issuc here is not
even a defendant’'s motion for summary judgment, bui a
plaintiff's motion for preliminary injunctive reliel, as to
which the requiremenl for substantial proof is much higher.
“1t frequently is observed that a preliminary injunction is an
extraordinary and drastic remedy, one that should not be
granted unless the movanl, by a clear showing, carries the
burden of persuasion.” 11A_C. Wright, A. Miller. & M.
Kane, Federil Practice and Procedure § 2948, pp, 129-130

{2d ed. 19935) {emphasis added; footnotes omitted).

*073 Respondents claim in this Court that the Montana faw
must have had an invalid purpose because “all health evid-
ence contradicts the claim that there is any health basis” for
the law. Briel in Opposition 7. Respondents cenlend that

“the only extant study comparing the complication rates for
first-trimester abortions performed by [physician-ussistants]
with those for firsi-trimester abortions performed by physi-
cians found no significant difference.” fhid. But this line of
argument is squarely foreclosed by Cuwev itselll In the
course ol upholding the physician-only requirement at issue
in that case, we emphasized that “[o]ur cases reflect the faci
that the Constitution gives the States broad latitude to de-
cide that particular [unctions may be performed only by li-

censcd professionals, even if an objective assessment nright
suggest that those same tasks could be performed by
others." 305 LLS. a1 885. 112 S.Ci.. al 2874 (emphasis ad-
ded). Respondents fall back on the fact that an anti-abortion
group drafted the Montana faw. Bul that says nothing signi-
lteant about the legislature's purpose in passing il.

Today's dissent, for its part, claims that “there is substantial
evidence indicating that the sole purpose of the slatute was
(o tarpel a particular licensed professional” (respondent
Susan Cahill). Post, a1 1870. It is true thal the law “targeted”
Cahill in the sense that she was the only nonphysician per-
forming abortions al the time it was passed. Bul il is diffi-
cull to see how that helps rather than harms respondents'
case. The dissent does not claim that this was an unconstitu-
tional bill of atlainder, nor was thal the basis on which the
Court of Appeals relied. {Such & contention would be im-
plausible as applied 1o a provision so commonplace as lo ex-
ist in 40 other States, see n. 1, supra.} And the basis on
which the Courl ol Appeals did rely (that the purpose of the
law may have been to create a “substantial obstacle” o
abortion) is positively contradicted by the fact that only a
single practitioner is affected. That is especially so since un-
der the old scheme Cahill could only perform *974 abor-
tions with a licensed physician (who also performs abor-
tions) present, see Brief in Opposition 4, meaning that no
woman secking an abertion would be required by the new
law 1o travel to a different facility than was previously avail-
able. All this strongly supports the District Court’s [inding,
alter hearing testimony, that there was insuificient evidence
that the law created a “substantial obstacle™ 1o abortion.
**1868 And there is simply no evidence that lhc‘_gl\ggislmure
intended the law to do what it plainly did not do.——

N2, Since the record does not support a conclu-
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sion that “the legislaturc's predominant motive,
post, al 1870-187]1, was to create a “substantial
obstacle” 1o abortion, it is quile unnecessary 1o ad-
dress “whether the Court of Appeals misread this
Court's opinions in Aifler [v. Johnson, 515 1S,

that there is no absolute bar te review of nonfinal judgments
of the lower federal courts, see, e.g., fselle v, Gunmible, 429
LS. 97, 98, 97 5.0 285, 28K, 50 L.Ed.2d 251 (1976);

I 1a

Erired Siares v, General Motors Corp,, 323 LS, 373 377,
63 8.C1 357, 359 89 L. Ed. 311 (1943); see also R. Stern, E.

000, 115801 2475, 132 L.Ed.2d 762 (1993). ] and
Shaw.” post, at 1871,

The Courl of Appeals’ decision is also contradicled by our
repeated statements in past cases-none of which was so
much as cited by the Court of Appeals, despite the District
Court’s discussion of two of them-thal the performance ol
aborlions may be restricted to physicians. We first ex-
pressed this view (although it was not necessary to our hold-
ing} in Roe v. Hade, 410 US, 113, 165, 93 5.C1. 705,
732-733. 33 1. Ed.2d 147 {1973), saying that “[(]Jhe State
may define the term ‘physician,” ... to mean only a physician

currently licensed by the Swate, and may proscribe any abor-
tion by a person who is not a physician as so defined.” We
reiterated this view in Comnecticnf v, Menitlo. 423 U5, Y.
11,96 S.CL 170, 171:472, 46 L.EQ.2d 152 (1973) (per curi-
am), where, in the course of holding that the Federal Consti-
{ution posed no bar o the conviclion of a person with no

medical training for the performance of an abortion, we said
that “*prosecutions for abortions conducted by nonphysicians
infringe upon no realm of personal privacy secured by the
Constitution against state interference.” Finally, in Adkron, in
the course of striking down a requirement that licensed
physicians rather than other medical personnel provide spe-
cified information to patients (the holding overruled in Cu-
sev ), we emphasized that our prior cases “left no doubt that,
to ensure the safety ol *975 the abortion procedure, the
States may mandate thal only physicians perform abor-
tions.” 462 (0.8, al 447 103 S.Cr. ai 2502 (citing Hoe,
supra, al 163, 93 8.C1. ot 732-733. and Menillo. supia, al
11.96 8.C1.. a1 171-172).

Respondents urge us to ignore the error in the Court of Ap-
peals’ judgment because the case comes {o us prior to the
entry of a final judgment in the lower courts, 1t is true that
we are ordinarily reluclant lo exercise our certiorari jurisdic-
tion in that circumstance. See, e.g., Hamilipn-Brown Shov
HWelf Brothers & Co., 240 U8, 231 238, 36 S.Ci.
200, 271, 60 [L.Ed. 629 (1916). Bul our cases make clear

Co. v,

Gressman, S. Shapiro, & K. Geller, Supreme Court Praclice
§ 4.18 (7th ed.1993) (citing cascs), and we conclude here
that reversal of the Court of Appeals' judgment in a sum-
mary disposition is appropriale, for two rcasons. First, as
alrcady noted, the Court of Appeals' decision is clearly erro-
neous under our precedents.— Second, the lower court's
judgment has produced immediate consequences for
Montana-in the form of a Rule 62(¢) injunction against im-
plementation of its Jaw pending the District Court's resolu-
tion of respondents’ motion for a preliminary injunction-and
has created a real threal of such consequences for the six
ather States in lhe Ninth Circuit that have physician-only re-
guircmenis. =22 Indeed, plaintiffs *976 in the Ninth Circuit
secking to challenge those States' laws may well be able to
meet the threshold**1869 “fair chance of success” require-
menlt [or a preliminary injunction merely by alleging an im-
proper purpose for the physician-only rule, since, as noted
above, the Court of Appeals did not appear to rely on any
evidence suggesting qn‘gn]awful motive on the part of the
Montana Legislature. =

EN3. The dissent says that the Courl of Appeals
did not resolve any imporiant issue of law in this
case, but instead merely remanded to the District
Court after “determin[ing] that a further inquiry in-
to the facts [was] appropriate.” Poss, at 1871, We
disagree. The Court of Appeals expressly found,
and il was necessary to its disposition, that re-
spondents had shown a “fair chancc of success” on
their claim of undue burden. 94 F.3d 566, 367-568
(C.A.9 1990). As already explaincd, that delermin-
ation of law is inconsistent with our precedents.

FN4, See Alaska St Ann. §8 08.64.200,
[8. 160100311 {19964 Cal. Health & Safety Code
Ann. § 123405 (West 1996} (as interpreted under
prior statutory designation in 74 O, Cal. Ay,
Gen, 101 (1991)): Haw Rev Stal, 8§ 433-4
453-164a)( 1) (1993); [daho Code § 18-608 (1997);

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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id, §§  54-1803(3), 34-1R03(4)  (1994),
Nev.Rev.Stal. 8§ A42.250(1%Wa)  (19%1);, id, §
630.160 (1995} Wash. Rev.Code $§ 9.02.110,
D.O2.020, 90217000 {(Supp. 1997y id.,  §§
18.57.020, 18.71.050 (Supp.1997).

IN3. The dissent contends that some States which
restrict the performance of abortions to licensed
physicians may define “licensed physician™ 1o in-
clude “physician-assistant™ when the latler works
under the former's supervision; thus, the dissent
says, the Courl of Appeals' decision may nol in facl
be inconsistenl with the physician-only regimes of
other States. Post, at 1871, But the provisions of
state law to which the dissent points refllect the
general qualifies as the
“authorized practice” of medicine, without making

definition of what
any specific reference to abortion. See, eg., Fla.
Stat, 88 498.303¢1 M0, 458.32711), 458.347 (1991
and Supp.1997); post, at 1871, n. 7 (citing statutes).
Thus, for example, under Florida law, the perform-
ance of an abortion by a physician-assistant would
not conslitule “practic[ing] medicine ...
license™ flor purposes of the felony defined in Fly,
Stal, Ann. § 458.327¢1) {Supp. (997}, but there is
no reason lo think it would not violale the more
specific prohibition on the performance of abor-
tions by persons other than “a doctor of medicine

without a

or osteopathic medicine licensed by the state under
chapter 458 or chapter 459,” Fla, Stal. Ann. §§
39G.00T{ ), 390.0010(3) (1993). A lormal opin-
ion by the Attomey General of California has

reached precisely this conclusion under that Stale's
law: “[W]e cannol accept the notion that the Legis-
lature meant 1o gainsay thfe] carefully lailored and
highly specific determination [thal abortions should
be performed by licensed physicians] when it ... ad-
opled the general language of the Physician Assist-
ant Praclice Act.” 74 Op. Cal. Ay, Gen. 101, 108
(1991).

For the {oregoing reasons, we grant the petition for certior-
ari, reverse the judgment of the Count of Appeals, and re-
mand the case for lurther proceedings consistent with (his

opinion.
It is so ordered

*977 Justice STEVENS, with whom Justice GINSBURG
and Justice BREY' LR join, dissenting.

The Court may ultimately prove to be correct in ils conclu-
sion that the Court ol Appeals should have alfirmed the Dis-
trict Court's refusal to preliminarily enjoin that portion of
the stalute disqualifying Susan Cahill from performing abor-
tions in Montana, Nevertheless, | do not agree that this de-
cision has sufficient importance o justify review of the mer-
its al this prebminary slage of the proceeding. The back-
ground of the litigation and a comment on the Court of Ap-
peals’ discussion of legislative motive will help to explain
why | am nol persuaded that the Courl's summary disposi-
tion is appropriale.

Since 1977, respondent Cahill, a licensed physician's assist-
anl, has been performing [irst-irimester abortions in Kalis-
pell, Montana, under the supervision of Dr. James Arm-
strong. She is the only nonphysician in Monlana who per-
forms abortions,

Since 1974, Monlana law has provided that an abortion
could be performed only by a licensed physician. See
Mont.Code Ann, § 30-20-109 1)) (19951, Because lhe
term “licensed physician,” as used in that statule, was con-

strued lo include licensed physician assistants working un-
der the direct su]p&r]vision of a physician pursuant to a slale

approved plan, = il did not disqualify Cahill from con-
tinuing her work with Dr. Armstrong.

ENI. See Doge v. Esch, No. CV-93-060-GF-PGH
{Nov. 26, 1993), App. lo Pet. for Cer. 33a
{enjoining State from enforeing the licensed physi-
cian provision against a physician assistant, super-
vised by a licensed physician, who has received ap-
proval [rom the Stale Board of Medical Examiners
lo conduct aborlions); see also Mont.Cuode Ann. §
37-20-403 {1993} (recognizing physician assistant
as agent of the supervising physician); id, §
37-20-303 (1995) (authorizing Board ol Medical
Examiners to approve physician assislant utiliza-

tion plans detailing range of physician assistants’

€ 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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FSupp. 361, 364 {Monl.1995)
(noting that the Montana Board of Medical Exam-
iners construed its authority to include approval ol

praclice); 206

Cahill's utilization plan allowing her to perform
first-trimester abortions).

*Q78 In 1995, thc Montana Legislaturc enacted the statute al
issue in this litigation. This slatute banned physician assist-
ants from performing abortions, provided that sccond-tri-
mester abortions could only be performed in licensed hos-
pitals, and prohibited any form of advertising ol aborlion
services. See 1995 Mont. Laws, ch. 321. The record
strongly indicates that the physician assistant provision was
aimed at excluding one specific person**1870 -respondent
Cahill-from the category ol persons who could perform
ahortions. Although this is not apparent on the face of the
statute, the parties agree that because Cahill is the only
physician assistant who performs abortions in the State of
Moentana, she is the only person affected by the ban, Fur-
thermore, the lepislative hearings preceding the enaciment
of lhe:s!igtute conlain numerous references to Cahill by
name,” = and the injunclion against enforcement of this
provisil(_gn'so[' the statute pending the appeal applies only to
Cahill.

FNZ. See Minutes of Commiltee on Public Health,
Wellare & Safety, Montana Senate, 54ih Legis-
lature (Mar. 10, 1995), reprinled in App. to Pet. for
Cert. 50a-60a.

FW3. “1. The injunction shall apply only fo
Plaintiif Susan Cahill and will allow her to practice
under those terms in effect prior to October I,
1995, Plaintili” Cahill must be supervised by a li-
censed physician and shall operate under the physi-
cian assistant-cerlified utilization plan previously
approved by the Montana Stale Board of Medical
Examiners that includes the performance of abor-
tions pursuant to the provisions of Mont.Code Ann.
Title 37, chapier 20. No other physician assistants-
certified will be allowed to perform abortions in
Montana under the terms of this stipulation or the
Court's order.” App. to Pet. for Cert. 32a.

The likelihood that the legislature may have enacted the

Pagec 6

g
97

slatute for the sole purpose of largeting Cahill is suggested
by the lact that the other two provisions in the 1995 Act-the
hospitalization requirement and the adverlising ban-werc
clearly invalid because they were reenactments of two pro-
visions that alrealt_j Tlhad been held unconstitutional in *979%
earlier litigation,—  and that the State, in this liligation,
conceded (o be unconstitutional. ~—= This history, together
with Cahill's claim that the same antiabortion groups who
had repeatedly targeted Cahill and Armstrong's praclice
were the proponents of the 1995 legislation, provided the
basis for Cahill's argument that the statute was invalid as a
bill of attainder, as well as an undue burden on the right 1o
an abortion,

ENA. In Doe v. Esch, supra, the court enjoined en-
forcement of the hospitalization requirement, and
in DOpe v, Peschopps. 461 F.Supp. 682
(Mont. 1976}, the court held that the advertising and
solicitation prohibition were unconstitutional.

FN5. Respondents challenged these two provi-
sions-along with the ban on performance of abor-
tions by physician assistants, and the State did not
contest that il was bound by the prior judgments
from enforcing

E.Supp.. at 563.

these prohibitions. See 900

The discussion of legislalive motive in the opinion of the
Courl of Appeals was a recsponse 1o two decisions of this
Court that suggest that such an inquiry is sometimes proper.
In determining whether the “requirements serve no purpose
other than to make abortions more difficul,” within the
meaning of Plarmed Parenthood of Southeasiern Pa. v Ca-
sev, 505 US 8R33. 901, 112 5.0 2791, 28332833 120
L.Ed.2d 674 {1992}, the Courl of Appeals looked to our re-
cent decisions in Miller v Johwsoz, 515 .8, 900, 1§53 S.CL
2475. 132 L.:d.2d 762 (1993, and Shaw v, Hunr, 517 1LS,
899 116 S.CL 1894, 135 LEd2d 207 (199612 Today,
the Court ignores those cases, but concludes that the record
is barren of evidence of any improper motive. As the discus-
sion above indicates, this is not quite accurate; there is sub-
slantial evidence indicating that the sole purpose of the stal-
utewas *980 (o targel a particular licensed professional. The
statute removed the only physician assistanl in the Slale
who could perform abortions, yet there was no evidence that
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her practice posed any grealer health risks than those per-
formed by doctors with the assistance of unlicensed person-
nel. When one looks at the totality of circumstances sur-
rounding the legislation, there is evidence from which one
could conclude that the legislature's **1871 predominant
motive, sce id,, al 1866-1867, was to make abortions more
difficult,

END. The Cowrt of Appeals reasoned: “Legislative
purpose to accomplish a constitutionally forbidden
resull may be found when that purpose was ‘lhe
predominant factor motivating the legislawre’s de-
cision,” Miller {, 515 LIS, ot 906, 115 S.Ci. at
2488 1. Such a forbidden purpose may be gleaned
both [rom the structure of (he tegislation and from

examination of the process that led to its enacl-

menl, Shew [ 517 TLS., st 805-907. 116 S.C1.. at .

1900-1902 1. A determination of purpose in the
presenl case, then, may properly require an assess-
ment of the totality of circumsiances surrounding
the enactment of Chapter 32!, and whether that
statule in fact can be regarded as serving a legitim-
ate health function,” 94 F.3d 366, 567 (C.AY

In any event, the Court of Appeals did nol reach the consti-
tutional issue that is presented by this litigation. The Court
of Appeals simply remanded this actien 1o the District Court
because it found that the District Court had unduly conlined
its analysis of what constitutes an impermissible purpose.
Although the parties stipulated 1o the entry of a timited in-
Jjunction pending appeal that temporarily protects Cahill and
no one else, there is no indication yel from either (he Dis-
trict Court or the Court of Appeals that either a permanent
or preliminary injunclion will cver be entered against en-
forcemenl of the physician-only provision of the statute.

As | read the decisions of the Court of Appeals and the Dis-
irict Court, this case involves an exlremely narrow issue
concerning the Slate's power to reduce by one the small
number of professionals in Montana who can lawlully per-
form abortions in that State. I do not perceive the slightes
threat to the 40 “physician only” laws ciled at the outset of
the Court’s opinion, particularly since some of these States
might allow licensed assistants to perform abortions under

the supervision of a pli?]K!S?iCiﬂn as was the practice in
Montana prior to 19957 Because physician assistants
working under *981 the supervision of a physician might be
included in the definition of “physician,” it is not clear at
this stage that the Court of Appeals’ decision challenges any
of this Court's stafements {for the most part dicta), anse, at
1867-1868, that a State may restrict the performance of
abortions lo physicians, | think the Court would be well ad-
vised to awail further developments in the case before inter-
vening. Surely, the Court ol Appeals' determination thal a
further inquiry into the facts is appropriate before making a
final decision on the molion for a preliminary injunction
does not provide a proper basis for summary action in this
Court.

ENT. Some of the Siales that have physician-only
laws also have statutes that broadly define the med-
ical duties that physicians can delegate (o physician
assistants. See, e.g., Conn. GenStat, §§ 30-12a,
20-12d  (Supp.1997), Fla. St § 458347
Supp. 1997y, HE Comp, Sta. ch. 225, 88 95/1,
937403} (1993 and Pamph.1997 Supp.); lnd.Code
8§ 25-27.5-5-3 25-27.5-6-3 {1993); lowa Code §8
[48C.1, 148C4 {1989% LuRev.Stal. Aon, &8
J21360.23(5),  3T:1360.28 37:1360.31.A(1),
37:1360.3EB  (West Supp.1997); Me.Rev. St
Ann. Tit, 32, 8§ 33270-A (Supp.1996); Mass. Gen.
Law § 112:9E {1996); Neb.Rev.Stat. § 71-1,107.17
(1996Y; R0 Gen, Laws § 5-54-8 (1993). My re-
search indicates that Montana and California are
ihe only Stales that explicilly prohibit physician as-
sistants from performing abortions. See 74 Op, Cal,
Aty Gen, 101 (1991) (declining to construe the
physician assistont statute lo allow physician assisi-
ants {o perform abortions).

Having decided to take the case, however, it does seem to
me that the Court should provide some cnlightenment as to
whether the Court of Appeals misread this Court's opinions
in Atilder and Shane v Huni,

In my judgment, the petition for certiorari should be denied.

U.S.Mont.,1997.
Mazurek v. Armstrong
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