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Reproductive Rights in Colombia

Introduction

This report is intended to supplement, or “shadow,” the report of the government of
Colombia to the Committee on the Elimination of All Forms of Discrimination against \Women
(CEDAW). It has been compiled and written by the Center for Reproductive Law and Policy (CRLP)
and Corporacion Casa de la Mujer (“Casa’). As has been expressed by CEDAW members, NGOs such
as CRLP and Casa can play an essential role in providing credible and reliable independent informa-
tion to CEDAW regarding the legal status and the real-life situation of women and the efforts made by
ratifying governments to comply with the Convention on the Elimination of All Forms of
Discrimination against Women (Wbmen's Convention) provisions. Moreover, if CEDAW’s recommen-
dations can be firmly based in the reality of women’ lives, NGOs can use them to pressure their gov-
ernments to enact or implement legal and policy changes.

Discrimination against women permeates all societies. Clearly, this discrimination requires
urgent action. However, this report is focused particularly on reproductive rights, laws and policies
related to such rights, and the realities affecting women’s reproductive rights in Colombia. As such, this
report seeks to follow-up on the December 1996 “Roundtable of Human Rights Treaty Bodies on the
Human Rights Approaches to Women's Health with a Focus on Reproductive and Sexual Health
Rights” held in Glen Cove, New York by bringing to the attention of treaty monitoring bodies the
human rights dimensions of health issues, with a particular focus on women’ reproductive and sexual
health. As articulated at the 1994 International Conference on Population and Development in Cairo,
as well as the 1995 United Nations Fourth World Conference on Women in Beijing, reproductive
rights consist of a number of separate human rights that “are already recognized in national laws, inter-
national laws and international human rights documents and other consensus documents,” including
the Women’s Convention. We believe that reproductive rights are fundamental to women's health and
equality and that States Parties’ commitment to ensuring them should receive serious attention.

This shadow report links various fundamental reproductive rights issues to the relevant provi-
sion(s) of the Women’s Convention. Each issue is divided into two distinct sections. The first, shaded
section deals with the laws and policies in Colombia relating to the issues and corresponding provi-
sions of the Women’s Convention under discussion. The information in the first section is mainly
obtained from the Colombia chapter of Women of the World: Laws and Policies Affecting Their Reproductive
Lives — Latin America and the Carribean, one of a series of reports in each region of the world being com-
piled by CRLP in collaboration with national-level NGOs. Casa collaborated with CRLP and
DEMUS, Estudio para la Defensa de los Derechos de la Mujer, in Lima, Peru, on the Colombia chap-
ter. The second section focuses on the implementation and enforcement of those laws and policies —
in other words, the reality of women’s lives. Casa has provided nearly all of the information included in
this section.

This report was coordinated and edited by Katherine Hall Martinez and Luisa Cabal for
CRLP, with the assistance of Alison-Maria Bartolone, and by Isabel Agaton Santander for
Corporacion Casa de la Muijer.

December 1998
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Reproductive Rights in Colombia

A. Right to Health Care; Including Reproductive Health Care and Family
Planning (Articles 12, 14 (2) (b), (c) and 10(h) of CEDAW)

1. Access to Health Care

Laws and Policies

As of 1991, the Colombian Constitution recognized health as a public service, and mandated
that the government guarantee all individuals equal access to health services.! The government is also
required to manage, direct and regulate the provision of health services in accordance with the princi-
ples of efficiency, universality and solidarity.2 Health service delivery is decentralized by levels of treat-
ment at the national and local levels in public and private health care entities. It also encompasses com-
munity involvement.3

In Colombia, the government is required to provide social security (health insurance) to all its
citizens “directed, coordinated and supervised by the government.”4 Based on this constitutional man-
date, Congress enacted Law No. 100 in 1993, which delineates the characteristics of the national social
security system. It includes provisions that guarantee that by the year 2000, health care will cover all of
the population, even those who cannot pay fees.> The social security system provides for health ser-
vices, including disability benefits and retirement benefits. The two systems of affiliation to the social
security system are the contributory system, to which salaried workers have access, and the subsidized
system, which provides coverage to the poorest segment of the population.6 Within this system, both
public and private entities provide health care services.”

The social security system provides services through these programs: the Compulsory Health
Plan (the “Compulsory Plan”), the Primary Health Care Plan (the “Primary Plan”),® and the
Compulsory Health Plan of the Subsidized Regime (the “Subsidized Plan).10 The Compulsory Plan
provides health services to all families, particularly maternal health care.l In addition to these services,
pregnant women and mothers of children under one year covered by the Compulsory Plan also
receive a food subsidy.12 The Compulsory Plan also mandates the creation of educational programs for
women dealing with comprehensive health and sex education, with special emphasis on women in
rural areas and adolescents.’® The Ministry of Health created the Primary Plan to complement the
coverage of the Compulsory Plan,% particularly to emphasize information, education and community
orientation.® It also provides coverage for family planning services and the treatment of transmissible
diseases like HIV/AIDS.% Primary health care provision under this program is free of charge and
mandatory.l” The Subsidized Plan includes health care services for those that cannot afford the fees and
yet are entitled to coverage by the Compulsory Plan. It also includes programs promoting health for
women of childbearing age through family planning services, reproductive health counseling, pap
smear testing, breast examinations, and programs to treat sexually transmisible infections.18

In 1993, Law No. 100 established sliding scales for subsidies, methods of payment by install-
ments, health services packages for women, and other subsidized forms of payment, with an emphasis
on primary health care services.® The paying affiliates of the social security system finance the services
they receive through their health insurance fees.20 The affiliates of the subsidized regime receive special
treatment, as part of the strategy to incorporate the most disadvantaged sectors of the population to
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social security system health coverage. In this way, Law No. 100 of 1993 provides that under the subsi-
dized regime, the provision of services of the Primary Plan will be mandatory and free of charge, and
covered by the state.2l The government will only partially subsidize the primary health care services
not included in the Primary Plan. Those on the Subsidized Plan pay only 50% of the amount paid for
these services in the contributory system. Higher level services will be incorporated gradually with the
support of the fees paid by contributors from 1993 on.22

Reality

According to 1996 statistics, 97% of Colombians have access to primary health care.23 In 1992,
the state health system covered only 39% of the population.24 During the 1990-1995 period, the public
and “mixed” state and private systems provided 80% of pregnant women with prenatal care.2> As for
the remaining 20%, nurses provided 3% of women with such care, and 17% of women received no
prenatal care at all.26 Despite the fact that the health sector’s coverage and human resources are rela-
tively high, they are generally of low quality. Furthermore, they are concentrated in certain regions.
Most of the poor population is dispersed throughout the country and lacks access to these services.2”
Health sector reform, nevertheless, has resulted in increased health care coverage. Specifically, 1998 fig-
ures show that 20.5 million people have coverage, meaning that the number of men and women cov-
ered has tripled since 1993.28 Unfortunately, the improved coverage does not correlate with high-qual-
ity services.

According to experts, reforms introduced pursuant to Law 100 have been the most complete
and ambitious in Latin America, particularly given the difficulties and complexities underlying its
implementation. When reforms began, less than 20% of the population was insured and the public
health system lacked a tradition of efficiency.29

Health sector reforms have encountered difficulties for various reasons. These include the fol-
lowing: (1) unequal development of decentralized administration in territorial entities; (2) lack of
expertise on management issues; (3) delays in implementing the provisions of the Primary Health
Care Plan and the Compulsory Plan; and (4) unrealistic budgetary allocations to initiate the reforms.
These factors have contributed to a deterioration in health-service quality, access to health services,
and health professionals’ working conditions.30

It is important to note that Law 100 requires that women have equal access to health benefit
plans. While 5.7 million people have subscribed to the government-subsidized plan, there is no gender
disaggregated data. Thus, it is impossible to evaluate whether women are participating equitably in
health programs. The Ombudsman’s 1996 report, however, concludes that access to the system has
been limited and inequitable, social and community participation has not been effective, and the
Compulsory Plan has been inequitable and discriminatory.3!

Another issue is that health care providers are trained using concepts like “total quality” (the
number of patients attended per physician) rather than ethics or human rights.32 Under Law 100, this
problem of nonexistent medical ethics takes on greater significance because doctors are simply consid-
ered employees whose work is measured using productivity criteria. Fees collected, time spent per
patient, medications dispensed, the humber of appointments, tests, and other aspects of health care
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delivery are decided neither by doctors’ nor patients’ needs. Doctors’ and hospitals’ contracts require
that they treat “groups of patients” without concern for the quality of care.33

In general, the plans and programs comprising the social security system have significant defi-
ciencies. The Compulsory Plan, for example, covers only certain “essential” medications while other
equally essential medicines are not covered.34 Furthermore, Law 100 does not include pre-existing
conditions; consequently, experts warn of seriously limited access for patients with conditions like can-
cer and AIDS.3 Finally, serious restrictions inhibit general practitioners’ ability to refer patients to spe-
cialists. In addition, clients must pay a surcharge for specialist referrals. This surcharge limits access to
those who can pay and contradicts the goal of comprehensive health-service delivery.

The issue of internally displaced persons should be noted. In many parts of Colombia, people
have fled to escape the violence between government and guerilla forces. Programs are being devel-
oped to address these displaced people’s health needs. Nevertheless, such programs do not emphasize
the specific health needs of women, though women comprise the majority of those in need of such
services. To ensure health care services to displaced women, the government plans to provide free ser-
vices. Specifically, such women will not have to satisfy formal income-level requirements nor make
co-payments to receive services.36 In practice, however, no means exist to measure either compliance
with such requirements or the extent to which women would be covered.

2. Access to Comprehensive, Quality Reproductive Health Care Services

Laws and Policies

In 1992, the Ministry of Health launched its policy entitled “Health for VWomen, WWomen for
Health.”37 This policy focuses on the role of women as central decision makers and the primary
providers of health care.38 The policy’s objectives include: improving women's quality of life; decreas-
ing the unequal access of men and women to health services; and strengthening the role of women in
the health sector by promoting their participation in decision making.3® The program seeks to foster
autonomy and self-care for women in terms of their bodies, their sexuality and their overall health.40
Within the context of its National Development Plan for the period from 1994 to 1998, known as “The
Social Leap Forward,”# the current government recently enacted the “Participation and Equality
Policy for Women.”42 The objectives of the Participation and Equality Policy for Women are: to foster
respect for the issue of the treatment of women's health issues; to promote comprehensive treatment of
women’s health through programs that respond to their specific needs; and to promote a greater role
for women by encouraging their participation in the design, implementation and evaluation of health
policies.®® The specific commitments of the Ministry of Health are to: “strengthen, coordinate and
supervise those policies that promote the comprehensive health and human development of women
and girls; develop a program of prevention, detection and treatment of preventable STIs; and imple-
ment promotional and educational programs to foster greater male participation in issues of sexual and
reproductive health.”44

As a component of the Participation and Equality Policy for Women the government estab-
lished the “Comprehensive Health Program for Women” based on the earlier experience of the policy
initiative, “Health for Women, Women for Health.” 45 One of the primary goals of the Comprehensive
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Health Program for Women is to link low-income women to the subsidized health system in an equi-
table manner. It also aims to encourage self-employed women workers and domestic employees to
become contributors to the social security system.46 It also provides that the government must take the
necessary steps to reduce unwanted pregnancies, abortions, maternal and perinatal mortality, morbidi-
ty and mortality due to breast and cervical cancer, and the transmission of sexually transmissible infec-
tions (STIs) and Human Immunodeficiency Virus (HIV)/ Acquired Immune Deficiency Syndrome
(AIDS).4

The Maternal and Child Health Care Plan was created as part of the subsidized social security
system to incorporate the most vulnerable groups of the population into the subsidized regime. The
program, which treats pregnant women and children under the age of one, includes, among other ser-
vices, treatment during pregnancy, childbirth, and the post-natal period. It also includes family plan-
ning services, reproductive health counseling, and health care for children under the age of one.48

In addition, the subsidized regime of the social security system establishes that women of
childbearing age have the right to receive family planning services, reproductive health counseling,
Pap smear testing, and breast examinations.#° The subsidized regime’s Maternal and Infant Health Care
Plan includes prenatal, birth and post-natal care as well as family planning services.0 It also mandates
the creation of a reproductive health counseling center to implement these services.sl Moreover, the
Constitution provides that the government must protect and support women during pregnancy and
after childbirth, as well as women heads of household.52 The Subsidized social security system does
not cover infertility treatments.

Reality

While Colombias maternal mortality rate is declining (1986: 1198 deaths per 100,000 live
births; 1994: 98.2), it remains a serious health issue, as do problems of under-reported data.>3 Poor
women have higher rates of morbidity and mortality.>4 For example, the Pacific Coast’s maternal mor-
tality rates are three times higher than the national average and nine times higher than the rate in the
Medellin metropolitan area.® During the last twenty years, the age of first pregnancy has shown great
variation. Educated women have tended to postpone motherhood,¢ while poor women have begun
to have children even earlier. For females aged 10-14 and 15-19 the leading cause of hospitalization is to
give birth.s’

A 1995 survey found that 82.6% of women who gave birth received care from a physician,
nurse, nurse’s aid, or health worker during pregnancy.® During this same period, 84.6% of women
were attended by a health care worker during the delivery itself.® For all births in 1995, 73.8% were
attended by physicians, 10.8% by nurses, and 8.5% by midwives, while 6.6% were not attended by any
trained person.80 In 1991, 37% of women's deaths resulted directly from obstetric causes, while another
25% resulted from toxemia during pregnancy.6

Models for providing general, sexual, and reproductive health services in Colombia are defi-
cient in several respects. For example: (1) women are viewed merely as reproductive beings; (2) the
models fail to consider the exercise or enjoyment of sexuality; (3) women are assigned greater

responsibility for regulating fertility than men; (4) both women and men have limited access to safe
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and effective contraceptive methods; and (5) women’s sexual and reproductive autonomy is not
respected.62

3.Access to Information on Health, including Reproductive Health and Family Planning

Laws and Policies

Colombian law recognizes the right of couples and/or individuals to make informed decisions
about the number and timing of children.63 The policy reforms promoted by the Comprehensive
Health Program for Women emphasize the legal obligation of service providers to inform service-users
of their family planning options as part of the counseling process.64

Additional regulations establish the means through which members of the local community
can participate in health service delivery. Such regulations seek to assist service-users in the exercise of
their rights and in their participation in the management of existing health plans and programs.ss
They mandate that healthcare establishments provide service-users with regular information and
care.%6 They also propose the creation of associations of service-users.6” These associations report on
the quality of the services provided, respond to the complaints of service-users, and supervise and
control the performance of health care establishments.68 The law also provides for community control
of health care provision through oversight committees,59 comprised of citizens and institutions at the
community level, to oversee health service delivery.”

Reality

In a 1995 demographic and health survey, seven of every ten women reported having seen or
heard family planning messages during the preceding six months, principally through either radio and
television (34%) or television alone (28%).”2 Of women who had not heard such messages, most lived
in rural areas and had the lowest levels of formal education. The vast majority of women (98%)
approve of disseminating family planning messages by radio, television, and print media.??

While women have a high degree of knowledge about different family planning methods, this
fact does not mean that women have accurate information about these methods, their use, or their
contraindications.” In rural areas, for example, 58% of women using the pill do so incorrectly.
Furthermore, 60% of them believe the pill has grave health effects. Finally, 75% obtain the pill directly
from pharmacies, meaning that many women either lack adequate instruction about using the pill or
have difficulty understanding the printed instructions accompanying it.”
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4. Contraception

Laws and Policies

The Code of Medical Ethics enshrines the physician’s obligation to obtain the patient’s con-
sent before administering any treatment or performing any procedure.” In addition, the code regu-
lates the rights of patients in their relationship with the physician.” Furthermore, patients having irre-
versible contraceptive procedures performed must give their informed and voluntary consent after
being informed about the procedure to be performed.”” This regulation also mandates that any estab-
lishment that seeks to provide fertility regulation services is part of the medical profession and must
therefore abide by the ethical norms established by that profession.®

In terms of population and family planning policies, one of the main objectives of the
Ministry of Health is to increase the prevalence of contraceptive methods and family planning coun-
seling. Its specific goal in this regard is to increase the impact of state health care providers on the rate
of total contraceptive prevalence from 30% in 1994 to 60% by the year 2000. This would bring the
total level of public and private impact on the rate of contraceptive prevalence to between 70 and 72%
by the year 2000.7

Family planning services are a component of the primary health care program,80 and every
health center and hospital must provide family planning services to low-income individuals.8

The National Food and Drug Administration (“NFDA”) is charged with ensuring quality
control over pharmaceutical products.82 This entity implements policies formulated by the Ministry of
Health that deal with the safety and quality control of drugs and contraceptive devices such as con-
doms and diaphragms.83

Reality

According to government information sources, the state has supported family planning ser-
vices and incorporated them in population policy for many years.84 In 1993, nevertheless, the state sys-
tem covered only 20% of contraceptive methods countrywide.8 With respect to all contraceptives dis-
tributed, the Ministry of Health provides the following guantities: 53% of 1UDs, 25.2% of birth-con-
trol pills, 25.2% of sterilizations, and 7% of condoms.86 Government hospitals and clinics offer these
services in both rural and urban areas.8’

In practice, private-sector organizations such as PROFAMILIA provide the majority of family
planning services.88 PROFAMILIA, in fact, supplies 70% of the demand for modern methods. The
most common places people mention for obtaining contraceptives are drugstores, PROFAMILIA, and
hospitals.8% The public sector supplies 27.2% of all contraceptive methods, while the private sector pro-
vides 72.1%. In 1997, an estimated 1.8 million women did not obtain needed family planning services.0

No data exist for determining whether family planning service providers are subject to
“incentives” concerning certain forms of contraception. Likewise, no data exist concerning whether
providers supply contraceptive methods without obtaining the client’s informed consent.
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5. Abortion

Laws and Policies

Abortion is illegal in Colombia and is categorized by the Penal Code as a crime against life
and personal integrity.%1 The Constitution recognizes the right to life as an inviolable fundamental
right, but it does not specify whether this right becomes applicable at a particular moment during
pregnancy.®2 However, the Constitutional Court determined in a recent case before it that human life
is protected from the moment of conception.

Criminal law penalizes a woman who induces her own abortion, as well as the person who
performs the abortion with the woman’s consent.%4 It also criminalizes the behavior of any person
who performs an abortion without the woman’s consent or on a woman younger than 14.9 In cases of
abortion when the pregnancy was the result of rape, incest or nonconsensual artificial insemination,
the penalty is less severe.% The law also penalizes any person who causes injuries to a woman resulting
in a miscarriage.%’

A woman who induces her own abortion or who consents to its performance by another per-
son is liable to imprisonment for one to three years.%8 The same penalty applies to any person who per-
forms an abortion with the woman’s consent.%® Any person who performs an abortion without the
woman's consent or on a minor under 14 years of age is liable for three to ten years of imprisonment.100
A woman whose pregnancy was the result of rape, incest or nonconsensual artificial insemination and
who induces her own abortion is liable to a reduced prison sentence of four months to one year.101
The same penalty is applicable to any person who performs an abortion on a woman who became
pregnant under these circumstances.102

Reality

Abortion continues to be a public health problem of unknown magnitude, principally due to
its illegality, which in turn contributes to substantial under-reporting. In 1995, approximately 80% of
abortions were due to the absence of contraceptive methods; the remaining 20% occurred due to fail-
ures in contraceptive methods.103

According to 1993 data, approximately 450,000 abortions occur in Colombia every year.104 A
1996 study of maternal mortality in Colombial® estimates that in 1994, abortion was the second-lead-
ing cause of maternal mortality, which correlates with the high rate of unsatisfied demand for contra-
ceptive methods. The same study shows that the 20-29 age group reported the highest incidence of
abortion-related deaths.106 According to the President’s Council on Wbmen, approximately 20% of
Colombian women of child-bearing age (about 1.5 million) had at least one abortion in 1993. This
number included women of all ages and social classes, although young women aged 16-27 had the
highest incidence of abortion. Women under age 15 also have abortions, and abortion is the fourth
leading cause of hospitalization for this group.107

According to the latest studies in Colombia, 26 of every 100 women attending universities —
more than half of whom are no older than twenty — have had an induced abortion.198 The situation is
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no less serious in the rest of the population. One out of every three women who has ever gotten preg-
nant acknowledges having had an induced abortion.109 Of every 100 women who have an abortion in
Colombia, 29 suffer complications, and 18 arrive at the hospital in extremely serious condition. 110

According to available data on criminal prosecutions for abortion, 119 cases were filed in
1994.11 Nevertheless, the number of persons acquitted or convicted for abortions is unknown, and it is
not known whether women have been imprisoned for abortion.

The methods used to carry out clandestine abortions vary greatly depending on the woman'’s
income. They range from the most modern, safe, effective, and expensive to a wide variety of tradi-
tional methods that are used either by the woman herself or an untrained person (midwives, traditional
practitioners, or “back-alley” abortionists). Traditional methods include: administering drugs either
vaginally or orally; ingesting herbs or hormonal products; inserting probes; and using violent tech-
niques such as falling repeatedly or jumping.112 Both the choice of method and its consequences are
directly related to the type of practitioner and the social class of the pregnant woman. Poor women
from both rural and urban areas suffer the most complications (50-60%) from either self-induced
abortions or those performed by others.113

Given abortion’s illegality and Colombian society’s general condemnation of it, health care
providers’ response to complications arising from clandestine abortions is discriminatory, accusatory,
and guilt-inducing. Some health officials report abortions to the criminal justice system. These offi-
cials do so to comply with citizens’ general duty to report criminal acts of which they have knowledge.

Currently, a bill introducing modifications in the Penal Code’s treatment of abortion is mak-
ing its way through Congress. If this bill becomes law, it would constitute a serious step backward
because it treats the fetus as the passive victim of a criminal act. The bill would modify the part of the
Penal Code addressing crimes against life and persons and introduce a special chapter including all acts
constituting a crime against a fetus. The basis for criminalizing such acts is that even though the fetus's
life depends on its mother, the fetus itself is a human life. The bill also creates two extenuating circum-
stances regarding abortion: (1) pregnancies that resulted from a transfer of eggs to which the woman
did not consent; and (2) the existence of medical or genetic anomalies in the fetus that are incompati-
ble with independent life.

6. Sterilization

Laws and Policies

In Colombia, the Ministry of Health regulates surgical sterilization.14 The ministry’s regula-
tions mandate that those who elect irreversible methods of contraception must provide clearly docu-
mented voluntary and informed consent.> The individual may consent only after a health profession-
al gives a full explanation of the desired surgical procedure. This explanation must include the proce-
dure’s possible side-effects, the risks and benefits of the procedure, the availability of alternative contra-
ceptive methods, the precise purpose of the operation and its irreversibility. 116
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Reality

Sterilization is the most common family planning method among Colombian women. In
fact, one in four women using contraceptive methods chooses sterilization..¥ PROFAMILA and gov-
ernment hospitals perform most female sterilizations and insert most |[UDs. PROFAMILIA also per-
forms most vasectomies. 18

Many government institutions perform sterilizations through special contracts with PROFA-
MILIA. Alternatively, PROFAMILIAS doctors and surgical teams perform surgeries in public-sector
institutions, especially in areas where PROFAMILIA lacks surgical facilities. 19

The Ministry of Health requires that people satisfy the following conditions before they can
be eligible for sterilization: (1) both men and women must be over age 30; (2) they must have a mini-
mum of two children; (3) they must voluntarily request the procedure; (4) the person or couple must
grant written authorization by completing an informed consent form that expressly describes the irre-
versibility of sterilization.120 PROFAMILIA, for its part, requires that women be over 25 and have at
least three children. Depending on particular circumstances, however, either the age or the number of
children requirement may be waived. For example, for young mothers with many children or for
much older women with few children, sterilizations may be performed.12

PROFAMILIA has a mobile program in which company vehicles carry groups of women to
the clinic and back to their homes. Once the women reach the clinic, the procedure is virtually the
same as for those women who come to the clinic on their own. The main difference between the
group and individual patients is motivation. Individuals come for their own private reasons; mobile-
program participants, on the other hand, usually come from remote and impoverished areas, are less
informed, and lack the resources to travel to the nearest city clinic. Women in the mobile program are
motivated by educational discussions that PROFAMILIA instructors hold in communities. The con-
tent of group discussions is similar to that of private counseling sessions.

It is not known with certainty whether post-sterilization counseling occurs in public institu-
tions. The private entities subcontracted by the government to perform sterilization, however, do offer
such counseling.

7. HIV/AIDS and Sexually Transmissible Infections (STIs)

Laws and Policies

The laws presently governing official HIV/AIDS!22 policies regulate health establishments,
preventive treatments, research, and the rights and duties of persons infected with HIV/AIDS.123 The
law mandates that health establishments promote and implement activities aimed at providing public
health care personnel with information, training and education to keep them abreast of scientific and
technological advances, thus ensuring the proper treatment of HIV/AIDS.124 The law also provides
that these activities be directed at prevention as the most important means of controlling HIV infec-
tion.125 The Ministry of Health is responsible for promoting HIV/AIDS research.126 \When such
research involves human subjects, particularly AIDS patients, it must be consistent with the provisions
of the Helsinki Declaration of the International Medical Association.12” Colombian law also requires
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all government institutions, organizations, departments, areas and ministries, especially the Ministries
of Communications, Health and Education, to promote educational campaigns related to
HIV/AIDS.128

With respect to the rights of persons with HIV/AIDS, the law provides that public and pri-
vate health establishments must provide comprehensive treatment to such persons as well as to any
person at risk of contracting HIV/AIDS.12% This treatment must be provided with respect for the dig-
nity of the patient, without any discrimination, and in accordance with the technical and administra-
tive regulations and the standards of epidemiological control issued by the Ministry of Health.130 The
law also states that criminal charges may be brought against a person who, after having been informed
that he or she is infected with HIV, deliberately engages in practices that might expose other persons to
infection, or donates blood, semen, organs or other body parts, for the crime of “propagating an epi-
demic” or for violating health regulations as established in the Penal Code.13

Employees are not required to inform their employers that they are HIV-positive.132
Moreover, prisoners cannot be forced to have an HIV test except when such a test will serve as proba-
tive evidence in a criminal trial or by order of the competent health authorities.133

In 1993, Colombia issued the “Inter-ministerial Medium-Term Plan to Control and Prevent
STIs and HIV/AIDS” (the “STI and HIV/AIDS Plan™), an inter-ministerial policy on HIV/AIDS
control and prevention based on strategies of health promotion, HIVV/AIDS prevention, epidemiologi-
cal monitoring and the reduction of the social and economic impact of HIV/AIDS.134 The objective
of the STI and HIVV/AIDS Plan is “to foster awareness among the individual, the family and society at
large regarding the different forms of transmission of HIVV/AIDS and other STIs; to promote values,
attitudes and conduct that will ensure the exercise of responsible sexual behavior; to strengthen and
develop programs aimed at preventing and controlling HIV/AIDS and other STIs and reducing their
social and economic impact.”135

The plan emphasizes the following strategies: the promotion of sexual health and the preven-
tion of transmission through sexual contact, pregnancy, as well as through transfusions of blood and
blood derivatives, organ transplants or other invasive procedures. It also emphasizes the prevention of
transmission through syringes and needles, epidemiological control and research on STIs/HIV/AIDS,
and the reduction of the social and economic impact of the illness through the monitoring and evalua-
tion of its development.136 The subprogram on sexual health promotion seeks to develop intervention
strategies, such as regional and local programs designed to prevent STIs/HIV/AIDS, directed at specif-
ic groups of the population, including men and women of childbearing age, adolescents who attend
school as well as those who do not, teachers, and health care personnel. These intervention strategies
seek to improve information, educational and training services.13” Finally, the sub-program on the
economic impact of the disease aims to make the appropriate adjustments in those health ser-
vices that respond to the HIV/AIDS epidemic, with special emphasis on the comprehensive
care of persons with HIV/AIDS. It also seeks to prioritize the needs of individuals from the
poorest sectors of society, including those who receive benefits from the subsidized social
security regime.138
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Reality

Through 1994, Colombia reported 85 cases of HIV/AIDS per one million inhabitants.139 Data
from 1992 showed 2,855 cases of AIDS in men and 212 in women.140 In 1993 there were 2,855 cases of
HIV and 3,304 of AIDS.14! Given under-reporting and the fact that the social security system still does
not include everyone, it is believed that rates are much higher than those officially reported.
Discrimination in health services exists against people, whether male or female, suffering from
HIV/AIDS or STIs. This discrimination denotes prejudice about and a lack of open discussion about
sexual differences generally. No data exist to determine either the number of discrimination cases or of
official responses to sanction abuses and discriminatory practices. When either patients’ or their fami-
lies' rights are violated, they can seek redress through a tutela claim.42 In order to receive medical
attention for AIDS within the social security system, people must pay into the system for one hundred
weeks (two years). This requirement means that many people are not covered.43

8.Adolescent Reproductive Health

Laws and Policies

The Health for Women, Women for Health Program initiated in 1992 targets in particular
women between the ages of 15 and 49, especially adolescent women.144 As part of the Participation and
Equality Policy for Women the government has proposed including the prevention of abortion and
unwanted pregnancies through the design and implementation of appropriate family planning pro-
grams.145

Reality

Approximately one of every ten Colombian women reports having had her first sexual expe-
rience before age 15.146 One third of women have had their first experience before age 18, and slightly
more than half before age 20.14

Currently, only 11% of women between ages 14 and 19 use contraceptive methods.148 Of this
group, 14% are mothers.149 The average age when women first give birth is directly related to their
educational level.150 Specifically, women with low levels of education average 19 years of age, while
women with secondary education average 23 years.13l In 1995, 31% of live births among adolescent
women resulted from pre-marital sexual relations. 152

Pregnancy at a young age is part of the cultural heritage in some regions. In most cases, how-
ever, these pregnancies are unwanted and involve single mothers who have usually been abandoned by
their partners.13 Furthermore, many of these pregnancies end in costly clandestine abortions per-
formed under inadequate conditions.1>4 Of every 100 women who become pregnant before age 19 45
have an abortion. According to hospital records, abortion is the third leading cause of maternal mortal-
ity among adolescents.1%
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Health care providers generally hold moralistic views that prevent a comprehensive approach
to addressing the health effects of adolescent sexual activity. Adolescents are therefore inhibited from
consulting providers about their reproductive and sexual health problems or concerns. Likewise, ado-
lescents feel inhibited about seeking medical care for STIs. The idea that sexual activity is “for adults
only” still exists. Consequently, the corollary that young people should not be provided with informa-
tion on family planning methods exists as well.

In practice, male and female adolescents lacking economic resources do not have adequate
access either to reproductive health care or to contraceptive methods. The government does not cover
such services. However, some private health care organizations such as PROFAMILIA offer these ser-
vices on a sliding fee scale to adolescents.

When adolescent women become mothers, they often suffer discriminatory treatment in edu-
cational institutions; some have even been expelled. It is important to note that tutela claims have
played an important role in defending against discrimination due to adolescent pregnancy. Several
cases have held that pregnancy is a legitimate exercise of the free development of one’s personality and
that discrimination in education is not justified.16 Nevertheless, government authorities need to
improve procedures for investigating discriminatory acts within educational establishments and for
insuring compliance with judicial decisions prohibiting such discrimination.

B. Family Relations (Article 16 of CEDAW)

1. Marriage and Domestic Partnership

Laws and Policies

The Constitution states that the basic unit of society is the family. The family is formed by the
free decision of a man and a woman to marry, or by the responsible decision of a man and a woman to
establish a family, %7

The civil law8 provides that marriage is a solemn contract in which a man and a woman
unite with the objective of living together, procreating, and giving each other aid.1® A marriage
becomes legal when the two persons express their mutual and voluntary consent to marry before a
competent authority.160 The minimum age of marriage is 18.181 A woman may decide whether or not
to adopt her husband’s surname.162 Spouses are obligated to be faithful and to aid and assist one anoth-
er.163 Both spouses have the joint right to administer the household,64 the authority to choose their
place of residency, and the duty of contributing to the household economy according to their abili-
ties.165 The mother and father share parental authority166 over their children,167 and either parent can
act as the legal representative of his or her children.168

Civil law establishes equality between spouses, and the full legal capacity of a married woman
to manage her property and the couple’s jointly owned property, to enter into contracts, and to access
the courts.169 In 1996, Congress passed a law that requires the signature of both spouses when transfer-
ring immovable property pertaining to the family domicile.10

13 Center for Reproductive Law and Policy



Reproductive Rights in Colombia

Law No. 54 of 1990 formally recognized a form of legal union, union de hecho or domestic
partnership, which it defines as a stable union between an unmarried man and an unmarried woman
who form a permanent household together.I’? The law states that, for legal purposes, the man and
woman who form part of a domestic partnership are “permanent companions.”2 A domestic partner-
ship exists once the two unmarried individuals have lived together for more than two years and as long
as no impediment exists that would not permit either of the companions to marry.1’3 Any property or
capital derived from work belongs jointly to both permanent companions.4

Labor laws provide that a permanent companion has the right to the retirement or disability
pension of the other as well as to death benefits payable upon an employee’s death, provided the per-
manent companions lived together for at least two years or if they had one or more children togeth-
er.15 At the same time, the permanent companion of the employee or pensioner is also entitled to
health care benefits from whichever entity is the provider, provided the permanent companions have
lived together at least two years.16

Reality

In 1995, the average age of Colombian women at first marriage was 21.4;17 the average age at
first childbirth was 22.1.778 Educational levels are highly correlated with these ages. On average, for
example, women who have attained a secondary education and are between the ages of 30 and 34
enter into marriage ten years later than women of the same age who have at most a primary educa-
tion.I9 Place of residence also affects the average age of marriage. In urban areas, the average age is 22;
in rural areas, 20.180

Tutela claims have been the judicial mechanism that has guaranteed some rights for women in
domestic partnerships. Recently, for example, the Constitutional Court, which reviews tutela decisions
of lower courts, has recognized that female domestic partners provide economic value through their
domestic work. 18

2. Divorce and Child Custody

Laws and Policies

Civil marriage in Colombia terminates upon the death of one of the spouses or by a judicial
decree of divorce.182 The legal rights and duties of a religious marriage also cease upon legal divorce.183
Grounds for divorce include: adultery; failure to fulfill one’s duty as a spouse or as a mother or father;
cruel treatment; the habitual and unjustified use of alcohol or drugs; a grave and incurable illness that
endangers the physical or mental well-being of the other spouse; conduct on the part

of a spouse that corrupts or perverts the other spouse or one of their children; physical separation of

the spouses for mare than two years; and the mutual consent of both spouses before an authorized
judge.184
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Once the divorce has been granted, the marriage is dissolved as is any joint ownership of
property which then must be liquidated according to the law.185 Each spouse receives one-half of any
remaining property.186 The “innocent” spouse may revoke any gifts made during their marriage to the
“guilty” spouse.187

A judge grants custody and parental authority over the children.188 The judge also determines
the amount of child support® and alimony.1%0 The Penal Code establishes penalties for parents who
fail to pay alimony or child support.12 Colombian law includes several provisions regarding the
amount of child support and the type of civil legal procedures that must be followed to enforce this
obligation.192

Reality

The person declared innocent in a divorce case has the right to receive alimony from the per-
son declared culpable. Procedures exist for enforcing this right either before judicial authorities or in
negotiations during a ‘tonciliation” hearing. In practice, however, agreements are not kept in good
faith, and failure to comply and fraud with respect to judicial resolutions often occur. Furthermore,
noncompliant parties conceal both their true salary information and assets that would guarantee ful-
fillment of alimony abligations.

In 1996, Law 311 was passed to curtail such practices; specifically, the law established the
National Registry for Protection of the Family (NRPF). The NRPF seeks to identify those who avoid
alimony obligations and to enforce compliance.®3 Two years after the NRPF’s creation, however, the
results of its efforts are unknown. Furthermore, no mechanisms for assessing its operations and effec-
tiveness exist.

Before Law 1 was passed in 1976, a wife’s adultery — but not her husband’s — was considered
grounds for separation and divorce. Law 1 repealed this inequity by defining adultery as “extramarital
sexual relations of one of the spouses, unless the petitioner has consented to, facilitated, or forgiven
such relations.”194 In spite of this change, judges continue to view women’s extramarital sexual activity
more harshly than ment.

3. Early Marriage

Laws and Policies

The minimum legal age to marry is 18.1% However, men over the age of 14 and women over
the age of 12 may marry with the consent of their parents.19 Marriages between a man under the age
of 14 and a woman under the age of 12, or when either the man or the woman is under

these respective ages, are null and void.17 However, marriage of an underage person is not null and

void if its validity has not been questioned within three months after the minors reach puberty, or
when the woman, even if she is underage, or is pregnant.198
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Reality

Marriage rates among female adolescents are increasing. In 1995, 16.5% of female adolescents
were married, compared with a percentage of 14.2% in 1986.199

4. Right to access Family Planning without Spousal Consent

Laws and Policies

Spousal consent is not needed to obtain contraceptives.

Reality

There is no legal requirement of authorization from either a spouse or domestic partner to
receive contraceptives. Nevertheless, some women — particularly in rural areas — report that their
partners oppose contraceptive use.200

C. Sexual Violence Against Women (Articles 5, 6 and 16 of CEDAW)

1. Rape and Sexual Crimes

Laws and Policies

Colombian law was recently modified20! to increase the penalties for rape and to change the
classification of crimes considered attacks against “sexual freedom and human dignity.”202 Penal law
classifies these crimes in three categories: rape,293 abusive “sexual acts,”204 and “statutory rape.”2% The
law divides rape into three sub-categories. These are: “violent carnal access” (which carries a penalty of
8 to 20 years imprisonment);206 a “violent sexual act” (which carries a penalty of 4 to 8 years impris-
onment); 207 and a sexual act with a person who is incapable of resisting (which carries a penalty of 4
to 10 years imprisonment).208 An “abusive sex act” includes abusive ‘tarnal access” with a person who
is incapable of resisting and carries a penalty of three to 10 years of imprisonment.2%° The offender is
liable for harsher penalties for these crimes if one of the following aggravating circumstances is pre-
sent: more than one persons participated in the crime;210 the offender has some degree of authority
over the victim;2 the victim becomes pregnant as a result of the rape;2!2 the victim contracts a vene-
real disease; or the victim is under the age of 10.213

Law No. 360 of 1997 repealed the provision in the Penal Code establishing that an offender
could be exculpated from liability for such crimes if he married the victim.2# Another positive legisla-
tive development is that in 1996, rape within marriage became a criminal offense.215
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The penal law for crimes against “freedom and human dignity”26 provides that a person con-
victed of “carnal access” with a person under the age of 14 is liable to four to ten years imprisonment.2%
An offender who uses violence to obtain ‘tarnal access” to a person under the age of 12 is liable to
twenty to forty years of imprisonment.28 An offender who carries out a “sex act” other than inter-
course with a person under the age of 14 is liable to two to five years of imprisonment.219

The Penal Code also classifies statutory rape, which is the use of deception to obtain ‘carnal
access” or another sex act with a person between the ages of 14 and 18, as a crime.220 An offender who
uses deception to obtain ‘tarnal access” is liable to one to five years of imprisonment.22! An offender
who uses deception to carry out a “sex act” is liable to six months to two years imprisonment.222
Colombian penal law also considers incest as a crime against the family.223 Incest consists of ‘tarnal
access” or any other sex act with a direct descendant or ascendant, adoptive parent or adopted child, or
with a brother or sister.224 The penalty for the perpetrator of such a crime is six months to four years
imprisonment.225> Other sexual crimes under Colombian penal law include “fostering the prostitution
of minors”226 and “fostering the use of minors in pornography.”227 Offenders are liable to two to six
years imprisonment and four to ten years imprisonment, respectively.228

Since 1997, the National Council on Equality for Women (Direccion Nacional de Equidad para las
Mujeres) has coordinated a task force concerning “Revisions in Procedures for Victims of Sexual
Abuse.” Various public and private entities have participated in this task force. The task force’s primary
goal is to improve protection and assistance given to domestic abuse victims by integrating and coor-
dinating the institutions responsible for such cases. To respond to the problem of trafficking in persons,
the Ministry of Justice has created the Inter-Institutional Committee to Combat the Trafficking of
Women, Girls, and Boys.229

The President’s Council on Human Rights is developing strategies to sensitize and train
national police officials about sexual and reproductive rights; these efforts also focus on improving the
quality of assistance for victims of sexual and familial abuse.

Reality

One third of women living in couples have been victims of verbal abuse;230 furthermore, one
in five women has suffered physical abuse, 23! while 6% have suffered sexual violence.232

In Colombia, 5.3% of women of child-bearing age report that they have been forced to have
sexual relations.233 In most cases, the women know the person responsible. Specifically, 44% of women
identify their spouse or partner as the person responsible, 20% identify neighbors or friends, 14% did
not know their attacker, 14% named relatives, 2% named supervisors or co-workers, and 7% named
others.234

On average, the first incident of abuse occurs at age 18.7.2% Sexual violence varies only slightly
by region. The rate in urban areas is 6%, while that in rural areas is 4%.236 In 1995, the Institute of
Legal Medicine (Instituto de Medicina Legal) received reports of 11,970 sex-crime cases under investiga-
tion throughout the country.237

For women between the ages of 14 and 19, the first incident of sexual abuse occurs on average
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Institute of Legal Medicine (Instituto de Medicina Legal) received reports of 11,970 sex-crime cases under
investigation throughout the country.237

For women between the ages of 14 and 19, the first incident of sexual abuse occurs on average
at age 14.238 The percentage of those abused at that age is 31%.23% The principle persons responsible for
these violations are as follows: boyfriends, friends, or neighbors (39%); relatives (26%); unknown per-
sons (16%); and others (10%).240 For adolescent rape victims, the average age at the time of the first
rape diminishes in direct relation to educational levels. Specifically, the average age for women without
education is 13, while the average age for those with several years of secondary education is 17.24

In 1997, the Institute of Legal Medicine identified 11,048 cases of sexual violence. Of these
cases, 81.6% involved female victims. Furthermore, 26.7% of all cases occurred among the 10-14 age
group. For cases involving minors, 80% of aggressors were known by the victims. These known
aggressors can be broken down as follows: the father (16.2%), the stepfather (131%), some other family
member (154%), and other known persons (35.3%).242

A recent study concerning sexual and familial abuse in three cities analyzed 115 cases involving
sexual crimes. Of these cases, 91.6% of the victims were young girls. The presumed aggressor in these
cases was often the father (31.1% of cases) or the stepfather (28.5%).2%

Despite government efforts to address domestic violence, such efforts fail to address the issue
in an integrated and systematic way. Efforts are particularly insufficient in two respects: compensating
victims and humanizing their treatment within the criminal justice system.

While recent changes have increased penalties for sexual crimes, serious difficulties remain in
the ways such crimes are investigated. Specific problem areas include procedural issues, evidentiary
issues, and lack of respect for victims’ rights.244 In addition, authorities lack the technical and econom-
ic resources needed to conduct investigations, and the existing institutional infrastructure is not ade-
quate for proper investigations.245

Currently, a Penal Code reform bill is making its way through Congress.246 If approved, this
bill would constitute a significant step backward compared to the advances of recent years. Specifically,
the bill proposes shortening the maximum sentences for certain cases; it also shortens the minimum
sentences for certain sexual crimes, which would result in early release for convicted perpetrators. This
bill demonstrates that legislators underestimate the impact of sexual crimes, thus undermining individ-
ual responsibility and the deterrent effect of punishment.

Some judges’ approach to sentencing sexual aggressors perpetuates prejudices such as the
belief that women cause sexual violence by acting provocatively.24” Furthermore, other stereotypes
continue to prevent equal justice for women in the judicial system. Specifically, protection is limited
according to subjective judgments of the woman’ “honesty” or “good name,” as well as the belief that
women are not credible witnesses, particularly when the aggressor is a family member or otherwise
known to her.
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2. Domestic Violence

Laws and Policies

The Colombian Constitution provides that domestic violence in any form is destructive of
family harmony and unity and will be punished according to the law.248 Following this constitutional
mandate, Congress enacted Law No. 294 in 1996 whose objective is to penalize and provide a remedy
for domestic violence. Congress also ratified the Inter-American Convention on the Prevention,
Sanction and Eradication of Violence Against Women, which is now incorporated into Colombian
domestic law.249

Law No. 294, which implements the constitutional mandate to provide comprehensive treat-
ment for different types of domestic violence,250 provides that physical, psychological or sexual abuse
against a family member is a crime.25 A person who inflicts physical or psychological injury on a fam-
ily member is punished in accordance with the penalty established in the Penal Code for personal
injury, plus an additional one-third of half the penalty because the situation involves domestic vio-
lence.252 This law also establishes the penalties applicable to a person who uses unjustified force to
restrain the freedom of movement of an adult family member.253 In addition, the legislation establishes
mechanisms for the provisional and permanent protection of abused persons with the objective of
ending the abuse, and preventing and punishing domestic violence.2>4 This law empowers the
Colombian Institute of Family Welfare2 to develop programs to prevent and remedy domestic vio-
lence.256 It also provides resources to state and city governments to establish Family Violence
Prevention Councils to study the problem of domestic violence and to promote activities designed to
prevent and treat domestic violence.25” The National Development Plan establishes that the govern-
ment must improve the training of law enforcement personnel that deal with domestic issues and of
the justices of the peace in dealing with the problem of violence against women.258

Reality

In 1997, 145 homicides resulted from domestic violence.2® Of these homicides, 57% of the
victims were women.260 According to 1995 statistics, women living with a partner suffered abuse as
follows: 33% suffered verbal abuse from their partner or spouse; 19% suffered physical abuse?6!; and 6%
suffered sexual abuse.262 In 1995, the Institute of Legal Medicine recorded 42,963 cases involving injury
due to domestic violence.263

The available data concerning domestic violence represent only a small part of the problem’s
true magnitude. No definitive estimates about under-reported data exist. Nevertheless, some data do
indicate that although women know the institutions where they can file domestic violence complaints
against their husbands, only 27% of victims have done s0.264 Thus, a more accurate estimate of the
problem’s extent would mean multiplying existing data by four.

In 1994, the Institute of Legal Medicine received an average of 93 domestic violence cases per
day, 75% of which resulted from spousal problems.265 In 1997, the number of domestic abuse cases
increased by 40%. Of these cases, 16% involved abuse of minors, the greatest number of victims
appearing in the 5-14 age group, equally divided between males and females. For victims aged 15 to 17,
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the proportion of females is the same as that of males.266 Of all the people treated for domestic vio-
lence by the Institute of Legal Medicine in 1997, 93% were women, the largest group being those
between the ages of 25 and 34.267

According to cases evaluated by the National Institute of Legal Medicine and Forensic
Sciences, women accounted for 47% of cases involving non-fatal injuries in 1997. The causes of these
injuries were categorized as follows: spousal violence (36%), common situations involving violence
(32%), traffic accidents (15%), and sexual crimes (10%).268

Family- or civil-court judges can issue several forms of protective orders to address domestic
violence. These include: orders removing someone from the home; orders for education and therapy;
orders to pay damages; and orders providing police protection.28 The police also have mechanisms for
assisting victims of abuse aimed at preventing repetition of abusive behavior.20 Unfortunately, howev-
er, these judicial and police measures are not adequately implemented, as evidenced by the high inci-
dence of violent acts, police officials’ lack of training, and the general unavailability of police officers to
address domestic abuse issues. Furthermore, these measures do not actually protect victims from vio-
lence,2™1 and judges do not issue orders as quickly as necessary.272

The law provides that as a temporary measure, judges can order housing for victims of
domestic violence in half-way houses or shelters. Such orders, however, rarely occur because few shel-
ters exist and most of these cater principally to minors. The shelters are usually administered by NGOs
without government aid.

Currently, Congress is considering a bill that would eliminate the judiciary’s jurisdiction over
domestic violence. This bill, which would transfer jurisdiction for domestic violence to administrative
courts such as the Comisaria de Familias, would have serious consequences if it becomes law. The bill
reflects the assumption that family violence is a private matter. As a private matter, the thinking goes,
domestic violence should not enter a public forum, merit penal sanctions, or be addressed by the judi-
cial system.

3. Violence and/or Coercion in Health Services

Laws and Policies

Such practices are not punishable by law. No policies exist to make reparations for them.

Reality

Health care facilities’ physical structures and infrastructure are inadequate for providing prop-
er care for women; this inadequacy is particularly apparent in birthing rooms.273 Health care facilities
and the Ministry of Health (through its Division of Community Care) have only just begun to insti-
tutionalize a culture fostering equitable treatment and respect for patients’ rights. Clients have sought
to secure their fundamental rights through the judicial mechanism of tutela claims. In many cases, these
lawsuits have been successful.
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D. Education and Adolescents (Article 10 of CEDAW)

1. Access to Education

Laws and Policies

The Constitution provides that children have the following fundamental rights: the rights to
life, physical integrity, health, education and culture, recreation, and the right to express freely their
opinions.2™

Women were first granted access to higher education in Colombia in 1933.2%5 The
Constitution establishes that education is a right and a public service designed to provide access to
knowledge, science, technology and other cultural goods and values.2” The government, society and
the family are responsible for education, which is compulsory for children between the ages of 5 and
15. Education is free of charge in public schools.277

The Colombian government is currently implementing a project entitled “Education for
Equality”” whose main objective is to modify the educational system so that it does not foster socializa-
tion patterns that reinforce inequity between the sexes and gender stereotypes.278 It also seeks to pro-
mote equal access to education for boys and girls, and to identify the factors that limit girls’ access to
education.27

Reality

The illiteracy rate among women has decreased from 29% in 1964 to 11.6% in 1993280 At
almost every educational level, enrollment is equally distributed by sex. In fact, the percentage of
female students enrolled in higher education has climbed to 51.7%,281 much higher than the 1960 level
of 184%.282 Between 1989 and 1991, females represented 50% of preschool students and 49.2% of sec-
ondary-education students.28 In the under-24 age group, men and women have completed a similar
number of years of schooling. Specifically, women have completed 5.8 years, while men have complet-
ed six.284 Rural women have less access to education than urban women.285

2. Information and Education on Sexuality and Family Planning

Laws and Policies

The Ministry of Education has enacted a regulation regarding the compulsory nature of sex
education.286 This regulation provides that, upon the initiation of the academic year in 1994, establish-
ments throughout the country that offer programs of pre-school, primary, high school and vocational
education must incorporate mandatory sex education programs as essential components of public
education.287 Pursuant to this mandate, the Ministry of Education designed the National Plan on Sex
Education, whose objectives include: to foster changes in the values and behavior relating to

21 Center for Reproductive Law and Policy



Reproductive Rights in Colombia

sexuality;288 to reformulate the traditional definition of gender roles;28 to encourage changes in the
traditional family structure with the aim of promoting greater equality in the relationships between
parents and children and between spouses;2% and to ensure that men and women make voluntary and
informed decisions about when they want to have children and that they know how to use contracep-
tive methods properly.29t

With the aim of providing methodological tools to the National Program on Sex Education,
the Ministry of Education has published a series of 11 texts to be incorporated into the curriculum at
the pre-school, primary and high school level.292 These texts include themes relating to personal iden-
tity, respecting others, tolerance, reciprocity, life, tenderness, dialogue, love and sex, responsibility and
creativity. All of these issues then form part of the curriculum starting at first grade through the
eleventh grade of instruction.2%

The Ministry of Education is developing a program entitled Sexual and Reproductive Health
Education of Adolescents and for Adolescents, which is directed toward young men and women
between the ages of 14 and 20. It targets adolescents both in and out of school and members of youth
organizations.2%4

Reality

The results of the recent evaluation of the National Plan on Sex Education, which is adminis-
tered by the Ministry of Education’s Vice-Ministry of Youth, have not yet been revealed. In any event,
the great limitation of such programs is that they reach only those young people attending school,
whether in urban or rural areas. Consequently, they fail to reach a large number of adolescents who do
not attend school.

It is also important to note that although the sex education plan has served as a model for
other countries, it has several limitations. These limitations include insufficient textbooks and educa-
tional materials as well as slow incorporation of gender perspectives.2%

To address the problem of pregnant adolescents enrolled in school, the Ministry of Education
(through its Vice-Ministry of Youth) is trying to implement programs to foster respect for pregnant
adolescents. However, no systematic evaluative procedure exists for determining how well educational
institutions incorporate such programs. When institutions have not responded either to judicial or
administrative authorities, numerous tutela claims have been filed. As a result of these lawsuits, the
Constitutional Court has recognized the educational rights of minors who have been expelled from
school for pregnancy.2%
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E. Employment Rights (Article 11 of CEDAW)

1. Protection in Pregnancy

Laws and Policies

The Colombian Constitution provides that work is a right and a social duty that enjoys gov-
ernment protection.2%” At the same time, one of the fundamental principles of labor law is the special
protection bestowed on women and maternity.2% The Constitution guarantees the right of all persons
to social security, with preference granted to women heads of household, pregnant women and
women who are breast-feeding.299

Colombia labor legislation protects pregnant women. No employee can be terminated for
being pregnant or for breast-feeding.3%0 The law presumes that an employee was terminated because of
pregnancy or breast-feeding when this dismissal occurs without official authorization during the
woman’s pregnancy or in the three months following childbirth.30L If such a termination occurs, it is
null and void, and the woman must be reinstated to her employment following the maternity leave to
which she is entitled.302 Since 1994, the practice of forcing women to submit to a pregnancy test before
being hired has been prohibited, except when the work to be undertaken is categorized as involving
high-risk activities.3% An employer is obligated to relocate an employee who becomes pregnant to a
position that will not expose her to substances that present a risk for her pregnancy.304

Colombian labor law prohibits the employment of minors and women of any age in activities
that involve contact with substances that are potentially harmful to their health. It also prohibits
assigning pregnant women to shifts longer than five hours.305

Reality

Pregnant women and women of child-bearing age continue to be discriminated against in the
labor market. For example, companies prefer to hire men because if a female employee becomes preg-
nant, she is more expensive than a male employee.306 Generally, women do not file complaints with
the Ministry of Labor because they do not realize that they have suffered actionable discrimination,
and because they fear losing their jobs. In the latter case, they prefer to keep silent and avoid calling
attention to the treatment they have suffered.307

The labor rights of both pregnant women and women of child-bearing age are often violated.
Legal mechanisms for addressing such violations, however, are ineffective. On occasion, women have
found some success — though not consistently — through tutela claims.308

Several NGOs working with this problem note various common practices that violate the law.
These practices involve requiring women to satisfy extralegal requirements — proving that they are
not pregnant or that they use family planning methods — before they are hired.309 Generally, women
report that they do not file complaints about these practices because they need the job and because
they do not know that such practices are illegal.31® Other frequent practices that violate working
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womens rights are those associated with sexual harassment. In these cases, an immediate supervisor or
foreman demands that a woman have sex in order to keep her job.31 Women provide the following
reasons for not filing complaints about such harassment: the difficulty of finding a solution through
court proceedings, and the financial cost, the time, and the leaves of absence required for pursuing
legal cases of this type.312

Among the complaints women present to the Ombudsman, those concerning violations of
labor rights represent 57.8% of the total.33 Nevertheless, procedures for recording and categorizing the
facts presented need to be improved so that gender-based human rights violations can be recognized as
such.34 When information is not disaggregated by gender, issues raised by women disappear.3 Failure
to categorize by gender means that reliable data are not available to determine the extent of gender-
based human rights violations.

There are no data concerning environmental risks to pregnant women in the workplace.

2. Maternity Leave

Laws and Policies

A pregnant employee also has the right to a post-natal maternity leave of 12 weeks, during
which she receives the same salary as at the time her leave began.38 A woman who adopts a child
under the age of seven also receives a maternity leave under the same conditions, and the date of adop-
tion is equivalent to the date of birth.3” An employee who uses her maternity leave before childbirth
may reduce her leave to 11 weeks and give the remaining week to her husband or permanent compan-
ion so that he may accompany her at the moment of childbirth and immediately after delivery.38
During the first six months the employer must allow a woman who has returned from her maternity
leave to take two 30-minute breaks during the work day to breast-feed her child, without discounting
any pay from her salary.39 An employee who miscarries or whose baby dies during or after premature
delivery has the right to a two to four week leave of absence, to be paid at the salary she was receiving
at the time her leave began.320 If a premature delivery occurs and the infant survives, the same provi-
sions on maternity leave described above apply.32!

Reality

In cases where employers violate labor laws concerning either maternity leave or paid mater-
nity leave, several legal mechanisms exist. Through these remedies, women can protect their rights
using either private or administrative labor law channels. However, the average duration for such cases
is two to three years. For that reason, women facing imminent danger or having already suffered a vio-
lation of their rights find a more effective approach in tutela claims. In some cases, these lawsuits have
helped secure women’s rights to maternity leave322,
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