
 

 

 

Judge Kavanaugh’s Judicial Record on Access to Contraception 

Priests for Life v. United States Department of Health and Human Services, 808 F.3d 1 (D.C. Cir. 2015) (en 

banc) 

In Priests for Life v. Health and Human Services, Judge Kavanaugh addressed the Affordable 

Care Act’s requirement that employee health insurance benefits include coverage for 

contraception. He would have struck down the religious accommodation that the Obama 

administration adopted to preserve contraception coverage for employees at religiously-affiliated 

organizations.  

• Judge Kavanaugh gave extreme deference to employers’ religious beliefs, even deferring to their 

interpretation of how the regulation at issue operates. 

• He would have invalidated the accommodation because he believed it was not the least-restrictive 

means available for extending contraceptive coverage to employees. 

Case Facts 

The Affordable Care Act (“ACA”) requires most employers to cover women’s preventive health services, 

including contraception, at no cost. Under an accommodation crafted by the Obama administration, religiously-

affiliated nonprofit organizations can opt out of covering contraception by filing a simple two-page form with 

their insurer. Their insurer then provides coverage directly and covers the cost, preserving seamless coverage for 

employees without involving their employers.1 

In Priests for Life, several religiously-affiliated employers challenged the accommodation, arguing that filing the 

required form to opt out of providing contraception coverage violated their rights under the Religious Freedom 

Restoration Act (“RFRA”) and the First Amendment. D.C. District Court judges ruled against the employers on 

almost all of their claims. After the employers appealed, the D.C. Circuit Court of Appeals affirmed the district 

courts, partly on the grounds that filing the form imposed only a de minimis burden on religion. 

The employers then sought review from the full Court of Appeals. The full court declined to rehear the case. 

Writing in concurrence, Judge Nina Pillard reiterated that the accommodation did not violate the employers’ 

religious freedom because it “allows Plaintiffs to continue to do just what they did before the ACA: notify their 

insurers of their sincere religious objection contraception, and arrange for contraception to be excluded from the 

health insurance coverage they provide[,]” while the ACA now lets insurers step in to provide contraception 

coverage directly to the employees. 

                                                      

1 This accommodation was also made available to closely-held for-profit corporations with religious objections by the Supreme Court’s decision in 

Burwell v. Hobby Lobby. 
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Judge Pillard furthermore declined to defer to the employers’ argument that by providing notice to 

their insurer, they were forced to trigger contraceptive coverage for their employees. She noted that 

they simply miscast the accommodation process. But the dissenters – including Judge Kavanaugh – endorsed 

their view. “[T]he dissenters,” Judge Pillard wrote, “perceive in Hobby Lobby a potentially sweeping, new RFRA 

prerogative for religious adherents to make substantial-burden claims based on sincere but erroneous assertions 

about how federal law works.” 

Judge Kavanaugh’s Dissent – Ruling Against the ACA’s Contraception Accommodation 

In dissent, Judge Kavanaugh would have held that the accommodation violated the employers’ free exercise of 

religion because it was not the least restrictive means of providing contraceptive coverage to their employees. 

First, Judge Kavanaugh found that the accommodation substantially burdened religion. He gave extreme 

deference to the religious employers, writing that “if the Government requires someone (under threat of incurring 

monetary sanctions or punishment, or of having a benefit denied) to act or to refrain from acting in violation of 

his or her sincere religious beliefs, that constitutes a substantial burden on the exercise of religion.” He asserted 

that courts could not question the “correctness or reasonableness” of a religious belief, only its sincerity. 

Kavanaugh acknowledged that the government had a compelling interest in facilitating access to contraception, 

determining that he was bound by the Hobby Lobby opinions of Justice Kennedy and the four dissenters. 

Kavanaugh framed his opinion as following signals from the Supreme Court, writing: “It is not difficult to 

comprehend why a majority of the Justices in Hobby Lobby . . . would suggest that the Government has a 

compelling interest in facilitating women’s access to contraception.” 

Still, Kavanaugh believed that the government had less restrictive means available to provide contraception 

coverage to employees at religiously-affiliated organizations. He wrote that employers should be permitted to file 

a different notice indicating that they would not cover contraception, and the government could then 

independently identify their insurers to arrange for alternative coverage. Kavanaugh wrote that plaintiffs had 

stated that the alternative notice would “lessen . . . their degree of complicity[.]” He also said that this alternative 

would not harm employees. 

The Supreme Court ultimately heard Priests for Life and other consolidated cases in the 2016 case Zubik v. 

Burwell. An eight-member Court did not reach the merits, instead remanding the cases to the Courts of Appeals 

for the parties to try to reach a compromise solution. 

Future Implications 

Judge Kavanaugh could soon weigh in again on the intersection between contraception access and religious 

exercise. In October 2017, the Trump administration issued interim final rules vastly expanding the ACA’s 

exemption to any employer or university with a religious or moral objection, while providing no alternative for 

affected employees. The rules go far beyond the alternative accommodation that Kavanaugh favored in Priests 

for Life, and clearly cause harm to employees and students. Cases challenging these rules are currently pending 

in the Courts of Appeals and could reach the Supreme Court. 

More generally, the broad deference that Kavanaugh afforded to religious employers in Priests for Life (and the 

government in Garza v. Hargan) could arise in other contexts where objectors claim that generally-applicable 

laws require them to “facilitate” outcomes that they oppose. For instance, Kavanaugh may be likely to side with 

pharmacists who refuse to dispense birth control, or with storeowners who seek religious exemptions from 

antidiscrimination laws – the question left open in this year’s Supreme Court case Masterpiece Cakeshop v. 
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Colorado Civil Rights Commission – if he can identify a purportedly less restrictive means of 

achieving the government’s objective.2 

  

                                                      

2 In Priests for Life, Judge Kavanaugh summarized his highly deferential approach to religious exemptions by quoting professor Eugene 

Volokh: “‘If there’s some way of granting an exemption and yet accomplishing the government’s goal, then there’s no real need  to 

interfere with the religious practice, so the exemption must be granted.’”  


