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Statistics

GENERAL

Population

■ The total population of Kenya is 24 million,of which slightly less than half are women.1The annual population growth rate is
3.4%;2 the median age of the population is 15.1 years.3

■ In 1990, the proportion of the population residing in urban areas was estimated to be between 18%4 and 24%.5

Economy

■ In 1993, the World Bank estimated the gross national product (“GNP”) per capita to be U.S.$270.6

■ In 1995,the gross domestic product (“GDP”) grew at an estimated rate of 5%.7This growth rate has significantly increased since
1992,when the GDP growth rate was 0.4%.8

■ The government spends approximately 2% of its GDP on health,9 compared to the U.S.,which spent approximately 12.7% of
its GDP on health in 1990.10

Employment

■ In 1992,2.1 million persons were employed in Kenya.11Women account for 25% of the total labor force.12 In urban areas,25%
of people are unemployed.13

■ The average annual income of workers is Kshs. 41,196,14 which is equivalent to approximately U.S.$752.15

WOMEN’S STATUS

■ The average life expectancy for women is 63 years, compared to 59 years for men. For both sexes combined, average life
expectancy is 61 years.16

■ In Kenya,19.5% of married women (including almost one third of women in their forties) are currently in polygynous unions.17

■ There is a strong gender differential in education.For example, 16.5% of males and 27.1% of females aged six and above have
not received any formal education.18

■ Violence against women is a serious problem.Police statistics, released in 1994, showed that in 1992 there were 454 rapes,136
attempted rapes, 343 indecent assaults, 407 cases of defilement, and 14 cases of incest. However, these statistics probably grossly
underreport the true extent of the problem.19

ADOLESCENTS

■ Approximately 49% of the Kenyan population is less than 15 years old.20

■ An estimated 50% of women and girls (6.3 million) have undergone female genital mutilation (“FGM”).21

■ The median age at first marriage for Kenyan women is 18.8 years.22

■ Adolescents account for about one third of hospital obstetrical cases.23

MATERNAL HEALTH

■ Childbearing begins early in Kenya,with the median age at first birth being 19 years.24The median birth interval is 30 months.25

■ From 1990 to 1993, the total fertility rate was 5.4 children per woman,26 a substantial decrease from the 1979 rate of 7.9 chil-
dren per woman.27

■ The maternal mortality rate for 1990 was estimated to be 100 deaths per 100,000 live births.28

■ The infant mortality rate is estimated to be between 6129 and 6430 per 1,000 live births.Estimates of the under-five mortality
rate range between 9631 and 10232 deaths per 1,000 live births.

■ In Kenya,22.6% of pregnant women receive antenatal care from doctors,while 72.3% receive antenatal care from nurses or mid-
wives; 4.2% receive no antenatal care.33

4. Kenya
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■ Home deliveries account for 54.6% of births,while 44% of births are delivered in public health facilities or clinics.34 Births are most
commonly assisted by nurses or midwives (33%), followed by relatives (23%), traditional birth attendants (21%), and doctors (12%).35

CONTRACEPTION AND ABORTION

■ Contraception is used by 25.9% of all women, including 32.7% of married women.36While less than 1% of women surveyed
named condoms as their method of birth control, nearly 7% of married men and nearly 12% of all men said they currently use
condoms as a birth-control method.37

■ More than 1 in 20 married women of reproductive age in Kenya has undergone a sterilization procedure.38

■ Little is known about the overall incidence of abortion in Kenya.39 However,it has been estimated that there are approximately
252,800 terminations of pregnancy among girls aged 15 to 19 each year.40

■ An estimated one third of maternal deaths are due to unsafe abortions.At Kenyatta Hospital, one of the largest hospitals in 
sub-Saharan Africa, complications from induced and incomplete abortions account for approximately 50% of gynecological
admissions, totaling 6,000 admissions per year.41

HIV/AIDS and STDs

■ By August 1993, the Kenya National AIDS Control Programme estimated that 841,700 persons were infected with HIV.42

■ In June 1996, the World Health Organization reported 65,647 cases of AIDS in Kenya, including 35,428 males and 30,076
females (and 143 cases of unknown gender).43

■ Approximately 75% of HIV transmission occurs through heterosexual intercourse.Perinatal transmission accounts for approx-
imately 23% of cases.44

■ A 1984 study conducted in a rural area in the Northern Division of Machakos District,Kenya,found that 57% of people below
the age of 20 in this region had contracted a sexually transmitted disease.45
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I
n 1963, Kenya gained independence from British colonial
rule,1 and a year later it became the Republic of Kenya (the
“Republic”).From 1969 to 1982, the Republic was, effec-

tively, a one-party state; in 1983, it became one legally.The
only legitimate party was the Kenya African National Union
(KANU).2 However, in December 1991, a constitutional
amendment reinstated a multiparty system.3 The Republic’s
first multiparty elections were held in December 1992.4

The total population of Kenya is 24 million, of which
slightly more than half are women.5The population is com-
prised of 43 ethnic groups,of which the major groups are the
Embu, Kalenjin, Kamba, Kikuyu, Kisii, Luo, Luhya, Maasai,
Meru, Samburu, and Taita.6 The major religions are Chris-
tianity (66% of the population), including Roman Catholi-
cism (28%) and Protestantism (38%),and Islam (6%).Another
26% of the population adhere to traditional religious beliefs.7

I. Setting the Stage:
The Legal and Political
Framework
To understand the various laws and policies affecting women’s
reproductive rights in Kenya, it is necessary to consider the
legal and political systems of the country.Without this back-
ground, it is difficult to determine the process by which laws
are enacted, interpreted, modified, and challenged.The pas-
sage and enforcement of law often involves specific formal
procedures.Policy enactments,on the other hand, are usually
not subject to such a process.

A.THE STRUCTURE OF GOVERNMENT

There are three main branches of government in Kenya —
the executive, the legislative, and the judicial.8The executive
branch of the government consists of the president,who is the
head of state and commander-in-chief of the armed forces;
the vice-president;and a cabinet.9The president is elected for
a five-year term by popular vote for a maximum of two
terms,10 while the vice-president and the cabinet are appoint-
ed by the president from members of the National Assem-
bly.11The attorney general serves as the principal legal advisor
to the government and retains the power to institute and
undertake criminal proceedings.12 The country is adminis-
tratively divided into seven provinces, each of which is gov-
erned by a provincial commissioner.13 Provinces are
subdivided into 48 districts,14 which are governed by district
commissioners,15 and districts are further subdivided into
local government areas administered by local authorities.16

The Constitution vests the legislative power of the
Republic in the Parliament of Kenya, which consists of the

president and the National Assembly.17The National Assem-
bly is comprised of a minimum of 188 members directly
elected by popular vote on a constituency basis,18 with 12
additional members nominated by the president.19 The
National Assembly exercises its legislative power by passing
bills, which must then be submitted to the president for
assent.20 If the president refuses to assent to legislation sub-
mitted by the National Assembly, the National Assembly may
override this veto by a resolution supported by a special
majority of 65% of Assembly members.21

Courts both create and interpret law.The judicial system
can have a significant impact on legislation, including that
affecting reproductive rights, because it is able to enforce the
law and deal with complaints from individuals challenging the
constitutionality of specific laws.The Constitution creates a
hierarchical system of courts in Kenya, comprising a Court of
Appeal, a High Court, Kadhis’ courts, and other subordinate
courts established by acts of Parliament.22The highest court in
Kenya is the Court of Appeal,presided over by the chief justice
and at least two other judges.23The Court of Appeal has juris-
diction to hear appeals from the High Court.24 The High
Court,which is presided over by the chief justice and at least 11
associate judges (referred to as “puisne”judges),25 has jurisdic-
tion to hear appeals from lower courts and has unlimited orig-
inal jurisdiction in civil and criminal matters.26 Kadhis’ courts
have jurisdiction to hear questions of Muslim law relating to
“personal status, marriage, divorce or inheritance in proceed-
ings in which all the parties profess the Muslim religion.”27

Resident Magistrates’ courts and District Magistrates’ courts,
established under the Magistrates’ Courts Act,28 have limited
jurisdiction in criminal and civil matters, respectively.29

B.SOURCES OF LAW 

Domestic Sources of Law
Laws that affect women’s legal status — including their repro-
ductive rights — derive from a variety of sources.Section 3 of
the Judicature Act30 (the “Judicature Act”) states that the
major sources of Kenyan law include: the Constitution;other
written laws;doctrines of equity and statutes of general appli-
cation in force in England on August 12,1897; the procedure
and practice observed in courts of justice in England at that
date;African customary law; and the common law. Custom-
ary law is of particular significance to women’s rights and
reproductive rights because this body of law governs person-
al law matters and is indicative of women’s status.

The Constitution declares itself the supreme law of the
land.Any law,either written or unwritten,which is inconsis-
tent with its provisions is void to the extent that it is in con-
flict.31 The Constitution explicitly states that “no law shall
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make any provision that is discriminatory either of itself or in
its effect.”32 However, the grounds of unacceptable discrimi-
natory treatment enumerated in the Constitution are con-
fined to “race,tribe,place of origin or residence or other local
connexion, political opinions, colour or creed.”33 Discrimi-
nation based on gender is thus not explicitly prohibited.This
nondiscrimination provision also does not apply to matters
related to adoption, marriage, divorce, burial, devolution of
property on death,or other matters of personal law.34

Other written sources of Kenyan law include enactments
of the Kenyan Parliament since 1963, and subsidiary legisla-
tion in the form of orders, rules, regulations, directives, and
local by-laws enacted pursuant to the authority of Acts of Par-
liament.35 In addition, certain Acts of the British Parliament
passed before the establishment of the Republic, which are
listed in a schedule to the Judicature Act, are also sources of
law in Kenya.Section 3(1) of the Judicature Act further states
that the common law,doctrines of equity,and statutes of gen-
eral application in force in England on August 12,1897,apply
“only so far as the circumstances of Kenya and its inhabitants
permit and subject to such qualifications as those circum-
stances may render necessary.”36 The extent to which English
common law,doctrines,and statutes are applicable in Kenya is
a matter for Kenyan courts to decide based upon the facts of
each case.37 The specific legislative enactments and, where
applicable,judicial decisions relating to reproductive rights are
discussed in specific sections of this chapter.

The Judicature Act directs all courts in Kenya to be “guid-
ed by African customary law in civil cases in which one or
more of the parties is subject to it or affected by it, so far as it
is applicable and is not repugnant to justice and morality or
inconsistent with any written law.”38 Courts are further
directed to “decide all such cases according to substantial jus-
tice without undue regard to technicalities of procedure and
without undue delay.”39 The areas of customary law that fall
within the jurisdiction of the district magistrate courts
include:“(a) land held under customary tenure; (b) marriage,
divorce,maintenance or dowry;(c) seduction or pregnancy of
an unmarried woman or girl; (d) enticement of or adultery
with a married woman;(e) matters affecting status,and in par-
ticular the status of women, widows, and children, including
guardianship,custody,adoption,and legitimacy; (f) and intes-
tate succession and administration of intestate estates, so far as
not governed by any written law.”40 Customary laws relating
to succession have,however,been superseded in large measure
by the Law of Succession Act.41

Until recently, the status of customary law in Kenya’s legal
system was unclear. In 1987, however, the landmark case of
Otieno v.Ougo42 provided some guidelines for the application

of customary law and reaffirmed its importance in the
Kenyan legal system.The Otieno court held that “[t]he place of
customary law as the personal law of the people of Kenya is
complementary to the relevant written laws.”43 The court
further found that if a matter of personal law is not governed
by written law, and “if there is clear customary law on this
kind of matter,the common law will not fit the circumstances
of people of Kenya.”44 According to Otieno, Kenyan courts
should only resort to the English common law if in a partic-
ular instance the customs were held to be “repugnant to jus-
tice and morality.”45

The application of customary law in Kenya continues to
be complicated by the difficulty of ascertaining the content of
these laws.Many of the ethno-linguistic groups in Kenya have
their own systems of customary laws. Some degree of cer-
tainty was attained regarding the application of customary
laws by the 1968 publication of a restatement of customary
laws relating to marriage, divorce, and succession.46 Howev-
er, the restatement is not comprehensive, and the magistrate
courts have statutory authority to call for and hear other evi-
dence regarding African customary law applicable to any case
before them.47

International Sources of Law 
Because international instruments are legally binding,they

create an obligation on the part of the government to under-
take numerous actions, including those at the national level.
Although the Judicature Act does not explicitly state that
international law is a source of Kenyan law, the government 
is party to a number of international legal instruments,48

including, inter alia: the International Covenant on Civil and
Political Rights;49 the International Covenant on Economic,
Social and Cultural Rights;50 the Convention on the Elimi-
nation of All Forms of Discrimination Against Women
(“CEDAW”);51 the African Charter on Human and Peoples’
Rights;52 and the Convention on the Rights of the Child.53

International law can be an additional tool for the advance-
ment of women’s rights and reproductive rights. Internation-
al legal instruments become enforceable in Kenya after they
are incorporated into domestic law by implementing legisla-
tion.54 Currently, the government has not passed any domes-
tic legislation explicitly incorporating the international
human rights instruments to which Kenya is a party.55 Nev-
ertheless,it has been argued that in the absence of express leg-
islative intent to the contrary, ambiguities in domestic law
should be construed to conform to international treaties to
which Kenya is a party.56
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II. Examining Reproduc-
tive Health and Rights
Issues of reproductive health and rights are dealt with in
Kenya within the context of the country’s health and popu-
lation policies.Thus, an understanding of reproductive rights
in Kenya must be based on an examination of those policies.

A.HEALTH LAWS AND POLICIES

Objectives of the Health Policy
The development of the Kenyan health sector is guided by
Kenya’s Health Policy Framework,which was adopted by the
Ministry of Health (“MOH”) in June 1994.The framework
details comprehensive reform initiatives, with an overall goal
to “promote and improve the health status of all Kenyans
through the deliberate restructuring of the health sector to
make all health services more effective, accessible and afford-
able.”57 An important objective of the Health Policy Frame-
work is to strengthen the central policy-making role of the
MOH in all matters pertaining to health,58 and to facilitate
overall coordination by improving health-management infor-
mation systems59 and strengthening health research.60 At the
same time, planning, management, and resource utilization
functions will be further decentralized to the district level,61

while the MOH will encourage non-governmental organi-
zations (“NGOs”) and private-sector health service providers
to offer services not available through the public sector.62

Resources for government health services will be prioritized
on the basis of their relative capacities to reduce the “burden
of disease,” as well as their cost effectiveness.63 Cost sharing
and other alternative health financing initiatives will also be
expanded.64 In addition, capital expenditure will be better
controlled,65 and part of the financial burden of curative 
care will be shifted from the MOH budget to insurance
schemes.66

The Health Policy Framework identifies the need to con-
tinue to manage population growth as a major strategic
imperative67 and targets the HIV/AIDS epidemic as an espe-
cially severe health problem requiring urgent intervention.68

It specifically acknowledges that the HIV/AIDS epidemic
imposes a double burden on women,who are both more vul-
nerable to HIV infection and are adversely affected by the
AIDS epidemic in their role as providers of care in the fami-
ly and community.69 The Health Policy Framework also
addresses issues affecting women’s health and reproductive
health care. In particular, the policy intensifies and expands
coverage of health care interventions through an “Essential
Preventive/Primary Health Care Package” for Kenya.Com-

ponents of this package include: promotion of antenatal and
postnatal care; well-baby care; breast-feeding; improved diet
and nutrition;health education and family planning in a com-
prehensive safe motherhood program;and a strengthening of
basic community health care activities to enable individuals to
assume responsibility for their own health.70

Increasing attention has been given to reproductive health
matters in Kenyan health policies, and a recent report of the
Kenyan Institute for Reproductive Health calls for the prepa-
ration of a comprehensive reproductive health policy by the
government, together with the review, reform,and improved
enforcement of laws affecting reproductive health to ensure a
comprehensive package of reproductive rights and reproduc-
tive health care.71

Infrastructure of Health Services
While the majority of health services in Kenya are provid-

ed by the government,NGOs and the private sector provide
approximately 40% of health services and 33% of in-patient
care.72 Public sector health facilities are organized in a hierar-
chical framework consisting of: the Kenyatta National Hospi-
tal (which is both a national referral hospital and a teaching
hospital);provincial hospitals;district hospitals;health centers;
health sub-centers; and dispensaries.73 In 1992, there were
301 hospitals,477 health centers,and 2,637 health sub-centers
and dispensaries in Kenya.74The availability of complex diag-
nostic facilities and skilled specialists improves as one moves
up the hierarchy.Access to treatment at higher level facilities
occurs by means of a referral system.75 Most of the public
sector health care facilities are located in urban areas and are
inequitably distributed among and within the country’s
provinces and districts.76

Most family planning and basic reproductive health care
services are provided through either maternal and child health
or family planning clinics, which have been established in all
public hospitals and health centers,and in most dispensaries.77

Other curative services for reproductive or gynecological
problems are provided through maternity units, gynecolo-
gy/urology units,and other outpatient clinics within hospitals
and health centers.78 While sexually transmitted diseases
(“STDs”) can be treated in most health facilities, only two
centers in the country specialize in STD treatment.79

Cost of Health Services
In 1990, the government spent approximately 2.7% of its

gross domestic product on health, compared to a 2.5% aver-
age spent in 1990 by the public sector in the sub-Saharan
Africa region.80 Government expenditure within the health
system is characterized by large administrative expenses and a
bias toward curative care at the expense of preventive care.81

More than 70% of the public health recurrent expenditure is



WOMEN OF THE WORLD:PAGE 58

allocated to staff salaries and allowances, leaving less than 30%
for pharmaceutical supplies and other non-wage expendi-
tures.82 Further,while hospitals account for a mere 7% of total
public sector health facilities, they are allocated some 69% of
the recurrent health care budget.83 Increasing attention has
been given to preventive and promotive care in recent years,
and the MOH has initiated a number of countrywide pro-
grams to address specific priority health issues in the country,
including family planning and HIV/AIDS.84

Health services were provided free in public sector health
facilities for many years, but user fees began to be gradually
instituted in 1989.Fee exemptions and waivers are available to
some people, and for certain services and illnesses.85 Specifi-
cally, children under five and civil servants below a specified
grade,as well as their spouses and unmarried dependent chil-
dren,need not pay for health services.In addition,health per-
sonnel may grant waivers to patients who cannot afford the
cost of treatment. Family planning counseling, antenatal and
postnatal care, child welfare, and STD clinic services are all
exempted from outpatient charges, as is the treatment of
tuberculosis, leprosy, AIDS, and antenatal complications of
pregnancy. Inpatient fees can also sometimes be exempted,
especially for referrals of patients to provincial, district, and
subdistrict hospitals.86

In 1966, in an attempt to make user charges more afford-
able,the government established the National Hospital Insur-
ance Fund (“the Fund”), pursuant to the National Hospital
Insurance Act (the “Hospital Insurance Act”).87 This act
requires persons who earn above a specified taxable income
level,88 or their employers, to contribute toward the fund,89

which pays for benefits such as allowances for hospital care
and other medical treatments as are periodically prescribed in
regulations.90 In general, benefits paid by the fund include
payment for confinement or treatment expenses necessitated
by antenatal or obstetric requirements.91

Regulation of Health Care Providers
Who is legally permitted to provide what types of care?

Are there meaningful guarantees of quality control? Because
the Kenyan government regulates these issues,reviewing such
laws is important.Health professionals in Kenya are regulated
by three statutes,namely: the Medical Practitioners and Den-
tists Act92 (the “Medical Practitioners Act”);the Nurses Act;93

and the Pharmacy and Poisons Act94 (the “Pharmacy Act”).
The Medical Practitioners Act provides for the establishment
of a Medical Practitioners and Dentists Board (the “Medical
Board”)95 and for the appointment of a Registrar of Medical
Practitioners and Dentists.96 The Medical Practitioners Act
also provides for the registration of medical practitioners and
dentists who meet certain requirements of training and “good

character.”97 Such registration entitles persons to practice
medicine or dentistry only in salaried posts under govern-
ment health schemes or other institutions that are approved
by the Medical Board.Any practitioner who wishes to engage
in private practice or to obtain compensation for her or his
services is required to obtain a license issued by the Medical
Board.98 It is a criminal offense for a person to practice or
profess to practice medicine, surgery, or dentistry without
being registered, licensed, or otherwise granted by the Med-
ical Board the right to render medical or dental services.99

The Medical Board is also entitled to inquire into the conduct
of practitioners registered under the Medical Practitioners Act
and may cancel the registration or license of any person found
guilty of “infamous or disgraceful conduct in a professional
respect.”100

The Nurses Act establishes the Nursing Council of Kenya
(the “Nursing Council”).101The Nursing Council’s functions
include: the establishment and improvement of standards for
the nursing profession; the training of nurses; and the regula-
tion of the conduct of nurses,including such disciplinary mea-
sures as may be necessary.102 Provisions are made for the
registration, enrollment, and licensing of nurses, midwives,
community health nurses, psychiatric nurses, and pediatric
nurses who meet certain requirements of “good character”
and training.103 It is an offense for any person who is not reg-
istered, enrolled, or licensed under the Nurses Act to practice
as a nurse in any of the categories mentioned above.The Nurs-
ing Council has the power to suspend or cancel the registra-
tion,license,or enrollment of any person found to be guilty of
negligence,malpractice, impropriety,or misconduct.104

Pharmacists are regulated by the Pharmacy Act, which
makes provision for the establishment of a Pharmacy and Poi-
sons Board (the “Pharmacy Board”)105 and for the appoint-
ment of a registrar who has the responsibility of keeping a
register of pharmacists.106 All persons who satisfy the Phar-
macy Board that they are suitably qualified are entitled to reg-
istration.107 It is a criminal offense for any person who is 
not registered to carry on the business of a pharmacist or,
in the course of trade or business,to prepare or dispense a drug
except under the immediate supervision of a pharmacist.108

There are two exceptions to this rule.First,it is lawful for qual-
ified medical practitioners,dentists,and veterinary surgeons to
supply medicine in the course of legitimate treatment. Sec-
ond, persons who are not registered as pharmacists may sell
“non-poisonous” drugs provided that they are sold in their
original condition as received from the suppliers.109 The term
“non-poisonous drug” is not defined. However, poisonous
drugs are listed in a schedule to the Pharmacy Act.
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Traditional healers are not regulated by Kenyan law.The
government is,however, increasingly recognizing the need for
greater integration of traditional healers into the health care
system.For example,the draft Population Policy for Sustainable
Development recognizes that “[the promotion of] women’s
health and safe motherhood through ante-natal,intra-natal and
post-natal care programmes…should include the training and
equipping of Traditional Birth Attendants.”110

Patients’Rights
Laws also seek to ensure quality health services by protect-

ing the rights of patients.Kenyan law requires medical practi-
tioners to render treatment with “reasonable care” and skill,
and with the informed consent of the person undergoing the
procedure. Section 240 of the Penal Code provides that a per-
son is not criminally responsible for performing,in good faith
and with reasonable care and skill, a surgical operation upon
any person for his or her benefit, if the performance of the
operation is reasonable, having regard to the patient’s state at
the time and to all the circumstances of the case. Section
243(e) of the Penal Code provides that any person who ren-
ders medical or surgical treatment to any person whom he or
she has undertaken to treat,“in a manner so rash or negligent
as to endanger human life or to be likely to cause harm to any
other person,” is guilty of an offense. In the event that a med-
ical practitioner performing a medical or surgical procedure
does not use reasonable care and skill, that person “shall be
deemed to have caused any consequences which adversely
affect the life or health of any person by reason of any omis-
sion to observe or perform that duty.”111

The requirement of informed consent is an established
principle of the English common law, which is applied in
Kenya.To constitute valid consent, the person undergoing a
medical procedure must both know of the risks involved and
willingly consent to undertake these risks.112 By consenting
to the procedure, the patient consents to the risks inherent in
the procedure,but does not consent to negligence on the part
of the surgeon.113A client who suffers injury due to the neg-
ligence of a medical practitioner may be able to allege a legal
claim against the practitioner under tort principles of com-
mon law.To succeed in an action for negligence, the plaintiff
must prove that the defendant was in breach of the duty of
care owed by medical practitioners toward their clients, and
that, as a result of the breach of that duty, the plaintiff suffered
harm.114 Medical procedures which are performed without
a client’s consent may constitute an actionable tort — “tres-
pass” to the client’s person.115

Finally, a client who is aggrieved by the professional mis-
conduct of a medical practitioner may resort to the Medical
Board. The Preliminary Inquiry Committee, which consists

of seven elected members, is responsible for receiving and
reviewing complaints against a medical practitioner and
reporting to the Medical Board whether a disciplinary inquiry
should be held. If the medical practitioner is, after inquiry by
the Medical Board, found to have been guilty of any “infa-
mous or disgraceful conduct” in a professional respect, the
Medical Board may remove her or his name from the register
and may cancel any license granted to her or him.116

B.POPULATION AND FAMILY PLANNING

Population and Family Planning Policy
Kenya’s population policy provides the framework within
which its family planning services are provided. Since the
establishment of the Republic, the government has been con-
cerned with managing population growth.117 Shortly after
Kenya’s independence,the government issued a position paper
entitled African Socialism and its Application to Planning in Kenya,
which stated that a “high rate of population growth means a
large dependent population, reduces the money available for
development,lowers the rate of growth and makes exceeding-
ly difficult the task of increasing social services.”118As a result,
the government committed itself to prioritizing family plan-
ning programs from its earliest days.119The linkages between
population issues and development, and the importance of
family planning in reducing population growth, have been
central tenets of Kenya’s population policies and programs.

In 1967, the government launched the National Family
Planning Programme, through which family planning ser-
vices are still provided as part of the national health-care 
delivery system.120 This program was integrated with the
maternal and child health division of the Ministry of Health
(“MOH”).121 The growing number of agencies involved in
population-related activities prompted the government to
establish an umbrella body — the National Council for Pop-
ulation and Development (“NCPD”) — to coordinate and
support the activities of these agencies, and to develop an
overall population policy framework. Created in 1982, the
NCPD’s functions include, inter alia:

■ to determine priorities in the fields of family plan-
ning and population development activities;
■ to advise the government on a national population
policy;
■ to plan, supervise, and coordinate an interagency
multimedia information and education program;
■ to promote public understanding and acceptance of
family planning; and 
■ to promote research into contraceptive technology
and into social, cultural, and economic aspects of pop-
ulation planning and development.122
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In the period since 1982, the NCPD has fallen within the
jurisdiction of various ministries,most recently the Office of
the Vice-President and the Minister for Economic Planning
and National Development.123 Membership of the NCPD is
drawn from government ministries and NGOs that deal with
population programs and have an expertise in population
matters.124The NCPD Secretariat coordinates and monitors
the activities of 14 NGOs,11 government ministries,and var-
ious other government agencies.It also collaborates with over
a dozen external donor agency groups.125

The NCPD prepared the Population Policy Guidelines
(the “Guidelines”),126 which are the primary framework for
Kenya’s population policy. The Guidelines describe intersec-
toral programs and activities to be carried out by government
agencies and NGOs under the coordination of the NCPD,
clarify the leadership structure, and define the role of educa-
tion, clinical services, and the mass media in promoting 
population policies.The Guidelines further establish demo-
graphic, educational, and clinical services goals — to guide 
policy and program planning subject to certain “ethical con-
siderations.”For instance,the Guidelines stipulate that no indi-
vidual should be coerced to practice any family planning
method contrary to his or her moral,philosophical,or religious
beliefs,and that sterilizations should only be performed volun-
tarily and with informed consent.127 While the Guidelines
underscore the coordinating and supportive role of the NCPD
in meeting these goals, they also promote the importance of
decentralizing leadership and planning population activities at
the community level.In accordance with a “District Focus”on
rural development,the Guidelines state that leaders at the local
level will be involved in population and family planning work
through local development committees.128

The most important demographic goal identified in the
Guidelines is the reduction of population growth, which is
supplemented by subsidiary goals of promoting small families,
reducing fertility rates and child mortality, and motivating
Kenyan men to use birth control.129 Educational goals
include: improving the status of women through equal access
to and opportunities for higher education;training and ensur-
ing remunerative employment; and providing Kenyan youth
with information and education concerning population 
matters.130 Clinical services goals include ensuring the avail-
ability of contraceptive services and adequate counseling,
examination, and follow-up.131

Apart from the Guidelines, various other policy docu-
ments reflect a concern for population issues.The Health Pol-
icy Framework, for instance, identifies the management of
population growth as a major strategic imperative of the
MOH and lists specific strategies for the MOH to undertake

in order to meet this imperative. These strategies include
increasing the number of family planning service delivery
points,diversifying the range of available family planning ser-
vices, and promoting safe motherhood and higher maternal
literacy rates.132

Kenya’s development plans133 also reflect a concern with
the relationship between population management and nation-
al development.The 1989-1993 Development Plan states that
the government policy on population management rests on
two premises.First,neither the absolute level of population nor
its rate of growth per se is seen as the major concern;rather,the
critical issue is the inability of Kenya’s natural resource base
and industry to sustain rapid growth of the labor force.Second,
family planning activities ought to emphasize the benefits of
smaller families by providing programs that offer the prospect
of a better family life.134 The 1994-1996 Development Plan
confirms that the major goals of Kenya’s population policy are
to control population growth and distribution and to reduce
the imbalance between population size and resources available
to the country. It also specifically reaffirms certain principles,
such as:encouraging adequate counseling for natural methods
of family planning;increasing access to family planning advice
and supplies in rural areas; enhancing family life programs in
teacher training institutions;and reconsidering the problem of
adolescent pregnancies.135

Most recently, the Republic of Kenya has prepared a draft
National Population Policy for Sustainable Development136

to succeed the Guidelines.The draft document addresses a
wide variety of issues, including: the environment; gender;
poverty; the elderly; the disabled; youth; and HIV/AIDS. It
also outlines demographic,137 health services,138 and social
services goals,139 which are to guide the implementation of
population programs until the year 2015.A notable inclusion
in this draft is its emphasis on the empowerment of women,
as well as on the improvement of women’s social status and
role in development, and the elimination of all forms of dis-
crimination against women and girls.The draft has yet to be
adopted by the government.

Government Delivery of Family Planning Services 
There are currently more than 1,000 government service

delivery points in Kenya providing family planning ser-
vices.140The MOH coordinates the supply of contraceptives
to service delivery points by means of the MOH logistical
management system for contraceptive supplies, which is a
semi-autonomous function of the Medical Supplies Coordi-
nating Unit in Nairobi.141 The 1993 Demographic and
Health Survey found that 68.2% of current users of modern
contraceptive methods — including 72.5% of pill users,
36.6% of condom users,and 70.5% of users of injectable con-
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traceptives — cited government hospitals, health centers, or
dispensaries as their most recent source of supply.142 Further-
more,63.9% of female sterilizations and 68.9% of intrauterine
device (“IUD”) insertions are performed in government
facilities.143 These providers have introduced fees for the 
provision of most types of contraceptives, although condoms
continue to be distributed free of charge.144 Male and 
female sterilizations are also provided free of charge in gov-
ernment health facilities, although legal abortions are subject
to the usual fees for surgical procedures.145 The govern-
ment’s National Family Planning Programme also includes an 
abundance of information, education, and communication
(“IEC”) materials and messages;however,Kenya has no com-
prehensive IEC policy, strategy,or program framework.146

C.CONTRACEPTION

The most widely used contraceptive methods in current use
among women are the pill (7.5%),followed by injection (5.5%),
rhythm (4.3%), female sterilization (3.9%), IUDs (2.8%), and
condoms (0.9%).Less than 0.5% of women use other methods
such as diaphragms, foams, jellies, NORPLANT®, natural
family planning,withdrawal,or other traditional methods such
as abstinence, herbs, and breast-feeding.147 Men reported the
most common methods of contraception in current use to be
the rhythm method (17.3%) and condoms (11.8%).148

Legal Status of Contraceptives
Kenyan law does not restrict the use of contraceptives.

However,several laws potentially impact the supply and man-
ufacture of contraceptives through restrictions imposed in the
interests of public health.The Pharmacy Board has primary
responsibility for exercising control over pharmaceuticals
within Kenya. Sections 43 and 44(1)(d) of the Pharmacy Act
grant the Minister of Health wide powers to prohibit, regu-
late, or restrict the sale of pharmaceutical drugs and medical
devices.149 Several other provisions of the Pharmacy Act also
affect the supply of contraceptives to consumers.For example,
when regulating the sale and dispensing of drugs, the Phar-
macy Act makes a distinction between “non-poisonous”
drugs and drugs that are listed as poisons in schedules to this
law. It is not unlawful for any person to sell any “non-poiso-
nous”drug,provided that it is sold in its “original condition as
received by the seller.”150 Spermicidal foams, jellies,and non-
hormonal creams may therefore be sold over the counter
without a prescription, as long as they have not been tam-
pered with in any way by the seller.On the other hand,drugs
that are listed in Part One of the Poisons List Confirmation
Order151 (“Part One Drugs”) may only be sold by a pharma-
cist or other authorized dealer.152 Part One Drugs include
“steroid compounds with androgenic or estrogenic or prog-

estational activity,” as well as natural and synthetic hormones
and “any preparations, admixture, extract or other substance
containing any proportion of any substance having the action
of any hormone.” Hormonal contraceptives delivered as oral
pills, implants (including NORPLANT®), or injectables
(including Depo-Provera®) are considered Part One Drugs.
Pharmacists may only sell these drugs to members of the pub-
lic in possession of a prescription from a duly qualified med-
ical practitioner.153 Medical practitioners may, however,
supply or dispense a Part One Drug directly to a client for the
purpose of medical treatment, provided that the drug is dis-
tinctly labeled with the name and address of the person by
whom it is dispensed, and that records are kept of the supply
of the drug in accordance with the Pharmacy Act.154 Fur-
thermore, it is an offense for any person to sell a Part One
Drug by means of a vending machine.155

A variety of other legal provisions exist to ensure the safe
supply of contraceptives and other drugs to consumers.The
Food, Drugs and Chemical Substances Act156 (the “Food
Act”) makes it an offense for any person to sell, prepare, pre-
serve,package, store,or convey for sale any drug or device157

under unsanitary conditions,158 or to sell to “the prejudice
of ”the purchaser any drug that is not of the nature,substance,
or quality of the article demanded by the purchaser.159 It is
also an offense for any person to sell any drug that “(a) is adul-
terated;or (b) consists in whole or in part of any filthy,putrid,
disgusting, rotten, decomposed or diseased substance or for-
eign matter.”160

The Pharmacy Act requires all medicines to be clearly
labeled in the manner prescribed by that law and by the rules
enacted thereunder.161 It is an offense to label,package,or sell
a drug or device in a manner that is false or misleading as
regards its “character,” value, composition, merit, or safety.162

Any person who sells a device that may cause injury to the
health of the purchaser or user of the device when used in
accordance with directions either on the label or contained 
in a separate document delivered with the device and 
under such conditions as are customary or usual is also guilty
of an offense.163

Pursuant to Section 44(1)(d) of the Pharmacy Act, the
Minister of Health may, after consultation with the Pharma-
cy Board, make rules with respect to prohibiting, regulating,
or restricting the manufacture of drugs, pharmaceutical
preparations, and therapeutic substances. For example, Rule
16, issued pursuant to Section 44(1)(d),makes it an offense to
manufacture without a license a drug that will be sold and is
or may be used for the treatment of any human or animal ail-
ment. It further stipulates that in any establishment in which
drugs are manufactured, the drugs must be manufactured by,
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or under the supervision of, a registered pharmacist or a per-
son with either a Fellowship or Associateship from the Royal
Institute of Chemistry or an equivalent qualification recog-
nized by the Pharmacy Board.

Finally, the MOH may, after consulting with the Phar-
macy Board, make rules with respect to importation and 
exportation of drugs,164 and may prohibit or control the
manufacture of any secret,patent,proprietary,or homeopath-
ic medicine, preparation, or appliance.165 The government 
has promoted the supply of contraceptives for family plan-
ning activities in Kenya by means of tax exemptions on
imported contraceptives.The Minister for Finance and Plan-
ning has exempted from sales tax all contraceptives (including
contraceptive pills, creams, jellies, foaming tablets, foam in
tubes,diaphragms,IUDs,injectables,and condoms) and preg-
nancy test kits imported into Kenya to be used for family
planning activities.166 Similarly, the Minister for Finance and
Planning has exempted from import duty all contraceptives
and pregnancy test kits imported into Kenya to be used
exclusively for the purposes of family planning activities.167

Regulation of Information on Contraception
The dissemination of information about contraceptives,

both in the form of commercial advertising and in family
planning education campaigns, is subject to various legal
restrictions set forth in the Pharmacy Act, the Food Act,
the Penal Code,and the Films and Stage Plays Act (the “Films
Act”).168

The Pharmacy Act confers wide powers on the MOH
with respect to prohibiting, regulating, or restricting the
advertising of drugs and medical devices.169 Section 39 pro-
vides that no person shall take part in the publication of an
advertisement170 referring to a drug,medicine,medical appli-
ance,or similar article in terms that the Pharmacy Board con-
siders to be “extravagant”and that bears little or no relation to
the pharmacological properties and action of the ingredients
or components thereof.

Explicit graphics or descriptions demonstrating the use of
contraceptive drugs and devices are in danger of contravening
the Films Act and the Penal Code.The Films Act provides for
the establishment of a Board of Censors,171 which has the
power to examine films and posters to decide whether they
should be approved for exhibition.172 Section 16(4) of the
Films Act provides that the Board of Censors shall not approve
a film or poster that “in its opinion tends to prejudice the
maintenance of public order or offend decency,or the public
exhibition or display of which would in its opinion for any
other reason be undesirable in the public interest.”173 Section
181(1) of the Penal Code makes it an offense for any person
who “for the purpose of or by way of trade or for the purpose

of distribution or public exhibition,makes,produces or has in
his possession any one or more obscene writings, drawings,
prints, paintings, printed matter, pictures, posters, emblems,
photographs, cinematograph films or any other obscene
objects, or any other object tending to corrupt morals.”174

Courts have the power to order the destruction of any
obscene matter or thing to which this section relates.175

Finally, the Minister of Justice has the general power to
prohibit the printing, publishing, importation, sale, supply,
advertisement, distribution, or reproduction of any publica-
tion, if this action appears to be reasonably required in the
interests of “defence,public safety,public order,public moral-
ity or public health and to be reasonably justifiable in a demo-
cratic society.”176

D.ABORTION

Legal Status of Abortion
Although the Penal Code contains restrictive provisions relat-
ing to abortion, the scope of these laws remains unclear. Sec-
tion 158 of the Penal Code states that “[a]ny person who,with
intent to procure miscarriage of a woman…unlawfully
administers to her or causes her to take any poison or other
noxious thing,or uses any force of any kind,or uses any other
means whatever, is guilty of a felony....”177 A similarly worded
provision makes it an offense for a woman to do anything with
the intent to unlawfully “procure her own miscarriage.”178

Furthermore,Section 160 makes it unlawful to “suppl[y] to or
procure for any person or thing whatever, knowing that it is
intended to be unlawfully used to procure the miscarriage of
a woman.”179 The application of these criminal provisions is
made uncertain by the vagueness of the “intent” requirement
and by the absence of definitions for key terms such as “poi-
son,”“noxious thing,”and “miscarriage.”

The Penal Code provides for limited circumstances in
which a pregnancy may lawfully be terminated. Section 240
of the Penal Code states that a “person is not criminally
responsible for performing in good faith and with reasonable
care and skill a surgical operation upon…an unborn child 
for the preservation of the mother’s life, if the performance 
of the operation is reasonable, having regard to the patient’s
state at the time and to all the circumstances of the case.”180

Surgical abortions are therefore legal when the procedure 
is performed in good faith for the preservation of the life of
the mother.

Despite the apparently limited grounds for lawful abor-
tions provided by Section 240 of the Penal Code, legal schol-
ars have suggested that Kenyan courts may recognize English
legal practice as it existed before the passage of the Abortion
Act, 1967 (England).181 Pursuant to English legal practice at
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that time,abortions could be performed either to save the life
of the mother or to preserve the mental or physical health of
the woman.182

Requirements for Obtaining Legal Abortion
Section 22(1) of the Medical Practitioners Act makes it a

criminal offense for any person other than a registered or
licensed medical practitioner to practice medicine or surgery
in Kenya.Any lawful procedure involving the termination of
a pregnancy may therefore be performed only by a medical
practitioner registered or licensed under the Medical Practi-
tioners Act.According to principles of informed consent pur-
suant to the English common law,183 the woman on whom
the procedure will be performed must consent to the proce-
dure. Kenyan law does not, however, require spousal consent
for abortions.

Penalties
The Penal Code prescribes severe penalties for the perfor-

mance of unlawful abortions. Any person who contravenes
Section 158 of the Penal Code by using any means with the
intent to unlawfully procure the miscarriage of a woman is
liable to imprisonment for 14 years.A person who is convict-
ed of unlawfully supplying an abortifacient, pursuant to Sec-
tion 160 of the Penal Code, may be sentenced to three years
of imprisonment. These penalties apply irrespective of
whether or not the woman was, in fact,pregnant.In addition,
a woman convicted under Section 159 of the Penal Code of
using any means to unlawfully procure her own miscarriage
is liable to imprisonment for seven years.

Regulation on Abortion Information
Section 38 of the Pharmacy Act makes it an offense for any

person to take part in the publication of any advertisement
referring to any drug, appliance, or article in terms that are
calculated to lead to the use of the drug, appliance, or article
for “procuring the miscarriage of women.”184 However,such
advertisements may legally appear in a publication of a tech-
nical character intended for circulation among:medical prac-
titioners,dentists,and veterinary surgeons,or students of these
professions; pharmacists or student pharmacists and autho-
rized sellers of poisons;or persons carrying on a business that
includes the sale or supply of surgical appliances.185

E. STERILIZATION

Kenyan law does not explicitly regulate sterilization, leaving
the performance of such procedures subject to the same legal
provisions that apply generally to surgical and medical proce-
dures. For a discussion of these provisions, see the section 
on Patients’ Rights, above. While both male and female 
sterilizations are provided free of charge in government 
health facilities,186 the majority of female sterilizations are
performed in such facilities.187

F.FEMALE GENITAL MUTILATION/

FEMALE CIRCUMCISION 

There is currently no law explicitly prohibiting female geni-
tal mutilation (“FGM”) — also referred to as female circum-
cision.The prevalence of FGM in Kenya is estimated to be
50%.188 In 1990,the Assistant Minister for Cultural and Social
Services announced that the government had officially
banned FGM,189 although the legislature did not pass any
laws prohibiting it.190 Nevertheless, FGM may conceivably
give rise to criminal actions under any one of the provisions
of the Penal Code that criminalize assault or the infliction of
bodily harm to any person.191The practice of FGM may also
give rise to civil actions under the general law of tort.192 For
further discussion regarding FGM see the section on adoles-
cents below.

G.HIV/AIDS AND SEXUALLY TRANSMITTED 

DISEASES 

Examining HIV/AIDS issues within a reproductive health
framework is essential insofar as the two areas are interrelated
from both medical and public health standpoints. Hence, a
full evaluation of laws and policies affecting reproductive
health and rights in Kenya must examine HIV/AIDS and
sexually transmitted diseases (“STDs”).The first diagnosis of
AIDS in Kenya was made in 1984. By 1993, 39,000 cases of
AIDS had been reported, and it was estimated that 841,700
people in Kenya were infected with HIV.193 In June 1996,
the World Health Organization reported 65,647 cases of
AIDS in Kenya, including approximately 35,428 males 
and 30,076 females.194

Laws Affecting HIV/AIDS
In July 1987, the MOH declared AIDS to be a “notifiable

infectious disease,”195 pursuant to powers conferred upon it
pursuant to Section 17(2)(a) of the Public Health Act.196

Thus, Section 18(1) of the Public Health Act imposes notifi-
cation requirements on certain persons if they are inmates of
any building, other than a hospital that receives patients with
notifiable infectious diseases,who are suffering from a “noti-
fiable infectious disease.”197 Any person who fails to comply
with the notification requirements in this provision is guilty of
an offense and is liable to be fined.198 Although AIDS, but
not HIV,has been classified as a “notifiable infectious disease,”
both AIDS and HIV fall within the definition of an “infec-
tious disease” in the Public Health Act,199 which contains
potentially drastic provisions for the control of infectious dis-
eases.Medical officers of health may enter and inspect premis-
es in which inhabitants may have been exposed to an
“infectious disease”and may medically examine persons dur-
ing such inspections.200 Medical officers of health also have
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wide powers to order the cleansing and disinfecting of 
buildings and to direct the destruction of any building or
thing that has been exposed to infection.201Where a medical
officer of health is of the opinion that a person who is suffer-
ing from, or may be a carrier of an “infectious disease” is not
being properly accommodated or treated, the person may be
removed to a hospital or other place of isolation and detained
there until it is determined that the person no longer consti-
tutes a danger to the public health.202 If a person who is suf-
fering from an “infectious disease”willfully exposes herself or
himself in public without proper precautions, or enters any
public conveyance without previously notifying the owner,
conductor, or driver of her or his condition, that person is
guilty of an offense and is liable to a fine or to imprison-
ment.203 Any owner or driver of a public conveyance who
fails to immediately disinfect the vehicle after it was know-
ingly used to convey a person suffering from an infectious 
disease is guilty of an offense.204 Similarly, it is an offense “to
let for hire” any premises in which a person has been suffer-
ing from an infectious disease without first disinfecting 
the premises.205

The Penal Code also contains several other provisions that,
while not directly related to HIV/AIDS, may be used to
penalize the behavior of people who are infected with HIV
or AIDS. Section 186 of the Penal Code makes it is an offense
for any person to unlawfully or negligently undertake any act
that the person knows or has reason to believe to be likely to
spread the infection of any disease dangerous to life.This pro-
vision may be applied to any range of activities that might
promote the spread of HIV infection, including, for example,
risky sexual behavior, sharing of used hypodermic needles,or
improper disposal of medical waste.Persons who know them-
selves to be infected with HIV but who nevertheless engage
in unprotected sex, and thereby transmit the HIV virus to
another person, could conceivably also be charged with
manslaughter or murder pursuant to Sections 202 and 203 of
the Penal Code.206 However, since the time lag between
infection with HIV and subsequent death due to AIDS-relat-
ed illnesses is typically longer than one year, conviction for
murder or manslaughter under these circumstances may be
precluded by Section 215 of the Penal Code,which states that
a “person is not deemed to have killed another if the death of
that person does not take place within a year and a day of the
cause of death.”207

Laws Affecting STDs
The Public Health Act contains measures to combat the

spread of the following STDs:208 syphilis, gonorrhea, gonor-
rheal ophthalmia, soft chancre, venereal warts, and venereal

granuloma.209 Under the statute,every person who knows or
has reason to believe that she or he is suffering from an STD
must immediately consult a medical practitioner and submit
to medical treatment.210 Similarly, parents or guardians who
know that their child is suffering from any such disease are
legally required to ensure that the child receives medical treat-
ment.211 Failure to comply with the provisions of this law
constitutes a punishable offense.212

The Public Health Act enables the Minister of Health,
after receipt of a report by a medical officer, to issue an order
requiring the medical examination of a person whom the
Minister of Health has reason to believe is suffering from an
STD.213 Alternatively, if a government medical officer or dis-
trict surgeon knows or has reason to believe that a person is
suffering from an STD in a communicable form,and that the
person is not under medical treatment or is not receiving
treatment regularly, the officer must notify the person of the
relevant requirements of the Public Health Act. If the person
still does not comply with these requirements, the medical
officer or district surgeon must report the matter to a magis-
trate.214 On receipt of such a report,the magistrate may make
or institute such inquiries, orders, or proceedings as may be
necessary for the proper enforcement of the relevant provi-
sions of the Public Health Act.215

In addition to the duty to seek medical treatment,persons
suffering from an STD have a duty to protect other people
from infection. It is an offense for a person who knows or
should reasonably have known himself or herself to be suffer-
ing from an STD in a communicable form to accept or con-
tinue in employment in any capacity that entails the care of
children or the handling of food or food utensils intended for
consumption or use by other persons. It is also an offense for
an employer to hire or continue to employ a person in such 
a capacity when the employer knows or should reason-
ably know that the employee is suffering from an STD.216

More generally, a person who willfully or by culpable negli-
gence infects any other person with an STD, or permits any
act likely to lead to the infection of any other person, is guilty
of an offense.217

The Public Health Act also contains various provisions that
affect the dissemination of information regarding the treat-
ment of STDs.Section 45 of the Public Health Act imposes a
duty on medical practitioners to provide information to their
clients regarding the nature and treatment of STDs.Pursuant
to this section, medical practitioners who attend to any
patient for STD-related care are required to: inform the
patient of the infectious nature of the disease and of the penal-
ties arising from infecting another person; warn the patient
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against contracting marriage until cured of the disease or until
it is no longer infectious; and give the patient printed infor-
mation supplied to the medical practitioner by the Medical
Department regarding the treatment of STDs and the duties
of persons suffering from STDs.218

Other means of dissemination of information regarding
the treatment of STDs are specifically regulated by Section
55(1) of the Public Health Act, which prohibits the publica-
tion of any advertisement or statement “intended to promote
the sale of any medicine,appliance or article for the alleviation
or cure of any venereal disease affecting the generative organs
or functions, or of sexual impotence, or of any complaint or
infirmity arising from or relating to sexual impotence.”219

This ban does not, however, apply to publications by the
Medical Department or any municipal council,public hospi-
tal, or other public body in the discharge of its lawful duties.
The section also does not apply to publications by any soci-
ety or person acting with the authority of the MOH, or to
any books, documents, or papers published in good faith for
the advancement of medical science.220

Policies Affecting Prevention and Treatment of HIV/AIDS
In 1984,in response to the emerging HIV/AIDS epidem-

ic, the government created a National AIDS Committee to
advise it regarding the control and prevention of AIDS.221

Three years later, the Kenya National AIDS Control Pro-
gramme (“KNACP”) was launched,222 and the AIDS Pro-
gramme Secretariat was created to coordinate HIV/AIDS
prevention activities and manage the KNACP in accordance
with five-year medium-term plans for AIDS control.223 In
early 1996, the KNACP was replaced by the National AIDS
and Sexually Transmitted Diseases Control Programme.224 A
new policy paper on AIDS, which outlines future govern-
ment policy and describes the roles of various agencies
involved in HIV/AIDS prevention activities,has been incor-
porated into a sessional paper that was to be submitted to the
Kenyan Parliament by December 1996.225

The government’s HIV/AIDS policies have three primary
objectives: to prevent infection, to reduce the personal and
social impact of HIV infection, and to mobilize and unify
national and international efforts against AIDS.226 A variety
of strategies have been identified to reduce transmission 
of HIV/AIDS in Kenya, including: dissemination of in-
formation regarding methods to prevent infection with
HIV/AIDS; early detection and treatment of STDs; promo-
tion of “universal precautions” among health care workers;
and provision of facilities for the voluntary testing and coun-
seling of pregnant women.227The government has also com-
mitted itself to providing humane care to people infected with
HIV/AIDS,228 and to ensuring that HIV/AIDS prevention

programs do not stigmatize or discriminate against people
infected with HIV/AIDS.229 In addition, government policy
dictates that the coverage afforded by social security and health
insurance schemes to people with HIV/AIDS should be
equivalent to that provided to people with other diseases.230

III. Understanding the 
Exercise of Reproductive
Rights:Women’s 
Legal Status
Women’s reproductive health and rights cannot be fully eval-
uated without investigating women’s status within the society
in which they live.Not only do laws relating to women’s legal
status reflect societal attitudes that will affect reproductive
rights, but such laws often have a direct impact on women’s
ability to exercise reproductive rights.The legal context of
family life, a woman’s access to education, and laws and 
policies affecting her economic status can contribute to the
promotion or the prohibition of a woman’s access to 
reproductive health care and her ability to make voluntary,
informed decisions about such care. Laws regarding the age 
of first marriage can have a significant impact on a young
woman’s reproductive health. Furthermore, rape laws and
other laws prohibiting sexual assault or domestic violence
present significant rights issues and can also have direct con-
sequences for women’s health.

A.RIGHTS WITHIN MARRIAGE

Marriage Law
Kenyan law recognizes four regimes of marriage — statuto-
ry,Islamic,Hindu,and African customary laws of marriage.231

The various laws contain different provisions with respect to
matters such as minimum age of marriage, consent, registra-
tion, and grounds for divorce.232 Customary laws in particu-
lar have numerous variations, due to the large number of
ethnic groups.

Statutory marriages are governed by the Marriage Ordi-
nance233 and the African Christian Marriage and Divorce
Ordinance234 (the “African Christian Marriage Ordinance”).
The Marriage Ordinance stipulates that a statutory marriage
is invalid if either party is already married by customary law to
any person other than the person with whom the statutory
marriage is contracted.235 In addition, a person who is mar-
ried under statutory law cannot enter into a customary mar-
riage for the duration of the statutory marriage.236 However,
Section 37 of the Marriage Ordinance recognizes custom-
ary marriages by providing that “nothing in this Ordinance 
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contained shall affect the validity of any marriage contracted
under or in accordance with any native law or custom, or 
in any manner apply to marriages so contracted.”237 The
African Christian Marriage Ordinance provides for the mar-
riage of African Christians and for the dissolution of such
marriages.This ordinance allows persons already married by
customary law to convert their union into a statutory mar-
riage.238The African Christian Marriage Ordinance also pro-
vides that any African woman married under this ordinance
or under the Marriage Ordinance is deemed to have attained
“majority”status upon widowhood and has a right to receive
support for herself and her children from the brother or oth-
er relative of her deceased husband without having to cohab-
it with that person.239

Other religious marriages are also recognized. Marriages 
performed according to Hindu rites and ceremonies are recog-
nized by the Hindu Marriage and Divorce Ordinance 240

(the “Hindu Marriage Ordinance”), whose general effect is 
to confer upon Hindu marriages substantially the same status 
as a monogamous marriage under the Marriage Ordi-
nance.241 Hindu marriages may not be solemnized if either 
party is already married.242 The Mohammedan Marriage,
Divorce and Succession Ordinance243 (the “Mohammedan
Marriage Ordinance”) provides for the recognition of mar-
riages contracted under Islamic law,244 while the Mohammedan
Marriage and Divorce Registration Ordinance245 (the
“Mohammedan Marriage Registration Ordinance”) makes
provision for the registration of such marriages. It is a criminal
offense for a person to contract an Islamic marriage while that
person is already married in accordance with the Marriage
Ordinance,the law of any Christian country,or African custom-
ary law.246 There is, however, no statutory restriction against
polygamous marriages conducted under Islamic law.

Marital customs and practices vary among the more than 40
ethnic groups in Kenya. In order for a marriage to be validly
constituted, the customary laws of every ethnic group require
the bridegroom to make payments of livestock or other prop-
erty to the father or guardian of the bride.247 All systems of
customary law permit men to enter into any number of mar-
riages simultaneously,while prohibiting women from entering
into a subsequent marriage during the continuance of a prior
marriage.248 While the prior consent of both spouses is now
essential to the validity of marriage under all systems of cus-
tomary law,the consent of the first or senior wife is not required
before the husband takes a subsequent wife.249 Special types 
of marriage, including levirate unions250 and widow inheri-
tance,251 are still practiced among some ethnic groups.252

For a discussion on marriage and adolescents see section on
adolescents below.

Divorce and Custody Law
Like marriage, divorce is regulated by various laws.The

Matrimonial Causes Ordinance253 governs the dissolution of
statutory marriages. According to this Ordinance, a person
may only petition a court for divorce after three years of mar-
riage, except in the case of “exceptional hardship” or when
her or his spouse has been guilty of “exceptional depravi-
ty.”254 After three years of marriage, either spouse may peti-
tion for divorce on the grounds of: adultery; desertion
without cause for at least three years immediately preceding
the petition;cruelty;or incurable unsoundness of mind.255 In
addition,the wife may petition for divorce on the ground that
her husband has, since the celebration of the marriage, been
guilty of “rape, sodomy, or bestiality.”256 The Matrimonial
Causes Ordinance also makes provision for decrees of judicial
separation or nullity of a marriage in specified circum-
stances.257A husband may, in a petition for divorce or separa-
tion, claim damages from any person on the ground of
adultery with his wife,258 but no similar relief is available to
wives whose husbands have committed adultery.

Parties to a Hindu marriage may petition for divorce on
any of the grounds listed above, together with certain addi-
tional grounds peculiar to Hindu marriages. A petition for
divorce may, for example, be presented to the court on the
grounds that the respondent has converted to another reli-
gion or has “renounced the world” by entering and remain-
ing in a religious order “apart from the world”for at least three
years immediately preceding the petition.259 Petitions may
also be made under the Hindu Marriage Ordinance for
decrees of judicial separation or to nullify a marriage.260

Islamic divorces are governed by Islamic law,261 although
the Mohammedan Marriage Registration Ordinance makes
provision for the registration of such divorces.262 In a suit for
divorce, the burden of proof of the applicable principles of
Islamic law rests on the party bringing the action.263 The
principal forms of Islamic divorce are talaq, the unilateral
repudiation of the marriage by a husband,and khula,the seek-
ing of marital dissolution by a wife by giving consideration to
her husband for her release.264

A divorce under customary law may be granted either 
by the elders of the community with the assistance of the 
families of the spouses or by a court.265 Customary law typi-
cally does not enumerate a fixed list of grounds for divorce,
although it is possible to identify certain matters that normal-
ly constitute grounds for divorce.266 Among Kikuyu and Luo
people, for instance, divorce is typically granted to either
spouse due to: refusal of sexual intercourse without just cause;
witchcraft; habitual theft;willful desertion; incest; or excessive
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physical cruelty.267 Among the Luo, a man may divorce his
wife for her “habitual adultery”with any man,although a wife
may divorce her husband for his “habitual adultery”only if the
woman with whom the husband had adulterous relations was
married.268 Among the Kikuyu, even a single act of adultery
by the wife is a ground for divorce by the husband,while adul-
tery is never a ground for divorce by the wife.269Among both
the Luo and the Kikuyu,the impotence or infertility of a hus-
band may be grounds for divorce by the wife, while a wife’s
barrenness is not a ground for divorce by the husband.270

Child custody and maintenance following the dissolution
of a marriage are addressed by a number of statutes, including
the Matrimonial Causes Ordinance,271 the Guardianship of
Infants Ordinance272 (the “Guardianship Ordinance”),and the
Subordinate Courts (Separation and Maintenance) Ordi-
nance273 (the “Separation and Maintenance Ordinance”).In a
judicial separation granted under the Separation and Mainte-
nance Ordinance,274 the court may make an order granting
legal custody of any children of the marriage under 16 years of
age to the wife.275 In proceedings for divorce, judicial separa-
tion, or nullity, Section 30 of the Matrimonial Causes Ordi-
nance provides that the court may make such provision
regarding the custody of children as it considers just.276 In
making an order as to custody of and access to children of the
marriage, the welfare of the child is always the first and para-
mount consideration.277The court must also consider the par-
ents’ conduct and wishes.278 While both parents have equal
rights to apply for custody,279 in practice the court normally
awards custody of children below the age of seven to the moth-
er on the basis that mothers are best able to look after young
children who are still wholly dependent on adults for sur-
vival.280 Where the court awards custody of a child to the
mother, it may order the father to pay to her such weekly or
other periodical sum as the court, having regard to the means
of the father, considers reasonable for maintenance of the
child.281 In addition,in any suit for divorce,judicial separation,
or nullity, the court may order that the husband pay the wife
such annual,monthly, or weekly sum of money for any term,
not exceeding her life, as the court may deem reasonable.282

Custody of Hindu children is governed by the statutory
law described above,283 as are issues of maintenance.284 Rules
of custody differ among various schools of Islamic law,
although custody of boys under seven and girls under nine is
generally with the mother, and above those ages with the
father.285 Upon divorce, a Muslim wife is only entitled to
maintenance for the period of her iddat,286 which is normal-
ly three months.287 Under customary law, the father is nor-
mally entitled to custody,288 and wives are not usually entitled
to maintenance upon separation or divorce.289

B.ECONOMIC AND SOCIAL RIGHTS

Property Rights
The Registered Lands Act290 and the Law of Succession
Act291 (the “Succession Act”) are the primary statutes gov-
erning ownership and use of agricultural land in Kenya.292

Once title to a portion of land has been registered, the Reg-
istered Lands Act vests absolute title to that property in the
registered owner, while removing all other claims to the 
land that might exist.293 Although this statute grants women
an equal right to register title to land, the law was enacted 
in a context in which women traditionally could not own
land and inheritance of land occurred by male lineage.294

When the Registered Lands Act was passed men rushed to
register land,295 and the passage of the statute did not 
permit subsequent alteration of the register, thereby preclud-
ing many women from changing the register to accommo-
date their interests.296

The Succession Act,297 which took effect in 1981,sought to
provide uniformity to an area of law that had been governed
according to four legal regimes298 — African customary law,
statutory law, Hindu law, and Islamic law.Two elements of the
statute — an exemption for Muslims299 and a provision stating
that the inheritance of livestock and agricultural lands continue
to be governed by customary law300 — have undermined the
attempt to achieve uniformity. In addition, although Section 35
grants the surviving spouse a life interest in an intestate estate,that
right terminates for a widow upon remarriage;301 no similar
restriction is placed on the rights of widowers. (This provision
remains somewhat of an anomaly in a statute that also grants
women the same capacity to make a will as men,302 and grants
men and women equal rights to inherit from a parent or sibling.)

Despite the removal of formal legal impediments to equal
inheritance rights for women,as a consequence of testamen-
tary freedom, the Succession Act imposes no obligation on
fathers to provide for their daughters. Fathers continue the
customary practice of transferring land to their sons on the
assumption that a daughter will marry and gain access to land
through her status as a wife.303 Furthermore, customary laws
of inheritance, which preclude a daughter’s right to inherit
land,are still highly respected even though they are not legal-
ly enforceable.304These practices are able to continue because
most inheritance issues do not come before the courts,305 or
court opinions are not available. Furthermore, current prop-
erty laws continue to be interpreted and applied in a conser-
vative manner.306 In the case of Estate of Njeru Kamanga, for
instance, the daughters of the deceased were disinherited by
the magistrate, who felt that they had no right to the father’s
property because they were married — despite the unequiv-
ocal provisions of the Succession Act.307
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Labor Rights
The Employment Act,308 the primary statute governing

employment in Kenya, has been criticized for failing to
address issues of gender inequality and job discrimination on
the basis of sex,including sexual harassment.309The Employ-
ment Act also contains certain provisions that, although
designed to protect women, also restrict their employment
opportunities. Subject to certain exceptions,310 women may
not be employed in industrial undertakings at night.311

Women are also generally prohibited from being employed in
underground work in a mine.312 The Minister of Labor also
has the power to prohibit the employment of women in any
other specified trade or occupation.313 The position of
women in the workplace is further compromised by restric-
tive provisions regarding maternity leave.While Section 7(2)
of the Employment Act provides that women employees are
entitled to two months maternity leave with full pay,this pro-
vision is subject to the restriction that a woman who has tak-
en two months maternity leave shall forfeit her annual leave
for that year.314 Furthermore,in 1985,the president of Kenya
announced that no civil servant who had more than four
children would be eligible for paid maternity leave.315

Various other legal restrictions affect the financial security of
women employees.Kenyan pension law provides that a widow
loses her work pension upon remarriage,whereas a man does
not.316 Furthermore,the terms of civil service for women state
that they are not entitled to a housing allowance.317

Rules Governing Credit
Although Kenyan law does not restrict women’s access to

credit services,most credit institutions require collateral in the
form of immovable property.318This mandate greatly restricts
the number of women who qualify for loans,considering that
women have traditionally been excluded from land owner-
ship.319 In addition, most banks require women borrowing
money to have a male guarantor or their husband’s permis-
sion.320 In recognition of the difficulties that women expe-
rience in gaining access to credit, the 1994 to 1996 National
Development Plan commits the government to promoting
agricultural production through the establishment of special
credit schemes for women who belong to women’s groups.321

Access to Education
Kenyan law does not explicitly restrict women’s access 

to education.At higher levels of education, however, signif-
icant discrepancies remain in the ratio of male to female stu-
dents.322 The 1994 to 1996 National Development Plan 
recognizes that women continue to be disadvantaged in edu-
cation and outlines steps to remedy the problem.323 For a 
further discussion regarding education,see section on adoles-
cents below.

Women’s Bureaus
Women’s issues are addressed officially under the auspices

of the Women’s Bureau within the Ministry of Culture and
Social Services.324The main functions of the Women’s Bureau
are to:assist women to improve their economic status;create an
awareness of women’s contributions to development;promote
women’s interests in the design and implementation of devel-
opment projects;and conduct research on women.325 Since its
establishment in 1975,326 the Women’s Bureau has facilitated
the creation of about 250 women’s NGOs and agencies,
which serve more than 17,000 women’s groups.327

C.RIGHT TO PHYSICAL INTEGRITY

Rape
The Penal Code prescribes severe penalties for persons con-
victed of rape and other forms of non-consensual sexual
intercourse.328The Penal Code states that a person is guilty of
rape if he has sexual intercourse with a woman or girl with-
out her consent,or if she is coerced or deceived in some way
into giving her consent.329 Despite the seemingly broad lan-
guage of the Penal Code, it has traditionally been accepted
that husbands cannot be convicted of raping their wives, as
consent to sexual intercourse is considered to be implied in
marriage; if the parties are judicially separated, the husband
may be convicted of rape.330 The penalty for both rape and
attempted rape is life imprisonment with hard labor, with or
without corporal punishment.331 Any person who has sexu-
al intercourse with a woman or girl knowing that she is an
“idiot or imbecile” is liable to imprisonment with hard labor
for 14 years,with or without corporal punishment.332

Various other sexual offenses are contained in Chapter XV
of the Penal Code, including inter alia: abduction of a woman
of any age against her will for the purposes of marriage or
sexual relations;333 “indecent assault” of any woman or
girl;334 procurement of women or girls for the purpose of
prostitution;335 inducement of sexual intercourse through
duress,fraud,or the administration of overpowering drugs;336

and detention of any woman against her will for the purpos-
es of sexual intercourse.337 Chapter XV also identifies sever-
al offenses in relation to unlawful sexual intercourse with
minors. In particular,Section 145 of the Penal Code provides
that unlawful sexual intercourse with any girl under the age
of 14 years constitutes an offense, irrespective of whether or
not she consented to sexual intercourse.338 It is,however,suf-
ficient defense to such a charge of statutory rape that the
accused had reason to believe, and did in fact believe, that the
girl was 14 years or older,or that the girl was his wife.339 For
further discussion on sexual offenses against minors, see the
section on adolescents below.
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Domestic Violence
Wife-beating is fairly prevalent in Kenya.340The continu-

ation of this practice may be attributable to the fact that every
regime of customary law in Kenya grants husbands the right to
“chastise” their wives for “misconduct.”341 Under Kenyan
customary laws,only “unjustified or excessive beating”by the
husband would be sufficient ground for divorce or for the wife
to return to her family.342 Nonetheless,violence against a wife
might constitute an offense under any one of the provisions of
the Penal Code criminalizing assault, which is defined as the
unlawful infliction of bodily harm to any person or the intent
to unlawfully harm another person.343 Assault or battery may
also be grounds for civil actions in tort.344

Sexual Harassment
Both physical and verbal sexual harassment constitute

criminal offenses under Section 144 of the Penal Code.An 
act of physical sexual harassment may constitute an offense
under Section 144(1) of the Penal Code,which provides that
any person who “unlawfully and indecently assaults any
woman or girl” is guilty of a felony punishable by imprison-
ment with hard labor for five years,with or without corporal
punishment.345 A Kenyan court made the following signifi-
cant observations in relation to what constitutes “indecent
assault”:“An assault accompanied by utterances suggestive of
sexual intercourse is an indecent assault, as also an assault by
touching…The simple issue usually is whether the assault was
intentional and whether it was indecent. Utterances sugges-
tive of sexual intercourse could change an otherwise simple
assault into an indecent assault…”346 Verbal sexual harassment
may also be grounds for a criminal charge pursuant to Section
144(3) of the Penal Code, which provides that any person
who,“intending to insult the modesty of any woman or girl,
utters any word, makes any sound or gesture or exhibits any
object, intending that the word or sound shall be heard, or
that the gesture or object shall be seen,by the woman or girl,
or intrudes upon the privacy of the woman or girl,” is guilty
of a misdemeanor.347

IV.Focusing on the 
Rights of a Special Group:
Adolescents
The needs of adolescents are often unrecognized or neglected.
Given that approximately 26% of the Kenyan population is
between the ages of 10 and 19,348 it is particularly important
to meet the reproductive health needs of this group.The effort
to address issues of adolescent rights,including those related to
reproductive health, is important for women’s right to self-
determination,as well as for their health.

A.REPRODUCTIVE HEALTH AND ADOLESCENTS 

Although Kenya’s laws and policies do not explicitly restrict
the provision of services to adolescents, the government 
does not provide reproductive health programs or services
specifically geared towards their needs.349 Kenya’s Health Pol-
icy Framework does, however, identify the need for
“[p]romotion of fora to examine the sensitive issue of youth
contraceptives....”350

B.FEMALE GENITAL MUTILATION 

AND ADOLESCENTS

Despite repeated condemnation by the executive branch of
government in recent years, the practice is still as prevalent in
Kenya today as it was at the beginning of the century.351 In
1982,President Moi issued an official statement against FGM
after the deaths of 14 girls from complications of excision352

and instructed the police to pursue murder charges against
people who carry out the procedure with fatal results.353The
Director of Medical Services also ordered that no health offi-
cial should carry out the procedure without the office’s spe-
cific permission.354 In December 1989,President Moi called
upon Kenyan communities who still practice FGM to stop
the practice immediately.355 Six months later, the Assistant
Minister for Cultural and Social Services announced that the
government had officially banned female genital mutila-
tion.356 Despite this commitment of the executive to out-
right prohibition of FGM, the legislature has not been
forthcoming in passing any laws banning the practice.357 In
November 1995,a proposal to outlaw the practice was defeat-
ed in the Kenyan Parliament.358 It is conceivable, however,
that FGM may be reported as a criminal action pursuant to
any one of the provisions of the Penal Code that bar assault or
the infliction of bodily harm to any person.359 It may also
give rise to civil actions under tort law.

C.MARRIAGE AND ADOLESCENTS

The minimum age at which persons may be married in
Kenya differs according to the marital regime under which
the marriage is solemnized.The Marriage Ordinance requires
parties to a statutory marriage to be at least 16 years of age.360

If either party, other than a widow or widower, is under 21
years of age,the legal guardian of that party is required to give
her or his written consent to the marriage.361 Under Hindu
law, the minimum age for marriage is 18 for the bridegroom
and 16 for the bride.362Women who wish to marry between
the ages of 16 and 18 require the consent of a guardian.363

Neither the Mohammedan Marriage Ordinance nor the
Mohammedan Marriage Registration Ordinance specifies a
minimum age for first marriage for persons married in Kenya
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under Islamic law,and the issue of whether the Quran permits
child marriage has proved to be contentious.364 Nevertheless,
it appears that, while Muslim girls may be given in marriage
by their guardians even before puberty, they have the option
of accepting or rejecting the marriage upon reaching puber-
ty.365 None of the customary laws in Kenya specify a mini-
mum age at which persons become legally capable of
entering into marriage. In general, however, female genital
mutilation is a prerequisite to marriage,although many ethnic
groups no longer apply this requirement. Certain ethnic
groups, including the Kikuyu, also require women to have
passed their first menstrual period before marriage.366

D.EDUCATION AND ADOLESCENTS

The gender ratio of female to male students in educational
institutions has generally improved in recent years, although
significant discrepancies remain at higher levels of education.
In primary schools, the female-to-male ratio has increased
from 75 to 100 in 1972 to 97 to 100 in 1992.Female-to-male
enrollment ratios in secondary schools rose from 45 to 100 in
1972 to 75 to 100 in 1992,while the ratio for first-year intake
in universities dropped from 42 to 100 in 1989 to 37 to 100
in 1992.367Women’s access to education is not limited by leg-
islation,but rather by limited opportunities due in part to cus-
toms, social attitudes, and financial constraints.368

The 1994 to 1996 National Development Plan recog-
nizes that “females are disadvantaged at all levels of education 
in terms of access, participation, completion and perfor-
mance.”369The Development Plan therefore outlined reme-
dial steps, which include: improved collection of data
regarding the educational status of girls in Kenya;“commu-
nity mobilization and sensitization in support of the Girl
Child”; follow-up with adolescent mothers who leave school,
to facilitate their return to school; gradual removal of sexual
stereotyping of gender roles in educational materials; and
improvement of the learning environment of girls.370 The
government has also stated its intention to introduce a bursary
program directed toward girls at primary school level in rur-
al and low-income areas.371

E. SEX EDUCATION FOR ADOLESCENTS

Sex education is not explicitly included in school curricula in
Kenya, although issues of sex and sexuality are addressed in
subjects such as social ethics, biology, anatomy, and physiolo-
gy.372 The government has also acknowledged the need for
teachers, parents, and community leaders to reinforce “tradi-
tional health promoting values and policies,” particularly in
the light of the HIV/AIDS epidemic.373

F. SEXUAL OFFENSES AGAINST MINORS

Various provisions of the Penal Code address the issue of sex-
ual offenses committed against young persons.Section 145 of
the Penal Code makes it an offense to commit,or attempt to
commit, unlawful sexual intercourse with any girl under the
age of 14 years, irrespective of whether or not she consent-
ed.374 Sections 144 and 164 criminalize indecent assault
committed on girls and boys under the age of 14 years,
respectively.375 For a girl under 14 years old, consent is no
defense for indecent assault or sexual intercourse, unless the
accused had reason to believe, and did in fact believe, that the
girl was 14 years or older,or that the girl was his wife.376

Sections 149 and 166 of the Penal Code contain provisions
that affect girls under the age of 13 years.377 Section 149
makes it a felony for the owner, occupier, or manager of
premises to induce or knowingly permit any girl under the
age of 13 years to be upon the premises for the purpose of
sexual intercourse with any man.378 While the penalty for
incest is ordinarily imprisonment for five years, Section
166(1) of the Penal Code increases this penalty to life impris-
onment if the incest is committed with a girl under the age of
13 years.379
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