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1 REPRODUCTIVE RIGHTSIN ZIMBABWE

INTRODUCTION

This report is intended to supplement, or “shadow,” the report of the government of
Zimbabwe to the Committee on the Elimination of All Forms of Discrimination against Women
(CEDAW). It has been compiled and written by the Center for Reproductive Law and Policy
(CRLP) and Women in Law and Development in Africa (WiLDAF), Zimbabwe. As has been
expressed by CEDAW members, NGOs such as CRLP and WiLDAF can play an essentia role
in providing credible and reliable independent information to CEDAW regarding the legal status
and the real-life situation of women and the efforts made by ratifying governments to comply
with the Convention on the Elimination of All Forms of Discrimination against Women
(Women’s Convention) provisions. Moreover, if CEDAW’ s recommendations can be firmly
based in the reality of women's lives, NGOs can use them to pressure their governments to enact
or implement legal and policy changes.

Discrimination against women permeates all societies. Clearly, this discrimination
requires urgent action. However, this report is focused particularly on reproductive rights, laws
and policies related to such rights, and the redlities affecting women's reproductive rightsin
Zimbabwe. As such, this report seeks to follow-up on the December 1996 “Roundtable of
Human Rights Treaty Bodies on the Human Rights A pproaches to Women's Health with a Focus
on Reproductive and Sexual Health Rights” held in Glen Cove, New Y ork by bringing to the
attention of treaty monitoring bodies the human rights dimensions of health issues, with a
particular focus on women'’s reproductive and sexual health. As articulated at the 1994
International Conference on Population and Development in Cairo, as well as the 1995 United
Nations Fourth World Conference on Women in Beijing, reproductive rights consist of a number
of separate human rights that “are already recognized in national laws, international laws and
international human rights documents and other consensus documents,” including the Women's
Convention. We believe that reproductive rights are fundamental to women's health and
equality and that States Parties commitment to ensuring them should receive serious attention.

This shadow report links various fundamental reproductive rights issues to the relevant
provision(s) of the Women's Convention. Each issue is divided into two distinct sections. The
first, shaded section deals with the laws and policies in Zimbabwe relating to the issues and
corresponding provisions of the Women’'s Convention under discussion. The information in the
first section is mainly obtained from the Zimbabwe chapter of Women of the World: Laws and



2 REPRODUCTIVE RIGHTSIN ZIMBABWE

Policies Affecting Their Reproductive Lives — Anglophone Africa, one of a series of reportsin
each region of the world being compiled by CRLP in collaboration with national-level NGOs.
WIiLDAF collaborated with CRLP and the International Federation of Women Lawyers (Kenya
Chapter) F.I.D.A.-K on the Zimbabwe chapter. The second section focuses on the
implementation and enforcement of those laws and policies -- in other words, the redlity of
women'’s lives. WiLDAF has provided most of the information included in this section.

This report was coordinated and edited by Katherine Hall Martinez and Nicolette Moodie for
CRLP, and by Gladys Siwelafor WiLDAF. The following organizations in Zimbabwe also
contributed to the report: the National Shadow Report Meeting working group; Dondolo
Mudonzvo Credit Scheme; the Women's Action Group; YWCA of Zimbabwe; the Zimbabwe
Nurses' Association; Jekesa Pfungwa/VVulinggondo; the Zimbabwe Women's Bureau;
ZimRights; the Zimbabwe Women's Resource Center and Network; and the Zimbabwe Council
of Churches.

December 1997
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L aws and Policies Affecting Women’s Reproductive Lives
| mplementation, Enforcement, and the Reality of
Women’s Reproductive Lives

A. RIGHT TO HEALTH CARE, INCLUDING REPRODUCTIVE HEALTH CARE AND
FAMILY PLANNING (ARTICLES12, 14 (2)(B),(C) AND 10(H))

1. Accessto health care

Laws & Palicies

The government of Zimbabwe has identified health as a human right and prioritized the
improvement and extension of health services as “a necessary and primary condition of
development.”*

The Ministry of Health and Child Welfare (“MHCW”) administers the national health
policy, which establishes the framework for health services in Zimbabwe. Primary hedlth careis
a central component of this policy.2 MHCW strategies have focused on integrating the delivery
of basic gealth, as well as informational and educational services, and increasing access to health
facilities.

The MHCW, local government authorities, church organizations, and the private sector
are the major providers of modern health care in Zimbabwe.* Traditional and aternative medical
careis provided by traditional practitioners,® midwives, and “natural therapists.”® The MHCW is
the largest provider of hedth care in Zimbabwe, employing 90% of all health personnel and
providing financial support to other health care providers.’

The MHCW utilizes a four-tiered system of facilities, with a centralized public health
administration.® At the primary level, urban primary care clinics and rural hedlth centers are
staffed with state-certified nurses and midwives, and rura hedth centers also have
environmental health technicians.® In addition, community-based family planning personnel,
“farm heath workers’ and “village community workers’ provide basic treatment and preventive
care, and conduct educational activities.’® The secondary, district level is the planning unit for
MHCW programming.*! At the secondary, tertiary, and quaternary levels, hospitals are staffed
with doctors and nurses and are equipped for surgical procedures and laboratory tests.'? An
internal referral system facilitates access to specialized services and more sophisticated
equipment. 13

Major initiatives to expand the health services infrastructure have included the Family
Health Project, which focused on the integration of maternal and child health (“MCH”) programs
and family planning services, the development of rural health facilities, and the training and
development of MCH personnel. Currently, the Family Health Project is targeting 16
underserved districts to provide services to an additional 40% of the rural population, many of
whom cannot afford health care costs under the economic and structural adjustment reform
program.’* In addition, the MHCW has established multidisciplinary health training schools in
four cities, with the goal of establishing one training school in each province.®® Since 1984, the
MHCW has conducted training sessions for traditional birth attendants, who attend 69% of
births, in order to increase the availability of ante-natal care.®
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The government has proposed that reductions of public subsidies for health services
would be offset by improved financial management of health services, increased provision of
care by non-governmental organizations (“NGOs’) and local and municipa authorities, and the
establishment or expansion of health insurance programs.}’ In addition, the government has
implemented a cost-recovery program through the imposition of fees for health services.*®

Hospital fees were re-introduced in the early 1990s. The MHCW provides free health
care, including family planning and MCH services, only to individuals earning less than
Zimbabwe (“Z”)$400 per month (approximately U.S.$45).1° The MHCW has implemented
measures addressing fee evasion, and MHCW clinics require subsidy applicants to provide proof
of their income level or their unemployed status.?® Only patients with documentary proof (for
example a pay-dip or socia welfare card) that they earn less than Z$400 per month, are
unemployed or are pensioners, qualify for free medical services at government hospitals and
public health care centers. All immunization services for children and pregnant women are
provided free of charge.?*

All Zimbabweans have the right of access to hedth care in times of need, regardless of
their ability to pay.?*> The right to treatment encompasses rights to confidentiality, privacy, and
nondiscrimination, including on the ground of sex.?® Statutory regulations prohibit the
divulgence of confidential patient information by a medical practitioner, except where required
by law.2* All major risks of a medical procedure must be disclosed.

Reality

According to the government, 80% of the rura population and 90% of the urban
population had access to health care between 1985 and 1991.%° These figures are difficult to
verify.?® Moreover, the figures can be misleading due to the unavailability of drugs and qualified
medical staff. Statistics show that the national nurse to patient ratio is 1:1,000 and the doctor to
patient ratio is 1:10,000.2” Other surveys have shown that in some remote rura areas people
have to walk a distance of about five kilometers to get to the nearest health-care center, due to
lack of accessible roads and transport.®

Urban hospitals have a limited number of qualified doctors, nurses, pharmacists and other
medical service providers. - 90% of doctors are based in urban areas. Rura hospitals are
marginally staffed. Some rura hospitals have one resident doctor, while others have a doctor
visiting once a week.?® At Kachuta Clinic in Guruve, for example, a doctor makes only
occasional visits. In mid-1997 a nurse saved a woman's life there by performing an
unsupervised emergency decapitation of the foetus. No doctor was available at the time, the
telephone had not been working for months and there was no ambulance.*

The minimum entry qualification for training as a nurse is 5 good “O” level (10" grade)
passes. These have to include English, Mathematics and Science. The maority of nurses in
Zimbabwe are women. A degree program in nursing has also been introduced. 3*

The Zimbabwe School of Medicine trains between 80 and 100 doctors every year.
Affirmative action at the medical school is expected to increase the intake of female students
from the current 10%.

Internal evaluations by the MHCW have concluded that the specidlist referral system
functions poorly.®* Rural and urban clinics do not have the facilities to perform caesarian
sections or to deal with other complicated births. >
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The Z$400-per-month income limit for the general health subsidy is below the poverty
line in Zimbabwe.®** Moreover, it is often difficult for individuals to prove that they qualify for
the health subsidy.®® The time it takes to obtain the required documents has proved to be a
hindrance to obtaining free health care.®®

2. Accessto Comprehensive, Quality Reproductive Health Care Services

Laws & Policies

Although the national health policy does not address reproductive health,’ materna and
child health programs are a major component of the health care system.

The government has associated population issues with development concerns and has
given national priority to family planning activities since 1985, implementing two Five Year
National Development Plans (“NDPs’). The NDPs focused national family planning activities
on the goals of limiting family size and conforming population growth to the pace of
infrastructure development. 38

The 1985 Zimbabwe National Family Planning Council Act®® nationalized family
planning activities through the creation of the Zimbabwe National Family Planning Council (the
“ZNFPC"), a parastatal organization under the MHCW.*® The ZNFPC is responsible for the
provision of reproductive health services, treatment and research*' and for advising government
agencies on population and development issues. From its inception, the ZNFPC has made broad
access to services a primary goal. For example, the ZNFPC established its Kubatsirana Project
to strengthen women’s role in fertility decisions,*? as part of a general governmental initiative to
support the participation of women in devel opment.

The ZNFPC is funded by the national Parliament, as well as by fees, loans, and donations
from NGOs.*® In 1991, when the government began to pursue a policy of economic reform, the
national structural adjustment program contained pledges to continue support for population
initiatives and the expansion of family planning services.**

Both NDPs identified the equitable distribution of services as a primary objective of
family planning programming.*® In 1986, the Central Statistical Office established a Population
Planning Unit to refine family planning programming and service distribution with improved
demographic data.*® It advises officials on population issues and promotes studies on the impact
of population growth on devel opment.

Reality

Reproductive health services are available through such organizations as the ZNFPC,
Population Services and the MHCW. All these organizations have carried out extensive family
planning campaigns throughout the country. 4’

According to a 1992 report by the Ministry of Health, the MCH department has improved
ante- and postnatal care, the monitoring of births, and child immunization and nutrition
programs;*® instituted training for hedth personnel in maternity services, and improved
telecommunications and transportation systemsin rural areas.*® Antenatal and postnatal services
are widely available, particularly in areas that have health centers.®® Twenty percent of the
population in rural areas does not have access to ZNFPC or other MHCW services. >
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In 1991, the ZNFPC conducted an intensive evauation of national family planning
facilities through its Family Planning Service Expansion and Technical Support Project.®? The
study identified deficiencies in family planning programming, particularly in the areas of staff
training and management. Study results indicated that over half of the family planning facilities
in Zimbabwe did not keep accurate, long-term records on individua clients, and that 30% of
staff had not been formally trained in family planning methods.>® The ZNFPC has since initiated
the development of a new service-delivery policy, with additional protocols to ensure accurate
record keeping and has revised training procedures for medical personnel, nurses, and
midwives.>*

3.  Accessto Information on Health including Reproductive Health and
Family Planning

Lawsand Palicies

The ZNFPC maintains that “all individuals in the community have a right to information
on the benefits of family planning for themselves and their families. They also have the right to
know where and how to obtain more information and services for planning their families.”>®

The ZNFPC’s Information, Education and Communication Unit consists of MHCW and
ZNFPC provincia core groups that identify regional needs and conduct campaigns to promote
family planning services.®® Until a few years ago, women were the main target group for
contraceptive information. Recent campaigns have specifically targeted men and youth in order
to pgc;mote cooperative decision-making between couples regarding contraception and family
sze.

A large volume of information in the form of posters and booklets on HIV/AIDS is
widely available in English, Shona and Ndebele throughout the country. 8

Reality

Information on al forms of contraception is widely available and can be obtained on
request from hedth service providers. Inéectable contraceptives and implants have been
extensively advertised, mainly in urban areas.™

Efforts have been made to trandate family planning information into local languages
such as Shona and Ndebele. Oral transmission of the information is limited to radio in most of
the local languages.®® Approximately 47% of the urban population and 8% of the rural
population had been exposed to family planning messages on television and radio by 1994.5*

4. Contraception

Lawsand Palicies
There are no specific regulations governing the sale or use of contraceptives.®? Any
woman over the age of 16 has the right to obtain contraceptives.
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The national government supports more than half the cost of national family planning
programming.®® The government subsidizes up to 90% of the cost of contraceptives, and
contraceptives are free of charge to low income families.®* Following the introduction of the
government cost-recovery program in 1991, fees for al headth services were increased and
condom distribution declined by 43%.%°

The ZNFPC is a mgjor provider of contraceptives in Zimbabwe, supplying over 1,000
public hospitals and clinics.®® Public heath facilities distribute pills, condoms, chemical barriers,
and injectable contraceptives.®” In addition, some facilities are equipped to perform intrauterine
device (“IUD”) insertion and sterilizations.®® In 1993, the ZNFPC announced its intention to
increase the range of methods available, focusing on long-term and permanent methods of
contraception.®® The ZNFPC directly operates 34 clinics, including two facilities (in Harare and
Bulawayo) where female and male sterilizations are available, and facilities within the three
central hospitals, where NORPLANT® has been available since 1992.7° In 1992, the
government reintroduced injectables, which had been restricted in Zimbabwe since 1980.”* The
ZNFPC has introduced sterilization training at district and provincial hospitals.”? In addition, the
ZNFPC has proposed a new training protocol that provides for staff instruction on IlUDs and for
the integration of STD prevention education into family planning programming. "3

Reality

Although contraceptive prevalence rates in Zimbabwe are among the highest in sub-
Saharan Africa, these rates vary by region. ™ In 1995, contraceptive prevalence was estimated by
the government to be 43%.”® 1n 1994, 35.1% of women reported use of a contraceptive method,
compared with 41.4% for men.”® The most common method of contraception currently in use
among women is the pill, which has a prevalence rate of 23.6%."" 14% of men report using
condoms.”® There is no record of “incentives’ or “disincentives’ being offered to service
providers to promote or discourage certain forms of contraception.

A 1991 study of family planning facilities found that although over 90% of clinics
offered both combined and progestin-only pills and condoms, fewer than one quarter made
available spermicides and IUDs and only two percent of facilities were equipped to perform
female sterilization.”® Injectable contraceptives are reported to be available at al hedth care
centers which offer family planning services.®® Most gynecologists in Zimbabwe have now been
trained to insert and remove NORPLANT®. But many women see general practitioners rather
than gynecologists. Fewer than ten such practitioners are trained to do so in Harare. Ord
testimonies suggest that it takes an average of four weeks to have NORPLANT® removed.?
The MHCW has been actively involved in promoting the female condom, even though the
genera feeling is that it is not affordable, particularly not for those with low incomes.®?

The ZNFPC’s community-based contraceptive delivery system reaches an estimated 29%
of the rural population.

5. Abortion
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Lawsand Palicies
Abortion is legally permissible in limited circumstances in Zimbabwe.* Any abortion,

irrespective of the duration of pregnancy, must be performed in accordance with the provisions
of the 1977 Termination of Pregnancy Act (the “1977 Act”).®® Pursuant to the 1977 Act, an
abortion may be legally performed when:

the pregnancy represents a serious threat to the woman’s physical health;

there is a severe risk that the child would suffer from a permanent, serious physical or mental

handicap; or

the pregnancy was the probable result of rape,

handicapped woman or girl.®’
permissible grounds for an abortion under the 1977 Act.

8 incest, or intercourse with a mentally

(Other sexual offenses, such as statutory rape, are not
88
)

In general, an abortion may only be SE)erformed by a*“ reglstered medical practitioner”®® in

an institution designated by the MHCW®® with written permission from the institution’s
superintendent or designated administrator.®> Contravention of any of the 1977 Act’s provisions
carries a penaty of imprisonment up to five years and/or a fine of Z$5,000 (approximately
U.S.$563).%

Abortion services are provided by the MHCW, and are free to low-income or
unemployed women, as part of the fee exemgtlon program.®®  Fees for all services involved in
the provision of abortions are set by the state.

Reality

In 1994, induced abortions, mostly illegaly performed, were estimated by the
government to occur at an annual rate of 80,000.%° Only 66 abortion related deaths were reported
in 1993 at central hospitals in Zimbabwe. % lllegal, but safe abortions are available to wealthy
women through physicians in private practice. These can cost up to Z$4,500 (approximately
US$507).%’

Although information on legal termination of pregnancy is available, there is a need for
administrative and legal reform, according to WiLDAF. The current procedure for obtaining a
legal abortion is lengthy, restrictive and cumbersome. They cite an example of a woman who
became pregnant as a result of rape. The rape case went to court and dragged on for months.
Permission for alegal abortion was given a month after the woman had given birth. %

6. Sterilization

Laws and Palicies

No legislation in Zimbabwe directly addresses sterilization.®® However, sterilization for
health purposes is legally permissible, provided that the operation is Performed by a registered
medical practitioner who has obtained the consent of his or her patient.

The legality of non-therapeutic sterilization , usually for contraceptive purposes, is
implicit in Zimbabwe's family planning legislation. Non-therapeutic sterilizations must be
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performed with the free and informed consent of the patient, and ZNFPC practices include the
counseling of all clients considering sterilization. 1

Sterilization is available at private clinics and MHCW ingtitutions. The ZNFPC operates
a referral system with MHCW facilities equipped for sterilization procedures.’®> Government
facilities perform femae and male sterilizations for a fee of Z$32.50 (approximately
U.S.$3.65).103

Reality

Sterilization is not widely used in Zimbabwe as a contraceptive method. Of late,
organizations such as the ZNFPC have been encouraging men to use and support the use of
contraceptives. Sterilization has been extensively publicized in this regard. Pre- and post-
sterilization counseling is offered at sterilization centers, %4

7. HIV/AIDS and STDsand Women

Lawsand Policies

Although the first AIDS cases were reported in Zimbabwe in 1985, the government did
not begin to address AIDS as a critical public health problem until the early 1990s.'% The
MHCW established a National AIDS Coordination Unit and a National AIDS Advisory
Committee to ingtitute programs providing for the care of AIDS patients, as well as for the
prevention and control of HIV transmission. It also established programs for monitoring
infection levels and screening blood products in an attempt to control or reduce infection levels
of HIV/AIDS.'®” MHCW programs have also focused on the provision of pre- and post-
diagnolsc')g counseling services and the training of health workers in the public and private
sector.

Education and awareness campaigns target patterns of sexuality and contraceptive use in
order to encourage self-protective behavior. A major component of these campaigns has been the
promotion of condom use. Condoms are distributed free at government and municipa health
centers. '  The Zimbabwe Traditional Healers Association has joined in the campaign to
promote safer sex practices and has advocated modification of certain cultural practices, such as
the encouragement of safe sex in polygamous marriages and in widow inheritance.1°

Pursuant to the Public Health Act, the Minister of Health and Child Welfare may declare
an infectious disease to be “notifiable,” requiring infected persons to be immediately reported to
the local authorities and imposing a fine or period of imprisonment for noncompliance.*'*
HIV/AIDS has not been made a notifiable disease.'*? The Public Hedlth Act also criminalizes
the transmission of certain STDs. HIV/AIDS has not been added to the list of STDs that are
regulated pursuant to the Public Hedlth Act.!*® The government has proposed legislation
specificaly criminalizing infection of another person with HIV, except where this occurs within
marriage. '
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Reality

Since 1987 over 48,000 AIDS cases have been reported.'*® Recent reports put the figure
at 100,000.1*® The officia estimate is that 500 people a week are dying of AIDS.**" It is
estimated that two thirds of al AIDS cases in Zimbabwe remain unreported.’*® Government
estimates place HIV infection at 10% of the general population and at up to 25% of sexualy
active adults aged 15-49.1*° Women account for 43% of all AIDS cases.'?

A recent survey by the Joint U.N. Aids Programme (UNAIDS) and the World Health
Organization (WHO), put the rate of infection with HIV/AIDS in 1996 at one in five adults.**
In one town with a Iarge population of migrant workers, seven in ten pregnant women tested
HIV positive in 1996.1%° In Beit Bridge, a large border town, the percentage of pregnant women
infected with HIV increased from 32% in 1995 to 59% in 1996.23

HIV is mainly transmitted through heterosexual contact in Zimbabwe. The MHCW has
reported that the incidence of HIV infection among women is rising.'** The highest incidence
rates of AIDS and AIDS-related deaths among women occurs in the 20-29 age group, and
women between the ages of 15 and 29 have a higher incidence of HIV infection than their male
counterparts.'*® Teenage girls comprise 80% of AIDS casesin their age group.*?®

The government estimates that 25-30% of babies born to HIV positive mothers will be
infected at birth. Of those who escape infection at birth, 25-50% will be infected through
breastmilk.'?”  25% more infants are estimated to be dying than would have been the case if
there were no HIV. It is estimated that, because of AIDS, Zimbabwe's infant mortality rate will
rise by 138% and its under five mortdity rate will rise by 109% by the year 2010.2%% It is
estimated that Zimbabwe's population will remain stagnant or even decline over the next 20
years as aresult of AIDS.*?°

The rapid increase in infection rates is linked to the prevalence of STDs. Over one
million cases of STDs were reported in 1991.2*°  Since then, the number of reported incidents
has declined.**! A 1993 survey within rural and urban clinics found that 50% to 60% of patients
receiving STD treatment had been infected with HIV. 32

The increase in health service fees introduced by the 1991 economic reform program has
caused a decline in the use of hospital-based care by those infected with HIV. 13

Different situations give rise to discrimination against people with HIV/AIDS. An HIV
test is required by the insurance industry before one can obtain a policy of over Zimbabwe
$100,000 (approximately US$11,260.00).** Some private national and international companies
require an HIV test before employing someone.*® Treatment options for people with HIV/AIDS
who have low incomes may be limited.!*® This is because one's income determines the type of
medical aid (health insurance) scheme one is able to join and the monthly contribution one is
able to make, which in turn determine the level of benefits received. The more advanced the
stage of illness of an individual, the more severe discrimination becomes.

8.  Adolescent Reproductive Health

Laws and Palicies
The Youth Advisory Services of the ZNFPC is responsible for focusing ZNFPC
programming on the sexuality and reproductive health issues of adolescents.®” The ZNFPC has
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attempted to modify its facilities to serve youth populations and to work cooperatively with
community youth organizations, %

Although minors require parental consent to obtain medical treatment, the provision of
many heath and family planning services, including provision of contraceptives, to adolescents
is not restricted under the law.™® For example, a minor may receive treatment for a sexually
transmitted disease without parental consent or knowledge.*4°

Reality

Approximately 45% of the Zimbabwean population is under the age of 15.141

In 1993, 14% of all births were to women under the age of 20.1*? In 1994, the median
age foltl 3givi ng birth for the first time was 20, while 37% of 19 year old women had &t least one
child.

In practice, adolescents access to contraceptives may be limited through informal
policies of private family planning providers and government clinics.*** Parental consent for
contraceptive use is often practicaly imposed, and in ZNFPC and government clinics,
contraceptives are not dispensed to youth under the age of 16.24°

B. FAMILY RELATIONS (ARTICLE 16)

1. Marriage and Customary Marriage

Lawsand Palicies

There are two types of marriage — customary and civil — in Zimbabwe. Women’s lega
status depends largely on the rights accorded to women under customary law and the enactment
of remedia legidation.®®  Protection from discrimination, including discrimination on the
ground of gender, is guaranteed in Section 23 of the Declaration of Rights.**” However, Section
23 gpecifically exempts from its coverage laws which give effect to customary law or
constitutional provisions, or which take “due account of physiological differences between
persons of different gender.”*4®

In 1982, Parliament enacted the Legal Age of Majority Act,**® which grants full lega
capacity and majority status to all Zimbabweans over the age of 18.**° Zimbabwean women also
obtain legal majority when they marry.*®! The Lega Age of Mgjority Act provides that the
attainment of legal majority “shall apply for the purpose of any law including customary law.”*>2

Customary marriage is exclusively available to Africans.®®® If registered under the
Customary Marriages Act,’>* a marriage is legaly valid for al purposes. An unregistered
customary union, the most common form of marriage in Zimbabwe, is legally recognizable only
with respect to spousal claims of maintenance and the status, guardianship, custody, and rights of
succession of children from the union.’® A man may enter into more than one registered
customary marriage, provided that he discloses the existence of prior marriages.*®® Families
contract marriages between their children, giving their consent and arranging for marriage
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consideration or bridewealth™’ to be paid to the woman’s family.'®® The bridewealth agreement
for aregistered marriage is legally enforceable.®™®® However, a woman cannot be forced to enter
into any form of marriage against her will.*®°

Civil marriages must be registered in accordance with the provisions of the Marriage
Act.*®! Civil marriages in Zimbabwe are monogamous and require the consent of both the man
and the woman.'®? The civil law governs spousal rights and obligations.’®®  Zimbabweans
wishing to enter into a civil marriage must satisfy the conditions set forth in the Marriage Act, as
well as the common law requirement of “competency”.'®* A woman who at the time of her
marriage is pregnant with another man’s child fails the “competency” requirement.®

In any civil or customary marriage, the spouses have a reciprocal duty of maintenance
and the obligation to maintain their children.®® Responsibility for maintenance depends on the
financial situation of the parties, as well as their ability to work.*®” Should the responsible party
fail to pay adequate maintenance, the aggrieved spouse may apply to a magistrates court for an
order directing payment.'®® Adultery by the applicant may result in the court’s refusal to grant a
maintenance order or the revocation of a previously granted order.°

Reality

The marriages of 19% of married Zimbabwean women are polygamous.*”® Polygamy is
more common among older women and women living in rural areas than among young, urban
women.** There is an inverse relationship between the incidence of polygamy and levels of
education. }"?

Although, the Legal Age of Magority Act has empowered women, their decision making
capacity may be limited by economic dependence on their spouses. The practice of paying
bridewealth to a woman’s parents also undermines her independence. Women do not participate
in the process of negotiating for bridewealth. '’

2. Divor ce and Child Custody

Laws and Palicies

The dissolution of valid, registered civil or customary marriages are governed by the
Matrimonial Causes Act.'™® There is no legal action available for the dissolution of an
unregistered customary marriage.'”® There are two possible grounds for divorce in terms of the
Matrimonial Causes Act: incurable mental illness or unconsciousness of a spouse and the
“irretrievable break-down of the marriage.”*®  Proof of adultery may establish an irretrievable
breakdown. *"”

The Matrimonial Causes Act empowers courts to determine an equitable division of
assets for registered marriages, as well as to provide for the maintenance of spouses and
children.1"® However, property that has been inherited or acquired according to custom may only
be distributed for the provision of maintenance.!”® Depending upon the attribution of blame for
the breakdown of the marria%e, its dissolution may entitle the man and his family to a return of
part of the paid bridewealth. **® However, in dividing assets, courts generally seek to ensure that
the financial position of neither spouse substantially changes with the dissolution of the
marriage. '8!
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Pursuant to the Guardianship of Minors Act, courts will award custody of a child b the
mother upon separation.'® However, the father always remains the natural guardian of his
legitimate children.*® Custody decisions are based on what is deemed to be in the best interests
of the child.*®*

Reality

One in three households in Zimbabwe are headed by women.*®® There are more female-
headed households in rural areas than in urban areas.’®® In 1994, 7.8% of women aged 15-49
were divorced, 3.5% were widowed, and 26.9% had never been married.'®’

There are very few cases of men who have gone to court to claim maintenance from
women. The most common maintenance cases are of women claiming maintenance for their
minor children. The procedure for claiming maintenance is long and cumbersome. It is often
difficult for women to obtain the information required to process a claim, such as proof of the
man’'s salary, the name of his employer or his residential address. This results in many women
preferring to settle claims out of court or in their abandoning the attempt to claim maintenance
completely. 188

3. Early Marriage

Lawsand Palicies

Girls under the age of 16 and boys under the age of 18 may not enter into a civil
marriage without either the consent of their legal guardians or a judge, or the written permission
of the Minister of Justice, Legal and Parliamentary Affairs.'%°

Under customary law, there is no minimum age for marriage.!®®  The Customary
Marriages Act criminalizes forced marriages and the pledging of girls or women in marriage.***
However, the laws governing marriage in Zimbabwe entrench the ingtitution of bridewealth in
al marriages of African girls under the age of 18.1%

Reality

In 1994, 62% of Zimbabwean women aged 25-49 had been married by the age of 20.1%
The median age for women at first marriage is 19.1% There is a direct correlation between
educationa levels and early marriage: the median age at first marriage for women with no
formal education is 17.5 years, while it is 20.8 years for women with secondary education. 1°°

4, Right to access Family Planning, including Abortion and Sterilization,
without Spousal Consent

Laws and Palicies
An individua is not legally required to obtain spousal consent for medical treatment,
including for contraception, abortion or sterilization. 1%
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Under customary law, a woman used to be required to obtain her husband's consent for
all medical trestment, including the use of contraceptives. As a result of the Legal Age of
Majority Act this should no longer be the case.*®’

Reality

Medical practitioners may be reluctant to perform a sterilization operation without
spousal consent because of its nature and seriousness.'® Because infertility may be a ground for
annulment of a marriage,'®® it is possible that a doctor performing a sterilization operation
without spousal consent may incur third party liability for any injury resulting from the loss of
reproductive ability. 2%

C.  SEXUAL VIOLENCE AGAINST WOMEN (ARTICLES5, 6 AND 16)

1. Rape and Sexual Crimes

Laws and Palicies

Rape in Zimbabwe is a common law crime.?®* Evidence of violent threats or fraud, or the
use of drugs or alcohol, vitiates the element of consent.?%> Zimbabwean criminal law does not
recognize marital rape as a crime.’®® Corroboration of a rape charge is not required,?®* but
evidence of the complainant’s prior sexual behavior may be admitted as relevant to the issue of
consent.?%°

Sexual offenses may be prosecuted under the laws prohibiting assault, indecent assault, or
attempted rape.’®® There are no sentencing guidelines for rape convictions. Typicaly a rape
conviction is punishable with a fine or imprisonment. 2%’

The 1901 Criminal Law Amendment Act (the “1901 Act”) criminalizes the unlawful
carna knowledge of or the commission of any immoral or indecent act with a girl under the age
of 16.2° However, a “reasonable’ mistake about age is a sufficient defense and men who solicit
child prostitutes cannot be prosecuted under the 1901 Act.?®® A charge of indecent assault on a
person under the age of 16 may be prosecuted regardless of whether the act was consensual . >1°
Sexual intercourse with a girl under the age of 12 constitutes both rape and statutory rape.?*!

Public service regulations prohibit sexual harassment of government employees in the
workplace.??  No laws in Zimbabwe address sexual harassment in the private sector.?*®

Reality

In 1993, there were 2,315 reported cases of rape and 274 reported cases of attempted rape
in Zimbabwe.?'* Although the majority of reported rape cases involve victims under the age of
14,2%° court records indicate that police and prosecutors in Zimbabwe often treat sexual offenses
against minors, including nonconsensual intercourse and intercourse with girls under the age of
12, as cases of statutory rape.?'® Statutory rape carries a lower penalty than a rape conviction. '
Due to lack of evidence to support a rape conviction, some accused have been convicted of
indecent assault and have spent as little as 3 months in prison. 28
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The Zimbabwean media, which is controlled by the government to a large extent, has
been giving prominence to issues relating to sexual violence against women.?*° Pilot projects on
victim friendly courts, with particular emphasis on the girl child, have been launched in Harare
and Bulawayo.?%°

Greater sentences are now being imposed on convicted rapists than was the case in the
past. Where an average sentence used to be two years imprisonment with one year suspended,
sentences of at least five years for rape and seven years for statutory rape have been imposed
recently.??!

Although no statistics on sexual harassment are available,“““ informal reports from the
Zimbabwe Congress of Trade Unions indicate that harassment is a common complaint of women
workers.?®

There have been reports of actual and threatened rape and sexual violence aimed
specificaly at gay women.?** Examples include the case of a woman who was raped twice on
the instructions of her parents, a woman who was sexually assaulted by a group of men from her
home village when they found out she was gay, and gay women at the annua Zimbabwe
International Book Fair being threatened with sexual violence. Homosexuality has been the
target of much political rhetoric, which has created a climate of intolerance.

222

2. Domestic Violence

Lawsand Policies

No law specifically addresses domestic violence in Zimbabwe.??®

A victim of domestic violence may apply to a court for a “binding-over” order, which is
available to anyone complaining of a threatened assault or breach of the peace and which may
require the batterer to pay a fine or post a bond not exceeding Z$200 (approxi matelg
U.S.$22.50).%%° If the order is violated, the perpetrator forfeits his bond and may be arrested.?
Victims of domestic violence may also bring criminal charges or apply to a court for civil
damageszzs

In a registered customary marriage, domestic violence is a ground for separation or
divorce.??® Customary law provides for social dispute resolution in cases of domestic disputes or
domestic violence. The families of a couple may mediate or provide refuge for the victim, and
may require the perpetrator to post a “peace bond” to ensure his compliance with the families
resolution of the dispute.?*°

Reality

There are no officia statistics available on the incidence of domestic violence. ! The
police often treat cases of domestic violence as domestic disputes, rather than criminal
matters. >3

A survey conducted by an NGO in 1996 found that one in two respondents had been
psychologically abused by men (in most cases by their partners or other men they knew), onein
three had been sexually abused or raped and one in six had been physically abused.>*® Lack of
knowledge about the law, women’'s lower socio-economic status and societa attitudes prevent
women from enforcing their rights.%**
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Traditional social dispute resolution in cases of domestic violence has not been effective
within the modern social organization of Zimbabwean families.?*

WILDAF identified domestic violence as an issue of nationa concern in 1990. Since
then it and its network members have produced lobbying documents and statements about the
issue of domestic violence in order to ensure that the government starts taking it seriously. They
have also taken part in national and regional campaigns on violence, including domestic
violence. WiLDAF and its network members hold an annual “sixteen days of activism,” with a
different theme each year. In 1995, WiLDAF produced a quilt with details of women and girls
who had died as a result of violence. This has been used to raise national awareness.?3®

3. Violence and/or Coercion in Health Services

Lawsand Palicies

There are no laws or policies dealing specifically with coercion in health services. All
persons over the age of 18 and “of sound mind” have a congtitutional right to “security of their
person,”#*” which includes the right to determine their own medical treatment.?*

Reality

Violence or coercion in health services has not been documented and does not seem to be
a problem in Zimbabwe. A few cases of doctors sexually harassing female patients have been
reported, but no information is available on the measures taken against such doctors.>*°

D. EDUCATIONAND ADOLESCENTS (ARTICLE 10)
1.  Accesstoeducation

Laws & Policies
The Ministry of Education provides some donor-funded scholarships that are reserved for
the disadvantaged children of commercial farm workers and are disbursed in favor of girls.2%°
The government has actively pursued educational programming to neutralize gender
biases in curricula*! In addition, the Ministry of Education has instituted a counseling program
within each school that targets female students, providing career and educational guidance and
information on sexua health, including information on AIDS.?*?

Reality

Between 1979 and 1989, the number of primary schools increased by 88%,%* and
attendance by female pupils increased 195%.%** The reintroduction of school fees in 1991 has
had a negative impact on enrollment rates, especially of female students.®*® Although the
government provides additional funds to aid low-income families with health and education fees,
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difficulties in access and in the application procedure have contributed to the low numbers of
families benefiting from these funds.?*® 46% of female students aged 15-24 who leave school do
so because they cannot afford school fees.?4

Although the initial enrollment of girls and boys at the primary level remains equal, the
atrition rate for girls is much higher, and this disparity increases in the higher levels of
education.?*®  Pregnancy is a common factor disrupting the education of female students, as
pregnant students are required to leave school.?*®  The student may be readmitted after she gives
birth, but is usually transferred to a different school. %>°

Nearly three times more women than men have had no formal education. 2>

2. I nformation and Education on Sexuality and Family Planning

Lawsand Palicies

In cooperation with the MHCW, the Ministry of Education and Culture, UNICEF, and
the ZNFPC has introduced a compulsory Family Life Education (*FLE”) program to incorporate
family planning into the formal educational system.?*> The FLE program will replace life skills
curricula with materials that directly address gender and reproductive issues. Educational
programs have been supplemented by youth counseling and parent education programs that
address adolescent sexuality. 23

Reality

Sex education has been introduced into the primary and secondary school curricula.
Many secondary schools also include sex education in their biology classes. Issues covered
include STDs and STls, HIV/AIDS, and access to and use of various contraceptives.”>* AIDS
awareness is now included in the school curricula of everyone over the age of eight.?°

Those who have left school can only access such information from the Youth Advisory
Services of the ZNFPC. The ZNFPC has also produced a variety of posters, as well radio and
television programs on sex education. 2°°

E. EMPLOYMENT RIGHTS(ARTICLE 11)

1. Mater nity L eave

Laws & Palicies

Pursuant to the Labour Act, employers must provide their female employees with
partialy paid maternity leave for a minimum of three months without prejudice to their accrua
of any entitlements or benefits.>>” A woman on maternity leave is entitled to a minimum of 60%
of her salary; if she chooses to forego any accumulated vacation leave, she must receive at least
75% of her sdlary.?®® Maternity leave as provided for in the Labour Act may only be taken once
in a 24-month period and a maximum of three times with each employer.>®® Women taking
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maternity leave are entitled to return to their employment on the same or better terms.?®® In
addition, the Labour Act requires employers to furnish nursing women, at their request, at least
one hour or two half-hour periods during normal working hours to nurse their children.?®* There
is no legislation that provides for leave to attend antenatal care clinics.?°?

The current labor laws only cover private sector employees. There is currently a bill
before parliament, which, if approved, will make the labor laws applicable to employees in the
public sector as well.?%3

Reality

Some employers do not pay women a salary during maternity leave or do not offer
maternity leave at all. The laws are easily flouted unless workers belong to a strong labor union
which can advocate and lobby for their rights. In some cases workers fear victimization by ther
employers should they belong to a union. Due to the high unemployment rate, many employees
in the private sector, and female employees in particular, do not attempt to enforce their rights
for fear of losing their jobs.?%*

2. Protection in Pregnancy

Laws and Palicies

Except for a prohibition against exposure to pesticides, working conditions for pregnant
women are not regulated by law.3*® The MCH department has advocated for the improvement of
employment conditions affecting the health status of women workers.?®®

Reality
It is against the law to discriminate against anyone on the grounds of sex.?%® However,

there are still some private companies that discriminate by not employing women of childbearing

age 267

Women constitute about 70% of the seasonal workers and about 10% of the permanent
workers on the majority of farms throughout the country. Many farmers do not observe the labor
laws. Salaries are very low, working conditions are poor and most of the accommodation is
below standard. Work on farms includes plowing, planting, weeding and spraying pesticides on
plants. Some farmers do not offer protective clothing to their workers handling chemicals. In
some areas, farm workers' compounds are very close to the fields and workers are exposed to
chemicals sprayed by airplanes. Communal farmers are also at risk as some of them areilliterate
and cannot read and follow instructions before using chemicals,2%®
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Maintenance Orders (Facilities for Enforcement) Act, ch. 5:10. Failure to comply with a maintenance order isa
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facilities, making it difficult for women to exercise thisright. See Stewart et al., supra note 145, at 204.
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