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INTRODUCTION

This report is intended to supplement, or “shadow,” the report of the government of
South Africa to the Committee on the Elimination of All Forms of Discrimination against Women
(CEDAW). It has been compiled and written by the Center for Reproductive Law and Policy
(CRLP) and the Women’s Health Project of the Centre for Health Policy, Department of
Community Health of the University of Witwatersand, South Africa (Women’s Health Project).
Given the rapid pace of change in South Africa, many of the realities described in this report are
in the process of being addressed in policy and programs.  This should be borne in mind while
reading this document.  In some places in this report, the racial categories of “African,”
“coloured,” “white,” and “Indian” are used.1  These were categories of differential discrimination
and privilege used during the apartheid period in South Africa which were often determinative of
health status and other social status.  It is for this reason that statistical information for these
categories is sometimes given.

As has been expressed by CEDAW members, NGOs such as CRLP and the
Women’s Health Project can play an essential role in providing credible and reliable
independent information to CEDAW regarding the legal status of women, their real life situation,
and the efforts made by ratifying governments to comply with the Convention on the Elimination
of All Forms of Discrimination against Women (Women’s Convention) provisions. Moreover, if
CEDAW’s recommendations can be firmly based in the reality of women’s lives, NGOs can
use them to pressure their governments to enact or implement legal and policy changes.

Discrimination against women permeates all societies. Clearly, this discrimination
requires urgent action. However, this report is focused particularly on reproductive rights, laws
and policies related to such rights, and the realities affecting women’s reproductive rights in
South Africa. As such, this report seeks to follow up on the December 1996 “Roundtable of
Human Rights Treaty Bodies on the Human Rights Approaches to Women’s Health with a
Focus on Reproductive and Sexual Health Rights” held in Glen Cove, New York, by bringing
to the attention of treaty-monitoring bodies the human rights dimensions of health issues, with a
particular focus on women’s reproductive and sexual health. As articulated at the 1994
International Conference on Population and Development in Cairo, as well as at the 1995
United Nations Fourth World Conference on Women in Beijing, reproductive rights consist of a
number of separate human rights that “are already recognized in national laws, international laws
and international human rights documents and other consensus documents,” including the



Women’s Convention. We believe that reproductive rights are fundamental to women’s health
and equality and the States Parties’ commitment to ensuring them should receive serious
attention.

This shadow report links various fundamental reproductive rights issues to the relevant
provision(s) of the Women’s Convention. Each issue is divided into two distinct sections. The
first, shaded section deals with laws and policies in South Africa relating to the issues and
corresponding provisions of the Women’s Convention under discussion. The information in the
first section is mainly obtained from the South Africa chapter of Women of the World: Laws
and Policies Affecting Their Reproductive Lives — Anglophone Africa, one of a series of
reports in each region of the world being compiled by CRLP in collaboration with national-level
NGOs.  The Women’s Health Project collaborated with CRLP and Lawyers for Human Rights,
South Africa, on the South Africa chapter and updated it in May 1998 because of the rapid
pace of legislative and policy change in South Africa.  The second section focuses on the
implementation and enforcement of those laws and policies — in other words, the reality of
women’s lives. The Women’s Health Project has provided most of the information included in
this section.

This report was coordinated and edited by Katherine Hall Martinez and Maryse
Fontus, staff attorneys for CRLP, with the assistance of Catherine Cheng and Alison-Maria
Bartolone, and by Marion Stevens, Policy Analyst for the Women’s Health Project, with
assistance from Meryl Federl, Information Project Officer, and Barbara Klugman, Director.

June 1998
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Laws and Policies Affecting Women’s Reproductive Lives
Implementation, Enforcement, and the Reality of

Women’s Reproductive Lives

A. RIGHT TO HEALTH CARE, INCLUDING REPRODUCTIVE HEALTH

CARE AND FAMILY PLANNING (ARTICLES 12, 14 (2)(B),(C) AND

10(H))

1. Access to Health Care

Laws & Policies
The government is currently engaged in a “complete transformation” of the health care

delivery system.2  This transformation is oriented towards the provision of primary health care
services — an approach which emphasizes community participation, intersectoral collaboration,
and cost-effective care, and in which preventive, promotive, curative, and rehabilitative services
are integrated.3  The health system is being restructured around three levels of health authorities.
At the national level, a unified Department of Health has been established.  Its responsibilities
include: providing overall leadership in the formulation of health policy and legislation;
developing the capacity of provincial health departments to provide effective health services;
and ensuring equity in the allocation of resources to the provinces.4

Pursuant to the Constitution, provincial health departments are responsible for providing
and regulating health services in their respective provinces, within the framework of national
policies and guidelines formulated by the national Department of Health.5  At the primary care
level, the organization of provincial health systems is centered around health districts.6  Primary
health care and hospital services in each health district are to be administered by District Health
Authorities — unified, integrated health management structures at the local level.7  All residents
of each district are to have access to district health services, provided by a team of staff
specializing in various components of primary health care.8  District Health Authorities will be
able to supplement the services provided to health system users by entering into contractual
arrangements with private sector providers, thus making resources currently available within the
private sector more accessible to the broader population.9  Services provided within the publicly
funded primary health care system include certain family planning services, services for treatment
of sexually transmissible infections (STIs), maternal and child health services such as antenatal
care, deliveries, postnatal and neonatal care, and in some cases HIV/AIDS education and
counseling.

Government commitment to increasing access to primary health care is also evidenced
by the expanding range of free health services provided by government.  Until 1994, health
services were subject to user charges, with few exceptions.10  Services exempt from user
charges in the public sector included sterilization, certain general family planning services, and
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the examination of victims of rape and other assaults. 11  After the elections, the free health care
policy was extended to include all pregnant women and children under six.

Before 1995, the conduct and practice of South African health professionals was
regulated by a plethora of statutory bodies operating in the Republic and in the former
“independent homelands.”12  In 1995, the laws pursuant to which these bodies were constituted
were amended so as to consolidate them into four statutory councils:  the Interim National
Medical and Dental Council of South Africa, the South African Interim Nursing Council, the
Interim Pharmacy Council of South Africa, and the Chiropractors, Homeopaths and Allied
Health Service Professions Interim Council.13  These councils are created for a period of two
years, during which time they are required to make recommendations to the Minister of Health
concerning their reconstitution, and to advise the Minister of Health about amending the
legislation pursuant to which they were established so as to place “greater emphasis on
professional practice, democracy, transparency, equity, accessibility and community
involvement.”14

South African law provides users of the health system with certain safeguards against
abuse by health care providers.  More generally, the statutory councils described above may
investigate complaints concerning any improper or disgraceful conduct by health providers, and
may discipline persons found guilty of such misconduct.15

The government has stated that a fundamental principle of this system is that the needs
and rights of users should be respected, and that individual users and communities should be
empowered to participate in the governance of the health system. The National Primary
Progressive Health Care Network, an NGO, has developed a Health Rights Charter which is
gaining currency as a basis for promoting community accountability.

Reality
In 1994, when the African National Congress came to power, it inherited a public-

sector health system characterized by fragmentation, inequitable geographical distribution of
resources, inefficiency, and an over-emphasis on hospital-based care. 16  In addition, the
private-sector health system consumed, and continues to consume, a disproportionate share of
resources in relation to the percentage of the population it served. 17

The government’s 1996-97 health budget was U.S.$4.2 billion (R17.2 billion) 18

comprising 9.9% of total estimated government expenditure.19  The increasing emphasis on
primary health care is reflected in the increased percentage of the budget devoted to it: from an
estimated 29% of total public health expenditure in 1995-96 to a projected 36.5% in 2000-01.
20  Public health care is generally accessible to low-income individuals.

The private sector continues to be characterized by soaring expenditures. 21  Its clients
are most of South Africa’s middle-class and industrial workers, who have private medical
insurance that enables them to have access to private medical facilities.

Health care in rural areas is generally provided by the government public health system.
Traditionally, health services have been inadequate in these areas.  However, since the change in
government in 1994, the implementation of health services at a primary health care level in rural
areas has been a priority.
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Free services at the primary health care level have improved the accessibility of
services. A significant portion of the capital expenditure in the health budget has been devoted
to a clinic-building program. This initiative must still be matched by expenditures on health care
service personnel, equipment and health systems management.  In particular, additional
expenditures on specialist personnel and materials are needed, since institutions that train health
care workers have traditionally failed to focus on primary health care.  Though this situation is
now being addressed, training in communication skills and in certain areas of reproductive health
continues to fall short.

2. Access to Comprehensive, Quality Reproductive Health Care
Services

Laws & Policies
As of June 1, 1994, free health services were extended to children under six years of

age and to all pregnant women for the period from the diagnosis of pregnancy until 42 days after
termination of pregnancy, or until any complications that have developed from the pregnancy are
cured or stabilized.22 A national Maternal, Child and Women’s Health Directorate has been
established within the Department of Health, and related directorates have been set up in a few
provinces,23 though they are usually integrated with other areas such as welfare or genetics.
Other provinces cover maternal, child, and women’s health under primary health care or
provide these services through regional districts.

Since 1974, family planning services have been provided free of charge in government
facilities.24  Family planning services have now been identified as one of the services District
Health Authorities are to integrate with other primary health care services in community
hospitals, clinics, and community health centers.25  This should substantially increase the
accessibility of these services.  In some provinces, there remain stand-alone family planning
clinics.  For example, in 1995 in Kwazulu-Natal, there were 25 family planning clinics.
However, efforts are currently being made to integrate these clinics with facilities that provide a
broader range of primary health care services.26

In 1984, the former South African government established the Population Development
Programme (PDP), with the goal of achieving a lower population growth rate by promoting “the
small family norm” in the black population. The new South African government’s socioeconomic
development policies are articulated in the Reconstruction and Development Programme and in
the White Paper on Population Policy which was passed by Cabinet and Parliament in May
1998. This takes a holistic developmental approach to population issues, promoting better
macro planning and using demographic trends as indicators of improved quality of life rather
than as goals in themselves.

Reality
The distribution of reproductive health services has been inadequate and inequitable.27

For example, services in predominantly white areas have traditionally been of a higher quality
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than services in predominantly black areas.28  Many women in rural areas and informal
settlements have had access to injectable contraceptives only, and rural clinics often lacked
facilities for inserting intrauterine devices (IUDs).29  Furthermore, barrier methods of
contraception, such as condoms and diaphragms, were not widely promoted despite their
potential to prevent STIs.30

Since the change in government, there has been an overall shift towards greater health
services equity by, for example, increasing funds to rural areas, improving systems of drug
supply to rural clinics, and increasing the range of available contraceptives provided in rural
clinics. In particular, a contraception policy process is underway to develop a national
agreement on the appropriate range of contraceptives to make available as well as on how to
improve education, counseling, and health worker-client communication about contraception.
In addition, pilot programs introducing emergency contraception have been instituted. The
Department of Health has also recently begun piloting the female condom, and has trained
certain primary health care and family planning staff on its application.31  A major component of
the new Department of Health’s interventions against the human immunodeficiency virus (HIV)
and acquired immune deficiency syndrome (AIDS) has been to increase condom distribution.32

Health providers are not subject to incentives or disincentives, nor are targets set for
clinics and providers to reach. There have been allegations of provision of sterilization and of
Depo-Provera being given post-partum without consent. There is no documentation on this and
it is hoped that the new reproductive rights framework, which has moved away from the
“population control” model, will be conducive to further efforts to train health workers in issues
of gender equality and sexual and reproductive rights and will thus aid in preventing such
violations of reproductive rights.

In rural areas, restrictive hours limit the access of low-income individuals to
reproductive health services. It is often inconvenient for women to arrange for transportation to
and from the clinics, which are only open during the day while most women are working. Some
provinces are opening clinics with extended hours of operation. However, women health
workers have raised the need for greater security to protect them from violence when leaving
their posts in the evenings.

3. Access to Information on Health, including Reproductive Health
and Family Planning

Laws & Policies
In its policy statement on the National Health System, the Department of Health

identified as a basic principle of the primary health care delivery system the need to emphasize
“the needs and rights of users of the system,” quality of patient care, and the “‘caring’ aspects of
health care services.”33  The Choice on Termination of Pregnancy Act of 1996 (Choice Act)
recognizes that both men and women “have the right to be informed of and to have access to
safe, effective, affordable and acceptable methods of fertility regulation of their choice.”34  When
a woman requests a termination of pregnancy from a medical practitioner or registered midwife,
the Choice Act requires that the practitioner inform the woman of her rights pursuant to this
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law.35  The Choice Act also places an obligation on the state to “promote the provision of non-
mandatory and non-directive counseling, before and after the termination of pregnancy.”36

Certain laws could be interpreted to restrict access to information on health.  The
Medicines Act prohibits the publication or distribution of any false or misleading advertisement
concerning any medicine, including contraceptives.37  Contraceptive advertisements or
educational publications which contain explicit sexual content may also, pursuant to the
provisions of the Films and Publications Act, 1996 (Films Act), potentially be subject to age
restrictions or other restrictions relating to distribution.38

Reality
The Department of Health has added a Chief Directorate on Health Promotion.  The

government is just gaining expertise in this area.  The directorate has few staff thus far.  A new
university-based initiative to train Department of Health staff in health promotion is being
developed with government support.

Because media work in this arena is expensive and the cumbersome procedures to
obtain government contracts are complex, the health-promotion field is not attractive to media
groups.  As a result, the quality and quantity of media coverage of health generally and of
reproductive and women’s health in particular tends to be inadequate and inappropriate.  For
example, a poster depicting a “handbag for women’s health” failed to explain what reproductive
rights are and why they should be contained in a handbag.  Moreover, the distribution networks
for this information are insufficient.  Some NGOs have produced excellent materials, but
distribution is limited due to funding and capacity.  In addition, due to high levels of illiteracy,
NGO initiatives are now being planned to work with the extensive community-radio network in
the country. Language is also an issue in that most materials are written in English despite the
existence of 11 official languages. Government needs to address how to better utilize and build
on NGO-developed materials.

Prior to the end of the apartheid period in 1994, the realization of women’s right to
information on contraceptive methods and the implementation of mechanisms to ensure this right
were not prioritized.  Between August 1992 and March 1993, the Women’s Health Project
conducted a study39 of 86 women from various class and racial backgrounds in the metropolitan
area of Pretoria to examine women’s experiences with contraceptive services.

Eighty-one percent of the women in the study had used contraceptives without having a
full understanding of available contraceptive methods and their proper usage. 40  Many women
complained that there were no appropriate or reliable channels through which to learn about
their contraceptive choices.  The majority of these women seemed frustrated that they did not
learn about issues concerning sexuality and contraception at school, from their parents, or
through their communities at large.41  Still others reported that they learned about contraceptives
from trained hospital staff but only after having given birth to their first child.42

Reproductive health care providers often failed to provide sufficient information to their
clients.  One low-income woman stated that health care providers “don’t explain. It appears as
if they either don’t want to or they don’t have time to sit down with their patients and discuss
this issue.  They are always in a hurry whatever they do.”43  One Muslim woman shared her
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birth control prescription with a friend after not receiving proper instructions from her provider,
and became pregnant.44  Perhaps most disturbingly, another Muslim woman expressed
confusion as to how long her sterilization would last, asking “I don’t know [if] the doctor
sterilized … me forever and [I] can’t get children any more or if I’m still going to get children or
what.”45  One third of the women were unaware of the permanence of sterilization.46  One
woman stated that when she complained about some of the side effects of taking birth control
pills, her doctor “negated that they were real.” 47 Another woman added, “when we complain
they don’t listen to us.  They are only pleased to give you what they want and not what you
want.”48

Despite the government policy of providing free family planning services, the quality of
service provision has traditionally been better in predominantly white areas than in black areas.
49  Low-income women, who are mostly African, receive contraception from practitioners in
public health facilities, whereas middle-class women are serviced mostly by doctors.  In fact,
only half of the women in the African community inquiring about contraceptive methods are able
to gain access to services at all;50 and, not surprisingly, a number of these women find that they
have little choice and their concerns are paid little attention.  In many of the mobile clinics that
service rural areas, barrier methods such as the condom and the diaphragm have not been
promoted as contraceptives, but only as methods of disease prevention.51

4. Contraception

Laws & Policies
The Medicines and Related Substances Control Act, 1965 (Medicines Act)52 provides

for the registration and control of medicines and medical devices, including contraceptive drugs
and devices.  The Medicines Act categorizes medicines and certain medical devices in a series
of schedules.  The preconditions for the sale or supply of medicines or devices vary according
to the schedule in which the particular medicine or device is located.  Parliament is expected to
revise the Medicines Act in the next year.

Oral contraceptives containing only progestogen and IUDs may only be sold by a
pharmacist, a trainee pharmacist, or assistant under a pharmacist’s supervision.53  In the case of
hormones other than those containing only progestogen and IUDs, a pharmacist may only sell
them with a written prescription or oral instructions of a medical practitioner, regardless of the
age of the purchaser.54  In the case of oral contraceptives containing progestogen alone, the
pharmacist must record the particulars of every sale and there are restrictions on their sale to
persons under age 16, described in Section A.8 below.55  In addition, the Medicines Act
prohibits the sale of any medicine or scheduled substance unless it bears a label stating
particulars prescribed by regulation.56  The Medicines Act further grants the Minister of Health
extensive powers to make regulations on matters such as: packaging; the composition,
therapeutic suitability, effect, purity, or other properties of medicines; and the importation,
transportation, storage, or disposal of medicines and scheduled substances.57
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Reality
In 1995, the overall contraceptive prevalence rate was 53%, with 51.7% of the

population using modern methods and 1.3% using traditional methods.58  African women most
commonly use injectable contraceptives, while the oral pill is the method used most extensively
among the other racial groups.59  Between 10% and 25% of men use condoms.60 Health care
providers in the public health care sector favor injectables over other methods and thus many
women are not offered a choice among contraceptive methods.61  Providers’ historical
preference for Depo-Provera is being addressed in training.  However, some women prefer
injectables because of unequal gender relations; they can use injectables without having to
negotiate with their sexual partners. The availability of a range of methods in public health care
depends on whether or not the facilities experience ordering problems.  The issue is being
addressed through the establishment of district health systems which are intended to improve
efficiency in drug supply, among other things.

See also Section A.3 above regarding problems in provision of information.

5. Abortion

Laws & Policies
On November 12, 1996, South Africa enacted the Choice on Termination of

Pregnancy Act, 1996 (Choice Act).62  This act repealed the provisions related to abortion
contained in the Abortion and Sterilization Act, 1975.63  Section 2(1) of the Choice Act now
defines the circumstances in which pregnancies may lawfully be terminated64 to be:

(a)upon request of a woman65 during the first 12 weeks of the gestation period66

of her pregnancy;
(b) from the 13th week up to and including the 20th week of the gestation period if a

medical practitioner, after consultation with the pregnant woman, is of the opinion that:
(i) the continued pregnancy would pose a risk of injury to the woman's physical or

mental health; or
(ii) there exists a substantial risk that the fetus would suffer from a severe physical or

mental abnormality; or
(iii) the pregnancy resulted from rape or incest; or
(iv) the continued pregnancy would significantly affect the social or economic

circumstances of the woman; or
(c) after the 20th week of the gestation period if a medical practitioner, after

consultation with another medical practitioner or a registered midwife, is of the opinion that the
continued pregnancy:

(i) would endanger the woman’s life;
(ii) would result in severe malformation of the fetus; or
(iii) would pose a risk of injury to the fetus.

The Choice Act sets forth three major requirements for the performance of a legal
abortion.  First, the informed consent of the pregnant woman is required.  Second, the law
states that, depending upon the stage of pregnancy, the abortion must be performed either by a
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medical practitioner or a registered midwife.  Finally, the Choice Act specifies the type of
facilities in which such a procedure must occur.

The Choice Act requires the informed consent of the pregnant woman for the
termination of her pregnancy.67  In almost all circumstances, no consent other than that of the
pregnant woman is required.68

The Choice Act also stipulates that abortions performed at the request of a woman
during the first 12 weeks of the gestation period may be carried out either by a medical
practitioner or by a registered midwife who has completed the prescribed training course.69  All
other pregnancy terminations may be performed only by a medical practitioner.70  Surgical
abortions may only be performed at a facility designated by the Minister of Health for that
purpose.71  Persons in charge of such facilities are required to keep records of all abortion
procedures performed in their facilities, and must forward this information, while maintaining
confidentiality regarding the woman’s identity, to the Director-General of Health.72  The Choice
Act provides that the identity of women who have requested or obtained a termination of
pregnancy must remain confidential at all times.73

Furthermore, it is an offense for any person to prevent the lawful termination of a
pregnancy or to obstruct access to a facility for the termination of a pregnancy.  Any person
found guilty of this offense is liable to a fine or to imprisonment for a period not exceeding 10
years.74

Reality
No research has been completed since the implementation of the Choice Act to

determine the incidence of illegal and unsafe abortion. Available data on maternal mortality are
out of date.

A national study to investigate the incidence of hospital-based maternal mortality has
been developed and is in progress. The pilot indicates that unsafe abortion continues to be a
major cause (35%) of maternal mortality. However, as the study has progressed, AIDS-related
illnesses are proving to be an increasingly significant contributing factor to maternal mortality.75

There is a history of prosecutions for performing or procuring illegal abortions in South
Africa.  Most cases involved prosecutions of doctors or other providers, though in some cases
families reported women to the police.  However, since passage of the Choice Act, a
moratorium on such prosecutions has been in effect.  Health officials and public health services
have always treated the complications from unsafe and illegal abortions as serious obstetric
cases.

There has been significant work and attention directed towards the implementation of
the Choice Act. Because of inadequate training of health workers and poorly resourced clinics
at the primary health care level, it was expected that the implementation would be slow.  One
significant issue is that few doctors are trained, and many are reluctant, to perform abortions.
And though the training of midwives to perform abortions is being planned and the South
African Nursing Council regulations are in the process of being amended, only doctors are
presently performing abortions. Services are provided in designated clinics and hospitals,
primarily in urban settings; few services are available in rural settings and at the primary health
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care level.  Safe abortion is more accessible to high-income women due to the availability of
private health care.

Services continue to be more available for first-trimester abortions as compared with
second-trimester abortions since first-trimester abortions are easier to perform. Dilation and
Curettage — the most commonly used procedure for second-trimester abortions in South
Africa — is seen as controversial by doctors. It is used more frequently than the Aspirotomy
technique.76

Three Christian organizations have sent a summons to the Ministry of Health, challenging
the constitutionality of the Choice Act under the “right to life” clause of the Constitution.  This
case was heard in the Pretoria High Court on May 25 and 26, 1998. Numerous women’s legal
and health NGOs have joined the government in fighting the challenge to the Choice Act. The
court is expected to issue a decision shortly.

6. Sterilization

 Laws & Policies
 While the abortion section of  the Abortion and Sterilization Act of 1975 has been

repealed, the section on sterilization still remains in effect. However, new legislation specifically
dealing with sterilization is being developed and will be tabled in Parliament later in 1998. The
Child Care Act, 1983,77 provides that any person over the age of 18 years is competent to
consent, without the assistance of her or his guardian, to the performance of any operation upon
herself or himself.78  Thus, a mentally competent, consenting adult may freely choose sterilization
as her or his preferred method of contraception.79  Regarding the issue of spousal consent, see
Section B.4 below.
 

 Reality
Informed consent is not always obtained and there are “word of mouth” cases of

coercion. No post-sterilization counseling is offered. No national-level statistics are kept on
sterilization, although provinces do collect this information. The referral system for sterilization
services does not operate well.  There are waiting lists at many facilities and there are not
enough personnel to perform the procedure.80

A 1994 study of 2,290 women aged 15-49 in the Transkei subregion of South Africa, a
former homeland comprising approximately 10% of South Africa’s total population, reveals the
following breakdowns in the percentages of women using sterilization as a means of
contraception:  0.0% between the ages of 15-19; 0.0% between the ages of 20-24; 2.6%
between the ages of 25-29; 7.8% between the ages of 30-34; 6.3% between the ages of 35-
39; 23.1% between the ages of 40-44; and 17.9% between the ages of 45-49.81
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7. HIV/AIDS and Sexually Transmissible Infections (STIs) and
Women

Laws & Policies
Since 1994, the new government has made AIDS a high priority within its program of

socioeconomic development.82  The AIDS Program has been elevated to the level of a
directorate within the Department of Health, and its sphere of operation has been expanded to
include STIs.83  The Department of Health has adopted five key approaches in a “medium term”
strategy to combat the HIV and STI epidemics:
• life skills and responsible sex education programs in schools and youth centers;
• mass communication strategies to popularize methods of prevention;
• increased access to barrier methods of contraception, including male and female condoms;
• more effective and more appropriate management of STIs; and
• establishment of norms, standards, and guidelines for the care of patients suffering from

AIDS.84

Although the South African Law Commission (SALC) has recommended the passage
of an “HIV and AIDS Act,” there is at present no comprehensive statute dealing with issues
relating to HIV/AIDS in South Africa.85  Rather, South African law affecting AIDS currently
derives from a variety of sources, including the common law, statutory law, and ethical
guidelines and practice rules prepared by the South African Medical and Dental Council
(SAMDC),86 which specify the acts or omissions that may give rise to disciplinary action by the
SAMDC.87 The most far-reaching protection that the Constitution provides to people with HIV
or AIDS is contained in Section 9, which guarantees that everyone has the right to equal
protection and benefit of the law, and which prohibits unfair discrimination by the state or any
other person against anyone on various grounds, including disability.88

Neither HIV nor AIDS have been declared to be a “notifiable medical condition”89 such
that health care workers are required to report cases to the local authorities, but this issue is
currently under debate.  Rather, medical practitioners voluntarily supply information regarding all
new cases of AIDS to the Department of Health while maintaining the anonymity of the person
infected with HIV.90  There is significant debate as well as  to whether AIDS will be listed as a
“communicable disease” for the purposes of the Communicable Disease Regulations.

Dismissal from employment solely on the grounds of HIV infection is likely to be
regarded as automatically unfair.  Section 187(1)(f) of the Labor Relations Act provides that a
dismissal is “automatically unfair if . . . the reason for the dismissal is . . . that the employer
unfairly discriminated against an employee, directly or indirectly, on any arbitrary ground,
including, but not limited to . . . disability.”

There is no specific statutory prohibition on pre-employment testing for HIV.  However,
with the support of the SALC, the Department of Labour introduced the Employment Equity
Bill in December 1997, which prohibits pre-employment testing for HIV, subject to exceptions.
To qualify under an exception, the employer must demonstrate that testing is fair and
justifiable.91
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The SALC has recommended the adoption by the Minister of Education of a national
policy on HIV/AIDS applicable to all public schools and requiring compliance with such policy
for the registration of independent schools.  The SALC recommendation provides that neither
compulsory testing nor discriminatory treatment of HIV-positive students is justified; it also
supports students’ right to privacy, though it recognizes that special measures that are fair and
justifiable in light of medical facts may be necessary.92  The SALC proposal has been the
subject of wide commentary.

The South African Medical and Dental Council Guidelines state that “[n]o health worker
may ethically refuse to treat any patient solely on the grounds that the patient is, or may be, HIV
seropositive.”93  The SAMDC Guidelines further state that “[n]o doctor may withhold normal
standards of treatment from any patient solely on the grounds that the patient is HIV
seropositive, unless such variation of treatment is determined to be in the patient’s interest.”94

However, the duty to treat as set forth in the SAMDC Guidelines is merely an ethical duty,
rather than a legal one.95  Yet, in light of the constitutional prohibition of unfair discrimination96

and its guarantee of a right of access to health care services,97 it is likely that any refusal by a
medical practitioner — whether in private or public sector practice — to provide care to HIV-
positive persons could be challenged as a violation of the Constitution.

Testing the HIV-serostatus of a patient should only be performed with the informed
consent of that patient.98  This principle derives from the South African common law,99 and has
been confirmed by SAMDC Guidelines, which describe the types of information that must be
given to patients.100

South African law does not specifically prescribe measures to be taken for the
prevention and control of STIs.  STIs have neither been declared “communicable diseases” for
the purposes of the Communicable Disease Regulations101 nor have they been declared
“notifiable medical conditions” pursuant to the powers conferred on the Minister of Health by
the Health Act, 1977.102  The control of STIs does, however, fall within the broad powers
conferred on local authorities by the Health Act to render services for the prevention of
communicable diseases.103

Reality
Based on the results of the seventh national annual survey of women attending antenatal

clinics, it is estimated that more than 2.4 million South Africans were HIV-positive by the end of
1996. Overall, 14.7% of women attending antenatal clinics are HIV-positive; the highest rate of
infection is among the 20-24 age group. At present, the primary mode of HIV transmission in
South Africa is heterosexual intercourse — a radical change from the earlier phase of the
epidemic from 1982 to 1986 when HIV infection and AIDS were mainly restricted to gay
men.104

In South Africa, STIs constitute a grave problem due to the incidence of acute
infections, which can be estimated from the 11 million STI cases treated annually. There is no
national surveillance system for STIs in South Africa and therefore the only epidemiological data
comes from published studies and health facility reports. Most information is on women and
studies show that over half of all antenatal clinic attendees have at least one STI. More
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specifically, a recent review estimated that up to 15% of contraception and antenatal clinic
attendees were seropositive for syphilis, 16% harbour chlamydial infections, 8% have gonorrhea
and as many as 20-50% have other vaginal infections.105 There is national consensus on the
need for a syndromic approach to STIs and this was being implemented by 81% of service
providers.106

There is evidence of discrimination against domestic workers and creche workers with
HIV. In some cases, domestic workers have been tested without their knowledge and then
dismissed if they were found to be HIV positive. So far, these cases have been settled out of
court.107

The groundwork for the response to the epidemic has been laid through the
development and adoption of the National AIDS Plan with strong political support from the
Minister of Health. The AIDS plan is being implemented as one of the priority programs in the
re-structuring of health services. In July 1997 a national review was carried out by provincial
program workers to identify the strengths and weaknesses and to recommend practical
strategies for rapid strengthening of implementation of the National AIDS Plan.

The review highlighted the needs and concerns of  AIDS workers in a number of areas
including:
• prioritization of AIDS programs in the face of general restructuring and competing priorities;
• overcoming discrimination against  people with AIDS;
• insufficient familiarity with aspects of the AIDS policies;
• the need for strong leadership of the program, in the current period of  re-structuring;
• the urgent need for NGO funding;
• the need to reorganize and strengthen provincial capacity;
• the need to strengthen ATTICS (AIDS Training and Information Centres) in light of their
capacity and potential to play key support roles in various sectors;
• prioritization of district-level planning and implementation;
• the need to develop a coherent understanding of media and educational strategies including
methodology, materials development, and evaluation;
• the need for a major advocacy and education effort to address discrimination against people
with AIDS;
• the need for the development of national care policies and guidelines, specifically, the
prioritization by management of the implementation of better care and training for health care
workers; and
• the urgent need to institute improved welfare services.

Given the advanced stage of the epidemic, the slow rate of implementation of these
responses is of great concern. The recommendations of the national STD/AIDS Review need to
be rapidly implemented. 108

The issue of community care, which assumes that women have voluntary time available
to shoulder the burden of caring for those who become ill, also needs to be addressed at the
policy level.
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8. Adolescent Reproductive Health

Laws & Policies
As described above, oral contraceptives containing only progestogen may be sold only

by a pharmacist, a trainee pharmacist, or pharmacist assistant under the personal supervision of
a pharmacist.  These medicines may only be sold to a person under the age of 16 years if the
sale is made pursuant to a prescription issued by a medical practitioner or pursuant to a written
order disclosing the purpose for which the substance will be used and signed by someone whom
the seller knows to be over the age of 16 years.109 The public health services can provide
contraceptives to teenagers from age 14 without parental consent.

Where a pregnant woman is under 18 years of age, the Choice Act requires a medical
practitioner or registered midwife to advise the woman to consult with her parents, guardian,
family members, or friends prior to the performance of an abortion.  However, a woman may
not be refused access to a termination of pregnancy because she chose not to consult with other
individuals.110

Reality
In 1995, the teenage pregnancy rate was estimated to be 330 per 1,000 women under

the age of 19 years.111  Young people do face difficulties in terms of access to reproductive
health care. There are a few youth centers operated by NGOs which offer these services, but
there is debate about whether youth centers are the most appropriate facilities to provide
reproductive health care. Activists in this area are in favor of youth services being linked to
schools, youth clubs, or telecentres. This issue needs to be addressed more effectively as
proposed in the area of intersectoral action in the White Paper on Population and Development.

The Department of Health is aware that teenagers find health services unfriendly. It  is
working to improve health worker-client relations including health workers’ understanding of the
sexual and reproductive rights of teenagers and their right to non-judgmental information and
services.

B. FAMILY RELATIONS (ARTICLE 16)

1. Marriage and Common Law Marriage

Laws & Policies
To enjoy full legal recognition, marriages must be solemnized by a duly authorized

marriage officer112 in accordance with the provisions of the Marriage Act, 1961.  Unless the
parties to the marriage specified otherwise in an “antenuptial contract,” parties to civil marriages
contracted before November 1, 1984, were married “in community of property,”113 and wives
were subject to the “marital power” of their husbands such that a wife was unable to
contractually bind the joint household without her husband’s consent.  A husband, however,
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could even alienate the marital home without his wife’s consent.114  The Matrimonial Property
Act, 1984,115 abolished “marital power” in respect to all marriages entered into after November
1, 1984,116 and, in the absence of an antenuptial contract specifying otherwise, made all
marriages subject to community property principles with “accrual,” whereby husband and wife
are joint administrators of their estate for the duration of the marriage and share equally in the
profits accrued during the marriage on its dissolution.117

“Marital power” was finally abolished in all civil marriages by the General Law Fourth
Amendment Act, 1993.118  The effect of the abolition of “marital power” in civil marriages is to
eliminate the restrictions on a wife’s capacity to contract and to litigate.119  Hence, these reforms
have given wives legal equality with their husbands.120

Marriages of men and women pursuant to African customary law do not constitute
legally valid marriages because they are potentially polygamous and are not solemnized by
designated marriage officers according to the formalities set forth in the Marriage Act.121  In
several statutes, however, customary marriages are accorded the same legal consequences as
legally valid marriages for certain specific purposes,122 including for the purposes of
maintenance.123  The basic requirements for a customary marriage include:124  payment of
bridewealth by the prospective husband or his family to the family of the woman he intends to
marry; consent of the bride and bridegroom; and consent of the bride’s guardian, although such
consent may not be “unreasonably” withheld.125  The Black Administration Act, 1927,126

provides that black women who are partners in customary unions and living with their husbands
are legally considered to be “minors” under the guardianship of their husbands.127

The Marriage Act makes provision for Islamic and Hindu religious leaders to be
designated marriage officers for the purpose of solemnizing marriages according to
“Mohammedan rites or the rites of any Indian religion.”128  Hindu marriages are legally
recognized as valid marriages only if solemnized by a duly designated marriage officer in
accordance with the provisions of the Marriage Act.129  Marriages performed according to
Muslim law are not valid, however, because they are “potentially polygamous,”130 although they
are afforded some limited statutory recognition similar to those afforded to customary
marriages.131

Reality
The 1996 Constitution mandates equality before the law for all citizens and prohibits

discrimination on the basis of gender and culture.132  Moreover, the constitutionally-created
Commission on Gender Equality is charged with promoting gender equality and advising
Parliament with regard to proposed legislation affecting women’s status.133  Thus, there are
numerous legal changes that are expected to occur in relation to marriage and women’s status.
A bill dealing with marriage is to be introduced in June 1998. This bill is expected to give all
married South African women majority status and allow them to own property and enter into
contracts.134
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2. Divorce and Child Custody

 Laws & Policies
 The Divorce Act, 1979,135 provides that a court may grant a divorce on one of two

grounds — the “irretrievable break-down of marriage” and the mental illness or continuous
unconsciousness of a party to the marriage.136 When granting a divorce, a court may make an
order regarding the custody of any children of the marriage.137  In making such an order, courts
must be guided primarily by the best interests of the child, taking account of all relevant
circumstances.138  Ultimately the court must decide which of the parents will better fulfill the
child’s multiple needs.139  In general, custody of young children and of daughters of any age is
awarded to the mother,140 while custody of older boys is awarded to the father.141  Where the
court grants custody to one parent, the other parent retains a right of reasonable access to the
children.142  The Divorce Act further provides that a court may make an order regarding the
guardianship143 of the child, including an order granting sole guardianship to either of the
parents.144  The Guardianship Act, 1993,145 grants guardianship of minor children born of a
marriage to the mother, in the absence of a court order to the contrary.146  Furthermore, a court
granting a decree of divorce may make any order which it considers appropriate with regard to
the maintenance of a dependent child of the marriage.147  Courts may order one spouse to pay
maintenance to the other in accordance with a written agreement between them.148

Maintenance orders are enforced by maintenance courts, pursuant to the provisions of the
Maintenance Act, 1963.149

 In customary law marriages, the failure of either spouse to perform her or his duties in
marriage may be sufficient reason for divorce.150  Wives generally have sufficient reason for
divorce if their husbands fail to support them or if their husbands exceed the “right of moderate
chastisement.”151  Grounds for dissolution of customary marriages in KwaZulu-Natal are
enumerated by the Natal and KwaZulu Codes.

 In the absence of agreement to the contrary between the spouses’ families, customary
law entitles the husband and his family to full parental rights in respect of children born of a
marriage if bridewealth has been paid.152  However, despite this rule of customary law, courts
apply common law principles to custody insofar as they award custody to the parent who is
better able to serve the best interests of the child.153  In customary law, the closest analogy to
maintenance is isondlo, which is a one time payment that may be claimed by any person who
has raised a child, if the parent claims custody of that child.154  In fact, statutory law is now
typically applied to maintenance claims.155  The Natal and KwaZulu Codes provide that, upon
the dissolution of a customary marriage, courts may make any order regarding maintenance of
minor children which it considers “just and expedient.”156
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 Reality
Thirty percent of African households are headed by women. The figures for Coloured,

Indian, and White households is 22%, 13%, and 15% respectively. Metropolitan areas,
compared to rural and urban areas, have the highest prevalence of women-headed households
amongst Africans. 157 A new maintenance bill is due to be tabled in Parliament in the middle of
1998 which will  “propose a wide range of measures to ensure payment of child support and the
tracking down and bringing into line of defaulters.”158 For example, if the bill is passed,
employers would be required to deduct monthly payments from defaulters’ salaries.

3. Early Marriage and Motherhood

Laws & Policies
The Marriage Act requires minors — persons under the age of 21159 — who have not

previously contracted a valid marriage to obtain the consent of their parents or guardians as a
prerequisite for marriage.160  However, boys under the age of 18 years and girls under the age
of 15 years may not enter a valid marriage except with the permission of the Minister of Home
Affairs or other authorized officers.161  Customary law regimes do not specify a minimum age
for first marriage, but rather require only that the spouses have reached puberty, the age of
which varies from person to person.162

Reality
Of the four racial categories, Africans marry youngest at an average of 18.9 years, while

whites marry the latest at an average age of 20.9 years.163  Just under half of African girls have
had their first baby by the age of 20. 164  Fifteen percent of African teenage women were
mothers in 1993, an increase of just under 5% from 1990. The percentages for other racial
groups showed a decline over this period. In addition, research indicates that the majority of
African and Coloured teenagers have children outside a “recognized formal marital union.”165

 

4. Right to Access Family Planning, including Abortion and
Sterilization, without Spousal Consent

Laws & Policies
The Child Care Act, 1983,166 provides that any person over the age of 18 years is

competent to consent, without the assistance of her or his guardian, to the performance of any
operation upon herself or himself.167  Thus, a mentally competent, consenting adult may freely
choose sterilization as her or his preferred method of contraception.168  Legal scholars in South
Africa have differed on the issue of whether or not the sterilization of a married person requires
the consent of that person’s spouse.169  The argument for spousal consent is based on an
alleged legally protected interest of a person in the reproductive capacity of her or his spouse.170

Nevertheless, it may be argued that the provision in the Constitution which guarantees that
everyone has the right to make decisions concerning reproduction and control over her or his
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body171 removes any right which persons may previously have had to refuse consent to the
sterilization of their spouses.

Reality
See discussion in Section A.6 (Sterilization) above.

C. SEXUAL VIOLENCE AGAINST WOMEN (ARTICLES 5, 6, AND
16)

1. Rape and Sexual Crimes

 Laws & Policies
 Rape is defined as “intentional, unlawful sexual intercourse with a woman without her

consent.”172  The offense of rape requires penetration of the penis into the vagina.  Non-
consensual oral sex, anal sex, or insertion of foreign objects into the vagina constitute the offense
of “indecent assault” rather than rape.173  In 1993, the Prevention of Family Violence Act174 was
enacted, which provides that a husband may be convicted of the rape of his wife.175  Sexual
intercourse with a girl under 16 years of age, regardless of her consent, constitutes statutory
rape.176 Section 14(1) of the Sexual Offenses Act, 1957,177 makes it an offense for any man to
have or attempt to have sexual intercourse with a girl under 16 years of age, or to commit or
attempt to commit an “immoral or indecent act” with a boy or girl under the age of 19 years, or
to solicit such an act.178

 Prosecution in rape cases is complicated by certain rules of evidence that favor the
defendant. The rule of evidence barring introduction of a victim’s earlier sexual history during a
rape trial is waived if the complainant previously had a relationship with the defendant.179  While
the judicial process is often a harrowing experience for rape survivors,180 the creation of a
Sexual Offences Court in Wynberg, Western Cape, represents a promising initiative to address
this problem, albeit on a limited scale.  The Wynberg Sexual Offenses Court, established in
1992, employs women assessors and specially trained prosecutors with lighter case loads to
better prepare for cases.  Separate waiting rooms are provided for the plaintiffs and defendants.
Furthermore, police officers from each of the Criminal Investigation Units in the surrounding
areas have been trained as police rape specialists.181

 

 Reality
 Government officials have been discussing violence against women more, especially due

to the high crime rates. However, very little has actually changed for women in the last couple of
years. In 1994, police statistics indicated that 32,107 cases of rape were reported.182 Activists
in this area point out that complaints are not taken seriously by the police and the judiciary, due
in part to their lack of gender sensitivity. Women are not comfortable with the facilities and
procedures that they have to endure to bring complaints. As a result there are ineffective
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prosecutions of offenders. Less than 8% of reported rapes result in a criminal sentence. It is
estimated that for every rape reported, 35 go unreported.183  The maximum sentence for rape in
the Gauteng regional court was 10 years.

 The evidentiary “cautionary rule,” which assumed that additional care had to be taken in
accepting the uncorroborated testimony of a rape victim, has been abolished.184 While this
development has been seen as a significant victory, the rule of “hue and cry” is still
acknowledged.  This rule suggests that if a women delays in reporting her rape, it is more likely
that it did not happen, and that she is lying. Rape Trauma Syndrome has been recognized legally
in a judgment handed down by Justice Satchwell in 1998.185

 

2. Domestic Violence

Laws & Policies
South African criminal law does not recognize domestic violence as a specific crime,

although women may charge abusive husbands or partners with the common law offense of
assault186 and marital rape was recently recognized as a prosecutable offense.  The principal
civil law remedy available to victims of domestic violence is an interdict issued pursuant to the
Prevention of Family Violence Act.187  The remedy is available between “a man and a woman
who are or were married to each other according to any law or custom and also a man and a
woman who ordinarily live or lived together as husband and wife, although not married to each
other.”188  In the interdict, a judge or magistrate may enjoin the alleged abuser from committing
any act including, but not limited to:  assaulting or threatening the complainant or a child living
with one or both of the parties; entering the matrimonial home or other place where the
complainant resides; or preventing the complainant or a child who ordinarily lives in the
matrimonial home from entering that home.189  The interdict is accompanied by a warrant for the
arrest of the alleged abuser, which is suspended subject to compliance with the interdict.190  A
partner arrested for non-compliance with such an interdict must be brought before a judge or
magistrate within 24 hours of the arrest.191  The penalty for failure to comply with an interdict
issued pursuant to this act is a fine or imprisonment for a period not exceeding 12 months, or
both the fine and imprisonment.192

Reality
The Department of Justice recently organized a conference involving the SADC region,

and discussed the issue of domestic violence. They also held a consultative workshop with
NGOs working in this area and established a partnership with them.

The Prevention of Family Violence Act will be replaced by the Domestic Violence Act
which Parliament is expected to pass in 1998.  The pending legislation would enact several
changes.  First, the categories of relationships which fall under the Act have been broadened to
include people who live together, gay people, young girls, and people living in institutions. The
definition of domestic violence has been broadened to include financial abuse, emotional abuse,
harassment, and stalking. Finally, the general legal procedure of an interdict will be changed to a
more specific protection order. The costs of protection are to be borne by the state. However,
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since the legislation has not been finalized, this provision could be edited out of the bill, seriously
impacting the efficacy of the new law.

3. Violence and/or Coercion in Health Services

Laws & Policies
Medical practitioners are not permitted to treat patients without their consent.  Violation

of this rule could be regarded as a serious assault on the patient.193  The patient’s consent may
only be dispensed with in very limited circumstances, including where statutory authority exists
for such intervention in the interests of public health, and where a patient requires emergency
treatment but is temporarily unable to provide consent due to shock, unconsciousness, or
intoxication.194  More generally, the statutory councils described in Section A.1 above may
investigate complaints of any improper or disgraceful conduct of health professionals, and may
exercise disciplinary powers in respect of persons found guilty of such misconduct.195

The only exceptions to the requirement of the pregnant woman’s consent to an abortion
apply in the case of a woman who is either so severely mentally disabled that she is “completely
incapable of understanding and appreciating the nature or consequences of a termination of her
pregnancy,” or who is in a state of continuous unconsciousness with no reasonable prospect that
she will regain consciousness in time to request and to consent to the termination of her
pregnancy.196  If those conditions are met, the woman’s guardian, spouse, or “curator” may
request and consent to the termination of her pregnancy during the first 12 weeks of the
gestation period, or from the 13th up to and including the 20th week on the grounds permitted
by law.  However, the additional consent of two medical practitioners, or a medical practitioner
and a registered midwife, is also required.  In certain circumstances involving danger to the
woman’s health or that of the fetus, the above medical providers may authorize the
procedure.197

The Abortion and Sterilization Act of 1975 currently governs the sterilization of any
person who for any reason is incapable of consenting to the operation. 198  Revised legislation
governing sterilization is expected soon.

Reality
See Section A.3 above on Contraception and Section A.6 on Sterilization.

D. EDUCATION AND ADOLESCENTS (ARTICLE 10)

1. Access to Education

Laws & Policies
The educational system in South Africa is characterized by significant disparities in

educational levels on the basis of both race and gender.  The new South African government
has demonstrated a commitment to eradicating these disparities in access to education.  The
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National Education Policy Act, 1996,199 provides that national education policy must advance
the right of every person to basic education and equal access to educational institutions,200 and
must be directed toward “achieving equitable education opportunities and the redress of past
inequality in education provision, including the promotion of gender equality and the
advancement of the status of women.”201  The government has recently begun providing free
and compulsory education for all children from a “reception year” up to grade nine.202

The Ministry of Education established a gender-equity task team in October 1996. It
submitted a report to the Minister in January 1998.

Reality
In 1993, 99% of white South Africans were literate, as compared to 84% of Indians,

66% of coloureds, and 54% of Africans.203  Women account for 53.4% of persons aged 16 to
24 who are not attending school and have not yet reached Standard 10 (the highest level of
schooling).204  Black women were disadvantaged by apartheid policies of the former South
African government, which sought to exclude black children from educational opportunities that
would allow them to engage in higher education and higher-skilled careers, and by
socioeconomic pressures which resulted in many girls having to leave school prematurely.205

Girls who reach secondary school drop out at a far lower rate than boys. For every 100
African girls who started Sub A in 1983, 51 reached Standard 10 in 1994. The comparative
figure for African boys was 35. Various reasons have been given for this phenomenon.
Educated girls can command a higher lobola price. In addition, the only two professions in
which women can earn money while studying are teaching and nursing and they require a matric
certificate. In contrast, boys who leave school early are likely to find it much easier to find jobs
that do not require a matric. 206  Nevertheless, in a recent article entitled “Bound in Poverty,
Joyce Tells Her Story” a woman testified that girls were instructed to sell firewood which in turn
would fund their brother’s education. 207

While school fees and uniforms are a barrier for some children, they are not the most
significant factors which impinge on access to education.  More importantly, there are not
enough classrooms and teachers are stretched too thinly. As a result, children do not have an
enabling environment in which to be taught and they choose to leave school. There is also a
significant shortage of textbooks, and cash-strapped provincial governments are having to
decrease spending on textbooks; this is occurring simultaneously with the change in curriculum
to outcomes-based education. Lack of transportation in rural areas and peripheral areas is one
of the greatest obstacles affecting school attendance. In addition, pupils already suffering from
malnutrition frequently walk long distances, which affects their concentration in school.
Transport subsidies have been cut by various provincial departments of education.

Perhaps the most important issue in terms of access to education is the reality that if girls
become pregnant while at school, they leave. There is no legal provision requiring them to leave.
However, in practice pregnant girls are ostracized and usually choose to leave, and in some
cases the community will not let them return to school. Little or no attention is paid to the father
who is commonly a teacher or fellow school pupil and is not subjected to ostracism.208
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2. Information and Education on Sexuality and Family Planning

Laws & Policies
Issues of adolescent health, including reproductive health, fall within the responsibilities

of the Maternal, Child and Women’s Health Directorate of the Department of Health.209  The
Child Care Act, 1983 (Act No. 74 of 1983), provides that persons 14 years or younger require
the assistance of their parent or guardian to obtain medical treatment.210  In effect, this means
that children under the age of 15 years cannot legally have access to contraceptive measures
without the consent of their parent or guardian.211

The Department of Health has set the goal of providing all health workers with training
in the field of adolescent health by the year 1998.212

Education of adolescents on issues of STIs and HIV/AIDS is one of the key strategies
of the Department of Health's HIV/AIDS and STD Programme.213  Education on these issues
will form part of a broader program that will encompass matters such as nutrition, substance
abuse, and environmental awareness.214

Reality
The legal impediments described above, combined with social norms, have meant that

adolescents have typically not been provided with access to the full range of reproductive health
services, including education and counseling about sexuality and adolescent health.  Few centers
exist that specialize in adolescent health, and these have largely been confined to the main cities.
215  Resource shortages for such services in rural areas must be addressed.  Health services are
working to improve accessibility of health services to adolescents.

Sexuality education programs in schools are new and are still to be implemented. In
1994-95, the Planned Parenthood Association of South Africa (PPASA) trained over 1,500
primary and secondary school teachers on sexuality and life skills, with an emphasis on
influencing adolescent attitudes toward gender.216  In 1997, the government awarded PPASA a
contract to train 10,000 high school teachers (two per secondary school) in five provinces in life
skills and sexuality education.217  Trained teachers must still implement the training into school
curricula.  Follow-up evaluation on the effectiveness of the training will be needed.218  The
training was found to be more acceptable in rural areas than in urban areas. This was due
primarily to the enthusiasm of teachers in rural areas about receiving materials and training.219

Sexuality education is still resisted by some teachers and government officials who, despite
evidence to the contrary, maintain that high school students are not sexually active.220  Despite
underlying government support, in school systems resistant to the program teachers may find it
particularly difficult to implement the program in class.221

The Department of Health is aware that many young women experience health services
as hostile to their needs and it is working to build health worker openness and communication
skills. In some provinces the Department of Health is exploring options for specific youth-
orientated services.

E. EMPLOYMENT RIGHTS (ARTICLE 11)
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1. Maternity Leave

Laws & Policies
The Basic Conditions of Employment Act (BCEA)222 entered into effect on March 21,

1998, though the sections dealing with maternity leave and other conditions of employment are
only due to be implemented in the latter half of 1998. 223

The new BCEA has increased compulsory unpaid maternity leave from 3 to 4 months.
The Unemployment Insurance Act, 1966 (UIF Act),224 entitles women who adopt a child under
two years of age to maternity leave.225  However, a woman is eligible to receive paid leave only
if she has contributed to the Unemployment Insurance Fund (UIF). At present, domestic
workers do not contribute to the UIF, but it is anticipated that when the provisions on maternity
leave of the BCEA commence in September and October 1998, the UIF Act will have been
amended so that domestic workers will contribute to the Unemployment Insurance Fund. 226

If a woman earns under a certain amount a year and has contributed to the UIF for a
specified period of time, she qualifies to be paid 45% of her salary by the UIF. However, the
length of time for which she will receive this amount will depend on how long she has been
contributing to the UIF.  The maximum period a woman can receive payments from the UIF is
six months. Her employer is under no obligation to supplement the 45%.

A woman is not allowed to claim unemployment benefits and maternity leave during the
same three-year period. This disadvantages a woman who takes maternity leave and
subsequently becomes unemployed.227

Reality
As described above, existing legislation falls short in providing adequate paid leave for

all women workers.  The Department of Labour is presently reviewing sections 34 and 37 of
the UIF Act that deal with maternity pay.  Footnote 7 of the Basic Conditions of Employment
Act provides that “[l]egislative amendments will also be proposed to Cabinet to improve these
benefits and to provide that the payment to an employee of maternity benefits doesn’t adversely
affect her right to unemployment benefits.”

Certain sector-specific policies currently in effect discriminate against women of
childbearing age.  For example, the Department of Education has a regulation that stipulates that
a woman employee can only take two paid maternity leaves during her period of employment
with the Department.

2. Protection in Pregnancy

Laws & Policies
The Labour Relations Act provides that every employee has the right not to be unfairly

dismissed.228  Dismissals are “automatically unfair” in certain circumstances, such as where the
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reason for the dismissal is the employee’s pregnancy, intended pregnancy, or any related
reason, or where the dismissal occurred because the employer “unfairly discriminated against an
employee, directly or indirectly, on any arbitrary ground,” including, inter alia, gender, sexual
orientation, marital status, or “family responsibility.”229

The BCEA stipulates that special protection should be given to pregnant employees
engaged in night work, and that pregnant women and nursing mothers who normally engage in
work that might place their health at risk should be offered suitable alternative work without loss
of salary.230

The Occupational Health and Safety Act (OHSA) requires employers to provide and
maintain a healthy and safe work environment.  In addition, workers have a right to information
about the hazards or potential hazards of their work, though the right to information on
reproductive health hazards is not specifically mentioned.  OHSA does contain specific clauses
protecting women from reproductive hazards, though the effect of these provisions is to cause
employment discrimination against women because all women are restricted from working in
certain jobs.231  Equality of protection for both men and women with respect to reproductive
health hazards has yet to be achieved.

Reality

Women workers are often subject to environmental hazards, but there is little awareness
of reproductive hazards from pesticides, fertilizers, and chemicals used in various industries. The
employers of most companies seldom provide information voluntarily and most workers are
unaware of their right to information under the law.232

The provisions of the OHSA and BCEA protecting women’s but not men’s
reproductive capacity have resulted in women’s exclusion from many jobs, notwithstanding anti-
discrimination legislation.  The employer’s obligation to provide a healthy and safe workplace is
achieved by excluding women altogether, rather than by requiring employers to hire women and
to protect them if pregnancy occurs.  Implementation of existing law reinforces gender
stereotypes and fails to provide equality of protection for women and men by failing to require
employers to safeguard the reproductive capacity of both sexes, to ensure the provision of
accurate information on hazards to all workers, and to permit women to make informed choices
about jobs and childbearing.

There are very few government inspectors to monitor compliance with occupational
safety laws requiring the protection of pregnant workers.

                                                
ENDNOTES

1 “African” refers to descendents of black African peoples who migrated in a southerly direction from
Central Africa.  “Coloured” refers to people of mixed parentage, mainly descendants of the indigenous
Khoikhoi people, the Malayan slaves (introduced by the Dutch East India Company), and the white settlers.
“White” refers to descendants of European settlers, mainly Dutch, British, German, French, Portuguese,
Greek, Italian, and Jewish.  “Indian” refers to descendants of Asian immigrants, mainly from India.  See
DEP’T OF HEALTH, HEALTH TRENDS IN SOUTH AFRICA, 1995-6 (March 1997).
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