






44 Failure to Deliver

Structural Barriers to  
Quality Maternal Health Care

[I]n the labour ward we were three women and there was only one nurse who 
was attending to us. She was not nice. She treated us badly. It was my firstborn. 
She came and abused me and slapped me as I was screaming. The other women 
were also being abused. . . . The first woman gave birth—she was helped—and 
within three minutes my baby came and the nurse used the same scissors she had 
used on the other woman. I can’t forget. . . . There was no water there. There is 
always a complaint about water. She took my baby and wrapped my baby in my 
lesso. She asked me if I had cotton [and told me where to put it]. . . . I was just 
alone from 3:00 when I gave birth, to 7:00, [when] the woman next to me noticed 
I was bleeding. I couldn’t sit. I was squatting on the bed. There was blood all 
over. . . . I was not checked. The woman got water for me and I bathed. I didn’t 
have anything to wear or sleep on. Another woman gave me her lesso to sleep. 

—Jackline, who suspects that she contracted HIV as a result  
of the conditions of her 2002 delivery at Madiany Hospital in Bondo District267

Health care providers in Kenya encounter a number of serious 
challenges to providing quality care. These obstacles include 
understaffing, lack of institutional support, and inadequate supplies and 
equipment. In a May 2007 Standard article, health care workers attribute 
high rates of infant mortality at Coast General Hospital to shortages of 
medical staff and equipment, along with low morale and negligence.268 

Health care providers observed that poor work conditions demoralize staff and interfere with 
quality care. A clinic administrator commented that in those conditions, “Nurses want to 
give proper care but they can’t.”269 

Understaffing/Lack of Institutional Support

Offering women access to a skilled medical provider during delivery is a key element 
of the National Reproductive Health Strategy. However, according to the 2004 Kenya 
Service Provision Assessment Survey (2004 KSPAS), there is a skewed distribution of 
doctors, clinical officers, and nurses in urban areas, as well as a severe overall shortage of 
providers across the country.270 Understaffing is a persistent problem throughout Kenya—a 
problem that invariably leads to lower-quality services for women and their babies. 

Evelyn Mutio, a former matron at Pumwani Maternity Hospital (PMH), recalled working at 
PMH in the early 1990s, when there were only 10 staff doctors although there should have 
been 30, and the hospital was handling between 80 and 100 deliveries per day, including 
about 10 caesarean sections.271 On some days, only three nurses would be on duty at a time.272 
“Pumwani is not made for the number of patients that are seen there,” Mutio noted, adding 
that the staff was overworked and tired, leading to a lack of individual attention. “Mothers go 
out and say they delivered alone because babies are just falling out by themselves.” 

The problem is not limited to urban hospitals. Mutio recalled visiting a smaller health 
centre at which she encountered a woman who had been on duty, alone, for three days in a 
row. Three women had just given birth at the facility, and some were on drips. Apparently, 
all the medical staff with experience had “left for greener pastures.”273 Elizabeth Oywer, 
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Registrar of the Nursing Council of Kenya, described a recent visit to a district hospital 
where the sole nurse on duty had to attend to a woman in labour, another who had just 
delivered, and two women in the operating theater.274 The nurse was supposed to wheel all 
four of the women because there was no lift. Oywer said she was concerned about one of 

the newborns being left unattended because people steal babies, so she 
had to ask a patient to watch the baby while she helped the nurse move 
another patient. 

An experienced midwife recalled that on one night, she delivered 11 
babies in 12 hours.275 “I was sleepy and tired,” she said. “By the ninth, 
tenth, eleventh delivery, I would have been rated minus zero.” She noted 
that midwifery is a particularly stressful job, which is compounded by 
the fact that midwives and nurses do not receive adequate support and 
are often treated poorly. The conditions are particularly rough for night 
nurses, whose “shifts are cruel.” She further observed that many nurses 
have difficult personal situations: they are underpaid, commute long 

distances to work, and often receive no food or tea during their shifts. “If you care for 
them, they will care for the patients,” she remarked. 

Staff shortages affect all levels of care providers, and often result in medical students 
treating women—and even performing surgeries—without adequate supervision.276 
Florence discovered this while delivering her child at Kisumu District Hospital. “The 
doctors don’t assist in giving birth,” she stated. “It is only the trainees who help. The 
trainees just want to study our private parts yet you want to give birth. If they want to 
train, the doctors should come with the trainees.”277 A woman who delivered at PMH in 
1997 experienced the risks of such practices: “A trainee attended to me. The trainee didn’t 
know what to do and there was no doctor. . . . [S]o I pushed on my own. I got cut badly. 
I bled a lot, and that’s when [the nurses] came. I was alone for an hour [and] was feeling 
dizzy.”278 A 2004 Nation article on PMH states, “Most of the services to the newborns and 
their mothers are provided by the 215 trainees.”279 Another article detailing the 2004 task 
force report on PMH, discussed in the PMH section above, published an alarming fact 
revealed by the report: “the maternity was most of the time manned by a single doctor as 
other doctors worked elsewhere.”280 

Prudence, the casual worker in a Kisumu district hospital, said she and other non-medical 
staff members are often instructed to perform the work of nurses and that people call her 
‘sister’—a term used for nurses—even though she has no medical training.281 She explained 
that she has assisted women giving birth and has been asked to cut them with scissors 
during labour. Prudence added that sometimes there are emergency cases at night and the 
doctors say they are too far away to come to the district hospital, so she must accompany 
patients to the nearby New Nyanza Provincial Hospital (informally referred to as Russia): 

[Some women] give birth on the way, others when we reach Russia. The nurses 
there abuse us, asking why we don’t have a doctor. We wait and sometimes the 
patient bleeds . . . and all this time the patient is in pain. And you just wait and 
there is nothing you can do. Once they clear you and admit the patient you 
leave, but you will not know the fate of the patient.

Kenyatta National Hospital’s Dr. Ojwang stressed the importance of addressing staffing 
shortages, stating “The only thing one can do is hire more doctors and nurses and 
empower them to do these procedures. They need training and empowerment.”282
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Lack of Supplies 

Understaffing is compounded by the dearth of supplies in Kenya’s health care system. 
According to the 2004 KSPAS, only 29% of medical facilities have all of the basic 
delivery-room infrastructure and equipment, such as a bed, an examination light, and both 
visual and auditory privacy.283 The basic supplies required for a normal delivery—a scissor 
or blade, umbilical cord clamps or ties, a suction apparatus, antibiotic eye ointment for the 
infant, and a disinfectant for cleaning the perineum—were available in the delivery areas 
of only 36% of facilities.284 In fact, the availability of cord ties/clamps decreased from 72% 
in 1999 to 64% in 2004.285 Partographs for monitoring labour were available in only 39% 
of facilities.286 A mere quarter of facilities that offer delivery services had the medicines 
and supplies necessary for managing common delivery complications, and the additional 
items required for serious complications were available in only 13% of facilities.287

Women reported that the hospitals in which they delivered lacked even 
more basic supplies, such as cotton wool, pads, gloves, syringes, surgical 
blades, material to wrap babies, anaesthesia, disinfectant, medicines, bed 
sheets, and blankets.288 Women were expected to buy such items on their 
own, or to undergo childbirth without them. Prudence, the casual worker 
at a district hospital in Kisumu, described a typical patient admission: “So 

when a woman comes to give birth and before they take any action and before palpitation 
is done . . . and you can see this woman is in pain, she will be asked, ‘Mama did you carry 
Jik [disinfectant], gloves, cord clamp, and such things?’ And if she didn’t, they ask her, 
‘You want me take my hand and insert it inside you? Tell your man to go buy gloves.’”289 

Susan, who delivered her first child at PMH in 1997, recalled that a staff member asked 
her whether she had brought cotton wool with her, which she had not. “Fortunately 
a fellow patient assisted me by sharing her cotton wool,” Susan recalled. Betty, who 
delivered her first child at a provincial hospital in Kisumu in 1991, confirmed that patients 
were expected to buy the gloves, cotton wool, and other such supplies required for 
delivery. “Tools of work should be there,” said Nursing Council Registrar Oywer. “Where 
there are no tools it is very depressing. . . . [Nurses] can’t get job satisfaction.”290

Former PMH matron Mutio confirmed that the lack of medical supplies was a constant 
challenge for the facility:

We would tell patients to buy their own things because of the shortage of 
supplies. We told patients to come with gloves, to buy their own syringes and 
needles and cotton wool [and] maternity pads. [The hospital] did not have 
enough for the number of patients . . . . We also asked women to bring a kanga 
to wrap the baby in. Whatever you wrap babies in, women go home with it.291 

According to Mutio, the shortage of supplies, coupled with the large number of patients, 
prevents medical staff from providing adequate care. “The hospitals need supplies, 
equipment, and tools,” she said. “If you have five babies coming, how do you sterilize the 
forceps?” Mutio suggested that the government devote funding to improving facilities and 
access to supplies for medical providers, because “salary is not as motivating as if you 
make everything smoother . . . salary is secondary to [working] environment.” Dr. Ojwang, 
who recently headed the task force that investigated PMH in 2004, noted that lack of 
supplies is still one of the biggest problems at the hospital.292
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Unhygienic Conditions

Understaffing and lack of supplies create unhygienic conditions that pose dramatic 
threats to the lives and health of mothers and their babies. The 2004 KSPAS found that 
only four out of ten facilities offering delivery services had all of the items recognized as 
necessary for infection control during delivery—hand-washing supplies, clean or sterile 
latex gloves, disinfecting solution, and a sharps box—available in the delivery area.293 
In particular, disinfecting solution was missing in 33% of facilities and hand-washing 
soap was unavailable in 41% of facilities.294 Moreover, only one-third of the facilities 
had the capacity to sterilize delivery equipment; “the remainder either lack equipment 
or knowledge” necessary for adequate disinfection.295 Only a quarter of the facilities had 
written guidelines for sterilization available in the relevant area.296

Women reported encountering appalling conditions that placed them and their newborn 
infants at grave risks of infection. In many accounts, the hospital lacked bed linens, the 
beds were not cleaned between deliveries, and patients were made to wipe down the beds 
and wrap their newborn babies with their own clothes or soiled linens. One woman who 
delivered at PMH in 2004 remembered being placed on a soiled delivery table upon which 
another woman had just given birth.297 Several other women who gave birth at PMH also 
noted that the delivery beds lacked sheets,298 which was confirmed by a visit to the facility 
in April 2007.

Carole described the conditions of her delivery at PMH as follows:

A wooden bench is used to wait for others to give birth before you can climb up 
on the bed. We sit in a line on the bench. Once you give birth you wipe the bed 
and then another woman climbs onto the bed. If you are unable to climb, then 
the next person just climbs [and you lose your turn]. There are no bed sheets, 
just the plastic cover.299

Carole noted that when it was her turn on the bed, it had not been cleaned since the last 
woman gave birth on it. “I asked [the staff] to clean the bed but they refused and told me to 
use my clothes [to clean it myself]. I just used the dirty bed because I didn’t have a choice. 
I asked for beddings and they refused.” 

Carole also noted that she was given no assistance in protecting herself or her child from 
infection following the birth:

[The nurses] told me to get off the bed. . . . I wiped the bed. . . . I covered the 
baby with a sweater, and put the baby on the bench. I was in pain but I couldn’t 
do anything. Blood poured onto the floor and they made me use some used linen 
to clean all the blood. . . . I was hurt and discouraged. I was not happy with the 
way I was treated because I could have died and the baby could have died.

When Carole returned to PMH to deliver another baby a decade later, she found that that 
the conditions were just as unhygienic. “It was very bad,” she said. “I suspected that my 
baby got an infection at PMH because they wiped the baby with soiled bed sheets that 
had been used by other patients.” Carole’s baby became ill and died a year later. Another 
woman, who delivered twice at PMH in the 1990s, noted that the facility was “very dirty” 
and that the delivery area was bloody.300
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After giving birth, women reported being forced to share beds or even to sleep on the 
floor. They said that no food was provided, or that they received no meals if they did not 
bring their own utensils. Patients were also made to fetch their own water for bathing—
and often, no hot water was available. 

Carole described the post-delivery conditions at PMH as follows:

There was no water to bathe. The doctor saw me when I had not bathed. 
I was then taken to a bed in which I was alone at first, but later there 
were two of us [sharing it]. I only bathed when my relatives came to 
bring water. There was no further attendance from the staff. I was waiting 
to be released. They never checked me the two days I was there. They 
were still very abusive and if you asked for anything, including water, 
you would be abused .301 

After the delivery of her first baby at PMH, Felicity recounted: 

I was taken to the ward by a security officer, where I luckily got a bed but slept 
hungry until the next morning . . . . The beds are so full that sometimes you have 
to sleep on floor. . . . There are no mosquito nets and one is bitten by mosquitoes 
the whole night. If you do not have utensils, you will not have breakfast and at 
lunchtime it is the same case. You also have to fetch water for bathing yourself 
and the bathing water is always cold . . . . The experience at the hospital is not 
pleasant at all.302

Felicity returned to PMH in 1996 for her third delivery because she lacked the money to 
attend a private hospital. “It was not as bad as my first experience there,” she said. “At 
least this time I was provided with a blanket. However, we still had to carry our utensils 
from home. Overall the services at the hospital had not changed much from my first 
experience there.” 

Dr. Ojwang, who headed the task force that investigated PMH in 2004, found: 

The biggest problems are supplies, cleanliness of the hospital, and adequacy of 
equipment. It was a dirty hospital; you couldn’t believe it was a hospital . . . . 
When you are given a task to look into it, it opens up and you see new things. 
Where you’ve been working is very dirty and you just didn’t know about it.303

A visit to PMH in April 2007 revealed that the women are still sharing beds in the pre-
delivery wards, although those in the post-delivery wards appeared to have their own beds. 
The hospital has started providing patients with sheets, blankets, and mosquito nets in the 
post-delivery wards, but the beds in the labour ward still contain only plastic mattresses 
with no bed linens. 

Prudence, the casual worker at a Kisumu district hospital, stated that her facility puts three 
women and their babies in one bed.304 A woman who delivered at KNH in 2005 recounted 
that she had to sleep on the floor with her baby.305 Another woman, whose own delivery 
experience at KNH was adequate, noted that she knew of many patients at the facility who 
were forced to sleep on the floor.306 “But at least [they] were provided with a mattress and 
a blanket,” she commented, indicating that many have to tolerate even worse conditions. 
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Former PMH matron Mutio described the dangers of these conditions: “There’s doubling 
of patients in one bed because facilities are few. . . . With delivery and the blood, with 
HIV, you can’t have people sharing a bed. Women would rather deliver and just sit on the 
bench, waiting to be sutured by the doctor.”307 

Lack of Record-keeping and Transparency

Good record-keeping practices can play a critical role in fulfilling patients’ rights to health 
and information. The Maternal Care Standards state that each woman receiving maternity 
care should have a “clear and comprehensive” obstetric medical record.308 The Standards 
suggest that health facilities immediately and accurately document patient information, 
and implement an effective storage and retrieval system for records.309 The goals of such 
practices are to reduce client waiting time and to obtain clear data on patterns of maternal 
morbidity and mortality.310

The 2004 KSPAS found that 76% of facilities offering delivery services have an updated 
delivery registry.311 However, only 23% of facilities conduct reviews of maternal 
or newborn deaths or near misses—a critical source of information for identifying 
contributing factors to and avoiding future occurrences of such instances.312 “Data 
collection tools and reporting are not up to date,” confirmed Dr. Helton Jilo, Director of 
Maternal Health in the Ministry of Health’s Division of Reproductive Health.313 

Some facilities, like PMH, go out of their way to conceal deaths or near 
misses, thereby adding to the violations and suffering of women and 
their family members. Several cases of concealment at PMH broke in the 
national press in 2004. In May 2004, Margaret Waithera was admitted to 
PMH.314 On the following day, her husband, Erastus Onyango, visited her 
and found her in good health. Upon returning on the third day, however, 
Onyango found that his wife was missing and her name was not on the 

delivery list. The hospital staff initially told him to look for his wife in all of the wards, 
which he did to no avail. When he demanded information from various staff members, 
Onyango was finally taken to the matron’s office. After a hushed consultation with two 
other people, the matron told Onyango that his wife had been transferred to KNH due to 
delivery complications. According to a Nation article, Onyango spent “an agonizing six 
days shunting between PMH and Kenyatta National Hospital,” looking for his wife.315 
Finally, the PMH staff informed him that his wife had died and that her body had been 
transferred to the City Mortuary. Onyango never found the baby that she had delivered. 

Gilbert Odira had a similar experience at PMH in June 2000.316 His wife died while giving 
birth at the hospital, and Odira spent the next four years trying to discover what had 
happened. “The agony I underwent in trying to get information and dealing with rude and 
contemptuous nurses and their matrons is without equal,” he writes in a 2004 article for 
the Nation.317 At first, Odira was simply told that his wife’s name was not on the patient 
register. When a matron finally broke the news of her death to him, the reason she gave 
was different than the reason noted on the death certificate signed by the hospital—which 
he obtained “one year later after a lot of struggle.” Odira notes that his wife’s file was also 
difficult to trace, and that the pathologist listed was not the one that PMH claimed had 
examined the body. Furthermore, PMH never informed Odira before transferring his wife’s 
body to the City Mortuary, so he spent several days trying to find and identify it. 
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Odira eventually went to the police, who accompanied him to the hospital. The staff 
feigned ignorance about the incident, until Odira and the police refused to leave without 
accurate information. Finally, one nurse admitted that Odira’s wife had died, but would 
not offer any details; she told them to speak to the Ministry of Health or the matron who 
had been on duty at the time to obtain more information. “Four years after [his] wife’s 
death and numerous calls and visits later,” Odira has not yet been able to talk to these two 
sources or to the doctor who operated on his wife. “Nobody wanted to talk about this issue 
and everyone was keen to pass the buck,” he declares in the Nation article, expressing 
frustration over the utter lack of information available from “indifferent, uncaring and 
inhuman” medical providers. He demands, “[D]o we still believe in the adage that for an 
expectant woman, it is a grave that is opening until delivery when the same grave closes?”

This pervasive lack of transparency extends not only to maternal deaths, but also to infant 
mortalities. In 2003, a baby born at PMH was given a blood transfusion and subsequently 
tested positive for HIV, even though both parents were HIV-negative.318 The baby 
disappeared from the hospital five months later, and the parents traced her body to the City 
Mortuary after a frantic four-day search.319 The parents are now suing the hospital, alleging 
that the baby they were given either was not theirs or had been transfused with infected 
blood.320 Such tragedies are not uncommon. In January 2004, a woman who gave birth at 
PMH was told that her baby had died of “unexplained causes,” although she later learned 
that the infant has suffered burns caused by the hospital incubator.321 

Women who were told by PMH that their babies died during or shortly after delivery also 
report never being given the bodies of their infants to identify and bury.322 “Mothers who 
have been discharged without being given either a baby or a body claim to feel a sense of 
powerlessness,” writes a Nation journalist in a 2004 article on PMH. “They don’t want 
to be seen as troublemakers in a political culture that has conditioned the people to fear 
authority. And why not? They have seen people who ask hard questions end up being 
branded as the problem!”323 
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Discrimination in the Health Care System

At times you go to the hospital you are being told [you will] not get in and 
somebody else comes, and she just entered, while you, you are just [seated] not 
even knowing what to do. They are discriminating [against] people, mostly in 
public hospitals. At times you are being told the drug you wanted is not there 
and yet you see another person is being given [the same drug].

—Woman describing her experience seeking  
reproductive health care services324

Health care costs—which can include the cost of the health good or service itself; fees for 
transportation; food, supplies or drugs that must be purchased and brought to the facility, 
and informal board charges325—affect women’s experiences with reproductive health 
services in a variety of ways. Informal and formal user fees can prevent or delay women 
from accessing services, and can impose additional hardship. Women who cannot pay 
for health care themselves must ask their partner or family for financial assistance; when 
partners and relatives lack the necessary funds or choose not to provide them, women may 
be forced to forgo care or be abused or detained within the facility for their inability to pay. 

Similarly, asking women and their families to provide their own supplies 
can delay care or expose women to the risks and pain of treatment 
without key supplies, such as anaesthesia and antibiotics. 

Affordability of services also determines what type of facility a woman 
will go to. Women spoke frequently of trying to find the funds to obtain 
care in private facilities after they or their family members experienced 
abusive or sub-standard treatment in public facilities. 

The Impact of User Fees 

The Kenyan government introduced user fees at public health facilities in 1989 as part 
of a World Bank push for cost-sharing in public services.326 User fees tend to hit women 
harder than men. As with most countries, poverty in Kenya has a higher impact on women, 
and female-headed households fare worse than other households.327 Yet, women must 
frequently finance their own reproductive health care—a cost that men do not incur. 

User fees in Africa have had a profoundly negative effect on women’s access to maternal 
health services.328 A study in Nigeria revealed that the number of deliveries at a main 
regional hospital plummeted by 46% following the introduction of user fees.329 Dr. Shadrack 
Ojwang, an obstetrician-gynaecologist at Kenyatta National Hospital (KNH) noted:

[There are] worse things happening to health services in Kenya to make poor 
people pay. [There was a] move by World Bank/IMF [International Monetary 
Fund] to force governments to do cost-sharing. We are asking people to die 
because they can’t be treated. They want you to pay first and then go in. If you 
don’t, you’ll stay waiting for a long time—maybe half a day—while they decide 
what to do with you. We can’t do anything about this until parliament repeals 
cost sharing. We went into this blindly. Nobody thought of it properly.330
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Cost-sharing has also been criticized by Honourable Charity Ngilu, the Minister of Health, 
who has commented: “Thousands of Kenyans do not dare to seek treatment in clinics, 
health centres and hospitals as they are well aware that they cannot raise the monies for 
meeting the costs of treatment. How do the poor share the costs of treatment when they 
cannot even afford food?”331 In the face of the negative results of user fees on health care 
systems, the World Bank has now backed away from its aggressive promotion of user fees 
and supports the provision of free basic health care, including maternal health services.332

In Kenya, where there is currently a charge for delivery services,333 low-income, rural, and 
less-educated women are the least likely segments of the population to receive delivery 
assistance from medical professionals.334 One group interview participant who lives 
in Mathare, a poor area of informal settlements, explained that she delivered her three 
children at home, assisted only by her mother and grandmother, because she did not have 
the money to pay hospital bills.335 However, she recommended hospital delivery if one 
could afford it. 

User fees can also serve as a barrier to services in faith-based and non-profit facilities. The 
Quality Assurance Officer at the Christian Health Association of Kenya (CHAK) noted 
that financing is a significant challenge; CHAK facilities must charge for services in order 
to be sustainable, yet those charges can hinder access for the women they serve.336 He 
commented, “We need grants. Part of the money given to the Ministry of Health should be 
used to sustain mission hospitals. It’s a public service. . . . If mission hospitals had more 
government funding, we could reduce fees for services and improve health care access for 
women.”337

Not seeking certain kinds of services

Many of the women who provided information for this report said that they simply did not 
obtain certain services, such as women’s health exams or other kinds of gynaecological 
services, because they could not afford them. The staff at Family Health Options Kenya 
and other facilities confirmed that the lack of medical checkups is a common problem: 
“They only come when things are bad. They don’t know they’re sick. They only come 
when the symptoms are there. . . . Going for a checkup is not a priority for women.”338 
Based on her own experiences, one woman commented: “The women of Kenya are begging 
for affordable gynaecological services. Women have problems but cannot access [these] 

services due to financial incapability. This leads to a big percentage 
growing infertile—because of small problems that would be rectified 
growing very big because of poverty.”339 
 
Denial of services

At private facilities, which do not offer waiver systems, or at public 
facilities that require deposits or refuse to implement the waiver system, 
women can find that they are simply denied services or told to return 
when they are able to gather a sufficient deposit. 

Refusal of services to women who cannot afford the fee has been an ongoing problem 
at Pumwani Maternity Hospital (PMH), with accounts of women dying “on the waiting 
bench because they could not raise a modest admission fee.” 340 Susan, who delivered her 
first child at PMH, witnessed an expectant woman being harassed by a staff member at 
the hospital gate because she lacked sufficient funds.341 The woman was refused entry 

“There were women 
who couldn’t go 

to the labour ward 
because they had 

not paid. They were 
giving birth outside.”



53 Violations of Women’s Human Rights in Kenyan Health Facilities

into the hospital. Another woman who gave birth at 
PMH recalled, “There were women who couldn’t 
go to the labour ward because they had not paid. 
They were giving birth outside. The ones who had 
not paid were being given work to do.”342 A 2000 
Nation article recounts the story of a woman who 
died in the operating theatre after being denied 
delivery services at PMH because her husband could 
not raise the Kshs. 1200 ($17 US), which was the 
admission fee at the time. “She writhed in pain as 
other patients pleaded for her in vain. The nurse in 
charge refused to admit or refer her to doctors.”343 
Rose’s experience, described above in the Delivery 
section, of being turned away from a mission 

hospital on the verge of delivering twins is another vivid illustration of denial of assistance 
at a critical moment due to the inability to raise the necessary deposit.344

The practice of requiring a deposit at PMH continues to this day, as a sign at the gate 
indicates. A 2005 Nation article describes Dr. Charles Wanyonyi, the Chief Medical 
Superintendent at PMH, as saying, “All mothers who deserve attention get it, so long as 
they can raise a small deposit.”345 As of May 2007, the amount of the “deposit” is the cost 
of the delivery service: Kshs. 3,000 ($43 US) for a normal delivery and Kshs. 6,000 ($86 
US) for a Caesarean, along with Kshs. 400 ($6 US) to cover the bed charge for the first 
day. Daily bed charges of Kshs. 400 accrue throughout the woman’s stay at the hospital.346 
Although PMH’s delivery fees are comparatively low, the fees are still substantial 
when close to 60% of Kenyans live on less than Kshs. 140 ($2 US) a day. However, Dr. 
Wanyonyi does not believe that the fee is a barrier for most women.347 He commented 
that “as much as we think people don’t have money,” they actually do—they are simply 
“giving it in the wrong direction” such as spending it on alternative cures.348 

Not all facilities turn away women in need who lack funds. Some of the 
private facilities with which FIDA Kenya/CRR spoke—both NGO and 
for-profit—commented that they had existing debts on their books from 
patients who could not pay for their services. One nurse administrator 
of a private clinic noted that they usually charge between Kshs. 4000 
and 5000 (between approximately $55 and $70 US) for a delivery, 
but that some of her patients can pay nothing and she even buys baby 
diapers for them.349 Another doctor with a private clinic noted that he 
would negotiate fees for reproductive health services with patients who 

had no money. He explained, “Sometimes we get ladies from the street who have no 
work.”350 According to Dr. Margaret Ogola, National Executive Secretary of the Catholic 
Secretariat, the Catholic Secretariat’s facilities do not turn away patients who cannot pay; 
as a result, the organization is carrying a large debt for drugs alone.351

Patients who cannot pay the entire cost upfront may also find that they are denied full 
services even if they are admitted to a facility. Prudence, the casual worker in a district 
hospital, further noted that medical providers sometimes withhold necessary supplies and 
equipment when a patient has not paid the full fee. 

You will see that the woman is being mishandled because of lack of money. She 
will be told that she only paid Kshs. 400 [approximately $6 US] and asked what 

“You feel they are 
being denied their 

rights because delivery 
should be free, those 

things should be free.”
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will be used to tie the baby’s umbilical cord? She is told to tell her husband to 
look for the balance. The cord clamp is just there [but] they will not use it until 
you bring the cash.352

Expressing her frustrations with the system, Prudence said, “If you see how they treat the 
other women you really sympathize. You feel they are being denied their rights because 
delivery should be free, those things should be free.” 

Exemptions

Along with user fees, Kenya introduced a cost exemption for certain services for those 
who cannot afford the fees, in an attempt to safeguard poor people’s access to health care. 
Reproductive health services that should be free—in other words, fully exempt from 
cost—in government facilities include ante-natal care (with the exception of the first visit), 
post-natal care, and family planning.353 Treatment for HIV/AIDS is supposed to be free 
as well.354 In addition, partial or full waivers should be available for non-exempt services 
when clients cannot pay. 

However, both of these systems have failed to protect low-income clients from the harmful 
effects of user fees.355 As the Contraception section of this report demonstrates, even 
services such as family planning, which are required by law to be free, often involve some 
kind of cost. In a 2005 study surveying health care providers in Kenya, only 43% knew 
that ante-natal care qualified as a free service.356 In reality, the survey providers reported, 
clients pay additional fees for ante-natal care ranging from $0.13 to $4.57 US.357 

Waivers 

Although Kenya has implemented a general waiver in public hospitals for those who 
cannot meet their medical costs,358 the process of obtaining this waiver can be burdensome, 
demeaning, and dangerous for the health of the client. Health care facilities must absorb 
the costs of both administering the waiver system and providing the services they have 
waived, which discourages staff from publicizing or granting waivers.359 Health care 
users themselves tend to have little knowledge about the existence or implementation 
of the waiver system; even those aware of waivers do not necessarily understand the 
eligibility criteria or tend to view the waiver package as a favour from hospital staff.360 
A 2005 study showed that of the 203 Kenyan mothers surveyed, 50.7% reported having 
difficulty locating the funds for delivery services but only 3.4% actually received a waiver 
for these services.361

Hellen described her May 2006 experience of trying to obtain gynaecological services at 
KNH when she could not pay the entire fee as follows: “I cannot accept to be admitted 
in Kenyatta because before you get that good treatment, they [have] you undergo a lot of 
frustrations and if you happen not to have money you can die on the way following their 
waiver system.”362

“There are ten steps to the process and it’s very tedious. It can take a week or more,” said 
Dr. Joseph Karanja, the former chairperson of the Kenyan Obstetrical and Gynaecological 
Society.363 A public-hospital social worker responsible for administering the waiver 
system was quoted in a June 2007 Standard article as saying, “We have to verify inability 
to pay. That means visiting homes and conducting investigation[s]. It takes time and 
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sometimes transport is not provided, after all the hospital is not a 
charity.”364 In some cases, patients might be discouraged from using the 
waiver system altogether and be told that they should simply gather the 
necessary money since it is, according to the hospital, a small amount.365 
Dr. Stephen Ochiel, the current chairperson of the Kenyan Medical 
Association, has also critiqued the system for permitting individual 
institutions and their staff too much discretion in determining who gets a 
waiver.366 This view is echoed in a June 2007 Standard article describing 
the social workers who administer the waiver system in public hospitals: 

“For their work, the social workers are emerging as very influential figures wielding power 
as they reserve the right to recommend who to release [based on receipt of a waiver]. It is 
a common sight to find relatives and patients chasing them for favours.”367

Challenges to Abolishing Maternity Fees

On May 5, 2007, Honourable Minister Charity Ngilu announced that there would no 
longer be maternity fees in public hospitals from July 1, 2007 onward.368 This is a positive 
move that could significantly improve maternal health in Kenya. However, it remains to 
be seen how the maternity fee exemption will actually function, given the flaws in the 
existing exemption system and the manner in which each public health facility tends to 
tailor waivers and exemptions to suit itself. 

Implementing the introduction of free maternal health care could be a particular challenge 
at PMH, which has continually struggled with Nairobi City Council on funding issues and 
relies heavily on user fees. When asked about this possible move, Dr. Wanyonyi, PMH’s 
Medical Superintendent, and Dr. Frida Govedi, the doctor in charge of clinical services at 
PMH, expressed scepticism. Dr. Wanyonyi commented that the government often gives 
all kinds of waivers that just are not feasible: “You need proper consultation with the right 
stakeholders.”369 Dr. Govedi observed that “politicians talk a lot of things” and noted that 
City Council still owed PMH money.370 “They owe him [Dr. Wanyonyi] over 100 million 
shillings ($1,423,000 US). How can he run this institution? It can’t run.”371 

“If you happen 
not to have money 
you can die on the 
way following their 

waiver system.”
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Detention in Health Facilities for Inability to Pay: 
A Case Study in the Impact of User Fees

My baby died. I don’t know what 
killed her but I’ve got to pay the 
bill first. I don’t know what I’m 
going to tell my family. . . . At 
night I stay awake [and] hear 
babies suckling or crying. The 
milk then flows from my breasts. 
. . . I wish mine was alive.

—Woman detained at PMH for 
failure to pay hospital fee372

The introduction of user fees 
in public health facilities was 
accompanied by measures aimed 
at offsetting their potential harm. 
However, the cost exemption for 
certain services and the general 
waiver system for those who cannot 
afford the fees have brought about 
their own set of problems. When 
exemption and waiver systems 
are not properly implemented, 
people seeking health care are 
often denied services or told to 
return when they have found 
enough money for a deposit. 

In many other cases, concerns 
about making the waiver process 
too “easy” for patients has resulted 
in situations where patients are 
sometimes kept in the health facility 
longer than necessary, or detained 
against their will until they pay the 
fees or the facility has determined 
to its satisfaction that they cannot 
pay. Private facilities also detain 
patients in order to put pressure 
on their relatives to pay the bills. 

“[Detention] is there—even if you go 
to the wards today, we are detaining 
patients,” commented Dr. Shadrack 
Ojwang, an obstetrician-
gynaecologist at Kenyatta National 
Hospital (KNH) and former head 
of a 2004 task force that was 
commissioned to investigate reports 
of abuse and mismanagement 
at Pumwani Maternity Hospital 
(PMH). “All institutions—not only 
Pumwani—are doing it. Even Nairobi 
Hospital detains people who haven’t 
paid them. And Pumwani of course 
detains.”373 Another high-ranking 
doctor who works at a large public 
hospital noted that the practice of 
detaining patients until they pay 
their bills is “widespread” and that 
every facility, including his own and 
KNH, engages in this practice—even 
though the Ministry of Health denies 
it.374 When asked about policies 
regarding the detention of patients 
for inability to pay, Karugu Ngatia 
at the National Coordinating Agency 
for Population and Development, 
a semi-autonomous government 
body responsible for developing and 
implementing the government’s 
population policies and strategies 
commented: “The policy is that you 
should be able to pay your bills. 
[Patients are] not detained—just 
given time to tell relatives to 
organize themselves.”375

Prudence, a casual worker in 
a district hospital in Kisumu, 

described the way women who 
had given birth recently and could 
not pay their bills were treated:

Generally, in the ward there are 
some people who have delivered 
but there is no cash for discharge. 
Now the beds will be full as most 
district hospitals [are] and three 
women [share] one bed. Now, if you 
have not paid, you will be told to 
sleep on the floor. You will be told, 
‘You are wasting food for nothing. 
You came here for free services, 
free food. Beds are full. Tell your 
husband to bring the money.’ She 
is then removed and told to sleep 
on the floor. . . . The ones who stay 
for a long time are the ones who 
hide their problems and they don’t 
want to say [the difficulties they 
are having paying their bills]. In 
fact, you only notice [them] during 
meal times—they are the ones 
who struggle to get the food first 
because they know automatically 
they will be denied. . . .376 

Describing one particularly severe 
case at New Nyanza Provincial 
Hospital (informally referred to 
as Russia), Prudence said: 

I have seen [a] woman who gave 
birth a long time ago, and the baby 
is now very big, and she tells you 
that she has no money and has been 
there for years but she can’t leave. 
In Russia there are restrictions 
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and the women can’t run away, 
because they are very strict and 
have watchmen everywhere.377

A woman who gave birth at 
KNH in 1999 recalled that she 
and her baby were treated well 
because she was able to pay 
her bills, which totalled Kshs. 
8000 (approximately $120 
US).378 However, she observed 
that women who were unable 
to clear their hospital bills were 
detained forcibly in the general 
wards and afterwards taken to 
the nurses’ hostel and detained 
there until they settled their debt. 
An experienced obstetrician-
gynaecologist at KNH confirmed, 
“There may be a corner in a ward 
where people are there who can’t 
pay . . . . Last week during a ward 
round at KNH’s maternity ward, 
there was a woman on the floor 
in the corner.”379 A woman who 
delivered at St. Mary’s Langata in 
2003 and another who delivered 

at a private hospital also reported 
encountering fellow patients 
who were being detained for 
failure to pay medical bills.380 

A recent Standard article 
confirmed the widespread 
prevalence of detention in medical 
facilities. Discussing the practice 
at PMH, the article noted:

At any one time, about 50 women 
and their babies are detained for 
failing to settle medical bills. They 
are pushed to the far ends of the 
wards, next to the toilets, where 
they are under the watch of hawk-
eyed nurses and guards. Their 
diet is austere and often baby 
and mother yawn in hunger.381

One woman who was detained 
at PMH said, “I’m poor but this 
is not the way to raise a child. 
Not on a diet of black tea.”382 

The Standard article also reports 
on detention at KNH, where the 
hospital is regarded by detainees 
as a prison. One woman who was 
held at KNH for three weeks was 
quoted as saying, “Prisons are 
better. You work and forget your 
misery. Here you’re idle, depressed 
and constantly reminded of 
your crime—poverty. You see 
patients suffer in their beds and 
you watch others die. You speak 

in hushed tones, yet in prisons 
you can even scream.”383 

Hellen, who was detained at KNH 
for a week after not being able to 
pay for gynaecological services, 
described being subjected 
to “abusive and frustrating 
statements,” and not being given 
a bed. She commented that the 
hospital “should consider the 
operated patients [and] not pile 
three or four in one bed since 
they cannot afford to leave the 
hospital.”384  While she was 
there, some of the patients who 
could not pay their bills decided 
to “abscond” without paying, 
because if “you wait to get the 
money, you’ll be more frustrated.” 
According to a recent Standard 
article, however, women who 
manage to escape detention 
leave behind critical prescription 
drugs and medical notes, which 
could lead to life threatening 
medical complications.385 
New mothers at PMH and KNH 
have even abandoned their 
infants in order to escape from 
the hospital facilities.386

The trauma of detention in 
maternity wards impacts certain 
women more acutely. Detaining 
women who have lost their 
babies can inflict a particular 
kind of emotional cruelty, as the 
account in the opening quote 

“There are 
restrictions and the 

women can’t run 
away, because they 
are very strict and 

have watchmen 
everywhere.”
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to this section illustrates. One 
woman described it as “double 
punishment” to be “holding 
someone who should be grieving.”387 
Furthermore, women who have other 
children at home worry about them 
throughout their detention.388 

Family members are often used as a 
criterion for judging whether or not 
a patient can pay her medical bills. 
Knowing that they will be harassed 
for payment often discourages 
family members from visiting 
women in health care facilities, both 
before and after they give birth, 
leaving women isolated during a 
vulnerable period. Furthermore, 
women reported being at the mercy 
of their relatives for their release.389 
The detention system thereby 
provides abusive spouses with an 
added weapon against their wives. 
Esther, who delivered at KNH in 
2004, recounted her struggles:

I had a lot of problems. I never used 
to eat well and for that my pregnancy 
was problematic. . . . I lost the baby 
immediately. My husband treated 
me badly and refused to remove 
me from hospital. . . . Since he had 
refused to pay the hospital bill, I was 
detained for some time and later he 
was forced to pay by my relatives.390

Although the goal of detaining 
patients is to ensure payment, the 
method can actually be counter-
productive and cost the facility 
money. One long-practicing 

obstetrician-gynaecologist explained 
that patients who cannot pay their 
bills are made to sleep on the floor in 
order to provide beds for new, paying 
patients. ‘This [system of detaining] 
is not economical,” he asserted. 
“There needs to be a national policy 
for financing poor people’s health 
care. Hospitals are expected to 
absorb certain costs. Sometimes, it’s 
a matter of getting paid or closing.391 

Discussing the tension between 
the possible misuse of the waiver 
system and the inefficiency and 
problems of detaining patients, 
KNH’s Dr. Ojwang said:

People misuse it and say ‘I’m poor 
and can’t pay,’ but they can. Some 
want to stay because they like 
hospital food and having three meals 
a day. Who wouldn’t like that? . . . 
If someone has a small baby and 
lives in a ramshackle place, she 
wants to stay in the hospital as 
long as possible. But one day, the 
patients [who have been detained] 
are released without paying. . . . This 
defeats the system.  
 
Patients are misusing the system. 
It’s wrong. But it’s also wrong to 
detain patients. But hospitals will 
lose a lot if patients don’t pay. 
Many women keep the money for 
themselves, but when she realizes 
she’s going to be detained, she 
quickly pays it. It’s like a person 
who tries to make a lawyer pay his 
bail but when he’s threatened with 

going down to the cells, he quickly 
pays or makes relatives pay. I as a 
person would not like them to pay 
anything, but since the system is 
there I have to work with it. I can’t 
be interfering. I can’t go to the ward 
and say, ‘let all patients go.’ 392 
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The practice of detaining patients who are unable to pay their medical bills, particularly women who 
have recently given birth, violates a series of human rights protected by domestic, regional, and 
international law, including:

•	The right not to be subjected to cruel, inhuman, or degrading treatment: 
	 Cruel, inhuman, and degrading treatment is not restricted to acts that cause physical pain; it 

also encompasses acts that cause mental suffering.393 

•	The right to liberty and security of person: 
	 As a consequence of the deprivation of liberty, the practice of detaining patients violates a 

number of related human rights, such as the right to work,394 the right to freely participate in 
the cultural life of the community,395 and the right to move freely within state borders.396

•	The right not to be detained for non-payment of debt: 
	 States have an affirmative obligation to enact laws and other measures to prevent governmental 

and private creditors from limiting the personal liberty of debtors who are unable to pay.397 

•	The right to dignity:
	 The special status of pregnant women and new mothers has been recognized by the United 

Nations Human Rights Committee, which has noted that women should “receive humane 
treatment and respect for their inherent dignity at all times, and in particular during the birth 
and while caring for their newborn children.”398

•	The right to health:
	 The obligation to ensure reproductive, maternal (ante-natal as well as post-natal), and child 

health care falls within the minimum core obligations of states.399 

•	The right to be free from discrimination:
	 The Human Rights Committee states: “Payment for health care services, as well as services 

related to the underlying determinants of health, has to be based on the principle of equity, 
ensuring that these services, whether privately or publicly provided, are affordable for all, 
including socially disadvantaged groups.”400

•	The right to privacy and family:
	 The Kenyan government is required “to ensure the unity or reunification of families,  

particularly when their members are separated for political, economic or similar reasons.”401 

•	The rights of children:
	 Detaining new mothers and their infants denies children the right to protection and the care 

necessary for their well-being,402 and violates their right to an adequate standard of living.403 

The Human Rights Committee has emphasized the duty of the state to protect against people 
acting in a private capacity, as in the case of staff at a private hospital detaining patients, stating: “It 
is the duty of the State party to afford everyone protection through legislative and other measures as 
may be necessary against the acts prohibited . . . whether inflicted by people acting in their official 
capacity, outside their official capacity or in a private capacity.”404 

Detention Rights Violations
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The Difference between Public and Private

The general consensus among the women with whom FIDA Kenya/CRR spoke was 
that although government facilities cost less money, they tended to have long lines, lack 
supplies, suffer from congestion, and treat patients unequally. When women could afford 
to, they frequently tried to bypass public facilities in favour of private ones. A civil servant 
living in Luanda observed: 

The most rampant violations normally take place in public facilities—i.e. you 
may be denied drugs and be told to buy from the medical crew . . . in charge 
that particular day. Sometimes you stay on the queue while they are doing 
nothing, yet you’re sick and in pain. Most of these workers use dirty language 
towards patients. The services offered may not be up to date. In the health 
centres, they begin work as late as 10:30 [a.m.] while patients begin to arrive 
as early as 7:00 in the morning. This makes most people who are able to . . . go 
to private facilities.405

Congestion/long waits

Government facilities are plagued with congestion and long queues. One woman 
summarized the reproductive health care field as follows: “The kind of service I need 
depends on the hospital I will visit. If it is private and it is expensive, the quicker the 
service. If it is public, I may have to wait for long.”406 An administrator of a private facility 
explained that time constraints are a significant factor in why women prefer her clinic over 
a public facility. “Women prefer here because they get referrals here [from their friends]. 
Patients also don’t like KNH because of the congestion or sometimes labs aren’t working 
and they don’t want to waste their time . . . and they also have money. They fear the 
line.”407 A 36-year-old woman with her own business commented that she gets her family 
planning services from a private clinic and does not use government services because “I 
want to save time and go for my business.”408 

Poor quality treatment

The women that FIDA Kenya/CRR interviewed were acutely aware of the fact that money 
usually buys better treatment and that poor people seeking services were discriminated 
against. Hellen, who was detained at KNH for a week in 2006, declared that “KNH should 
treat the poor patients the same way they treat the rich” and that it should be made a 

“pocket-friendly” hospital.409 Many of the women described dramatic 
differences between their delivery experiences at a public facility 
versus those at a private facility. 

Felicity, whose traumatic first delivery at PMH is described in the 
Delivery section above, explained that her parents took her there 
because she was young and unmarried, with no money.410 She 
commented that her experience at PMH was “not pleasant at all” and 
that such treatment was wrong “because it’s not people’s wish to go to 
such a place. At a government hospital, you expect them to give you 
these services because you are citizens. You wonder about training 

nurses get. If we had a choice, we’d go to better places.” Her second delivery in 1994 at 
Mater Hospital, a private facility, was very different. The baby’s father chose the hospital 

“One is treated like 
a human being; they 
even rub your back. 
Maybe it is because 

one pays a lot of 
money there.”
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and she attended the ante-natal clinic there. “This was a very good hospital . . . . One is 
treated like a human being; they even rub your back. Maybe it is because one pays a lot of 
money there.” 

Mary described the dramatic difference between her four deliveries at New Nyanza 
General Hospital (informally known as Russia) and her two deliveries at Aga Khan, a 
private hospital:

I got the [last] baby from Russia. You know mainly they let trainees do the work. 
I got a male trainee but he didn’t know anything and I did things for myself. 
The matrons are there but they don’t come near you. They leave [you] for the 
trainees who only came to cut the cord. This was my sixth baby and I got all my 
kids from the same hospital and others at Aga Khan before my husband died. At 
Aga Khan the services were different . . . the doctors were there and the nurses 
take care of you. They even wash you. The doctor removes the baby. They let 
you get enough rest and you have eaten before they bring the baby for you to 
breastfeed. When I gave birth in Russia, my lesso [wrapper] was wet and I only 
had one which was again used to cover the baby. I went to Russia because this 
time my husband was ailing and we couldn’t pay. For me it was the money. We 
decided to go to Russia but if I had money, I would have gone to Aga Khan.411

Carole, whose first delivery at PMH is recounted in the Delivery section, described a 
similar contrast between that and her second delivery at a private facility:

I went to Alice nursing home [a private facility]. I decided never to go back to 
Pumwani as I could die. . . . I was attended to immediately [at Alice] and even 
gave birth immediately. It was natural. I was alone on the bed and it was clean. 
They were not abusive. They pampered me. I stayed for two days. They checked 
me after giving birth. I was checked immediately. This place was better. I paid 
Kshs. 5000 ($70 US). I was able to pay . . . I don’t know what will happen to 
patients who go to Pumwani. . . . Not everyone has money to go to a private 
hospital and to go there means you can die.412 

Generally, the worst experiences were at PMH, but women who had delivered at a 
number of different district hospitals or provincial hospitals described these facilities 
as dirty places with rude and abusive nurses.413 Public facilities are more likely to be 
overcrowded—Esther, who gave birth to her third child at KNH in late 2005, described 
sleeping on the floor with her baby.414 Although women often spoke highly of the expertise 
and equipment available at KNH and other referral facilities, they did not necessarily feel 
that they were benefiting from those public goods.415 

Even in cases of positive personal experiences with public health facilities, women 
sometimes still had a negative view of public health services. One woman who delivered 
her five children at a public hospital described the experiences as “good,” yet commented 
that she had seen many people suffer because they did not have money. 416 She saw poor 
women with their babies, who were ready to be discharged but could not pay their bills, 
being kicked out of their beds and forced to sleep on the floor so that the beds could be 
given to “people with money.” She also noted that poor people “come to the hospitals 
for help but . . . will leave without medication because [they do not] have money. 
Unfortunately [they are] going to die because of that. Too bad.”
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Women’s description of their experiences with public services echo the types of 
complaints that Dr. Daniel Nguku, the Medical Officer of Health for Nairobi City Council, 
described receiving: waiting too long, encountering rude health care workers and dirty 
buildings, being manhandled, not receiving timely referrals, and having to compete for 
attention from medical staff.417 

Some women did describe receiving quality care in public facilities, and accounts of 
experiences in private facilities were not uniformly positive. In general, however, women 
said that they went to a particular public facility, despite thinking poorly of it, only because 
they or their families could not afford a private or better public facility. 
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The Challenges of Seeking Redress

The government of Kenya controls approximately 53% of all health facilities in the 
country.418 The remaining 47% of health facilities—including over 90% of maternity 
homes—are controlled by non-governmental, private, and mission organizations.419 It 
is critical for the government to regulate the quality of services offered by both public 
and private health care providers, and to establish complaint and redress mechanisms for 
situations in which patients’ rights are violated.

Legal Protections

Kenya has no comprehensive health care law that ensures the right to health by providing 
clear guidelines to health care providers.420 However, Kenyan law requires medical 
practitioners to render treatment with reasonable care and skill, and with the informed 
consent of the person undergoing the services. 

The Penal Code provides that any person who renders medical or surgical treatment “in a 
manner so rash or negligent as to endanger human life or to be likely to cause harm to any 
other person” is guilty of an offence.421 In the event that a medical practitioner performing 
a medical or surgical procedure does not use reasonable care and skill, that practitioner 
“shall be deemed to have caused any consequences which adversely affect the life or 
health of any person by reason of any omission to observe or perform that duty.”422 A 
patient who suffers injury due to the negligence of a medical practitioner may be able to 
bring a legal claim against the practitioner under tort principles of common law.423 

The requirement of informed consent is also an established principle of the English 
common law, which is applicable in Kenyan courts. To constitute valid consent, the person 
undergoing medical treatment must know the risks involved and willingly consent to 
undertake those risks.424 By consenting to the procedure, the patient consents to the risks 
inherent in the procedure, but does not consent to negligence on the part of the surgeon.425 
Medical procedures that are performed without a client’s consent may constitute an 
actionable tort of “trespass” to the patient’s body.426

However, as a 2004 study by the Kenya Institute for Public Policy 
Research and Analysis (KIPPRA) explains, “Tort law is not well 
developed for medical cases. Given that tort law is created through judges 
(common law), there are very few precedents in Kenya for medical 
malpractice and negligence to strengthen our tort laws.”427 The study 
further notes that “[a]lthough medical ethics are supposed to play a very 
big role in promoting quality health care, lack of appropriate malpractice 
laws may compromise health care services.”428 Moreover, the existing 
laws are poorly enforced, leading to a void in effective channels for legal 
redress of rights violations in health care facilities.429 

Regulatory Framework

Poor regulation of the health care industry in Kenya is enabling the rights violations in 
public and private health care facilities to continue without accountability or redress. The 
2004 KIPPRA analysis notes:

Poor regulation of 
health care in Kenya 

is enabling rights 
violations in public 

and private health care 
facilities to continue.
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The laws governing medical councils and boards show that these bodies have 
failed to use the laws to establish their monopoly for regulation of medical care. 
This has left the consumers of health services unprotected. According to [a 1998 
Institute of Economic Affairs study on Kenya], the prevailing legal regime on 
health care is largely inadequate and inefficient. On provision of services, there 
are no laws to protect patients against negligent health care staff, including 
doctors. The physicians are not legally required to update their skills with a 
view to providing quality services. Weak enforcement and monitoring in the 
health system is evident.430

It is imperative that the government strengthen the regulatory framework of the health care 
system to address these weaknesses.

Governmental bodies

The Ministry of Health is the main public provider of health services in Kenya. Its 
functions include formulating and implementing national health policy, organizing and 
administering central health services, training health personnel, maintaining medical and 
health standards, and ensuring internal health regulations.431 Meanwhile, Kenya’s Ministry 
of Local Government is charged with overseeing local authorities, such as city and 
municipal councils, that provide health services.432 Pumwani Maternity Hospital (PMH) 
falls under the authority of Nairobi City Council, which is supervised by the Ministry of 
Local Government. 

The Ministry of Health has established several statutory bodies to assist with the regulation 
of the medical profession, including the Medical Practitioners and Dentists’ Board (Medical 
Board), the Nursing Council of Kenya (Nursing Council), and the Clinical Officers Council 
(Clinical Council). These are the only regulatory bodies in the Kenyan health sector,433 and 
they have strong governmental representation.434 Although the Public Health Act provides 
for the establishment of a Central Board of Public Health to advise the Ministry of Health 
on all matters affecting public health,435 this Board has never been constituted.436

The Medical Board, which was established under the Medical Practitioners and Dentists 
Act, registers and licenses public and private medical practitioners who are “fit and 
proper” and “of good moral character.”437 The Board is also empowered to conduct 
disciplinary proceedings against and to cancel the registration or license of a practitioner 
who engages in “infamous or disgraceful conduct in a professional respect.”438 

The functions of the Nursing Council, established under the Nurses Act, include 
regulating the training and standard of conduct of nurses and “tak[ing] such disciplinary or 
appropriate measures as may be necessary to maintain proper standard[s] of nursing care 
in health institutions.”439 The council also handles the registration and licensing of nurses, 
midwives, community health nurses, psychiatric nurses, and paediatric nurses—all of 
whom must meet certain requirements of “good character” and training.440 

Similarly, the Clinical Council, which was established under the Clinical Officers 
(Training, Registration and Licensing) Act, is responsible for registering, licensing, 
disciplining, and improving standards for clinical officers in both the public and private 
sectors.441 All clinical officers going into private practice have to be licensed; those 
working in public practice need only register with the council.



65 Violations of Women’s Human Rights in Kenyan Health Facilities

Non-governmental bodies

Kenya Medical Association

The Kenya Medical Association (KMA), a voluntary membership organization open to 
all medical and dental practitioners registered in Kenya, also plays a role in regulating the 
medical profession. The KMA currently has over 1200 members.442 Its main objectives 
include “promoting the practice of medicine in Kenya; upholding high standards of 
medical ethics and conduct; advis[ing] the Government and the general public on matters 
related to health; fighting for the welfare of doctors; and support[ing] continuing medical 
education through its periodic publications, seminars and scientific conferences.”443 

Religious Associations

Faith-based organizations, such as the Catholic Secretariat and the Christian Health 
Association of Kenya (CHAK), own more than two-thirds of private hospitals, 86.6% 
of private health centres, and 42% of other private facilities—making the mission sector 
the largest non-government provider of curative health care.444 These associations can 
therefore play an important role in regulating health services. However, they operate as 
independent entities. The government has not provided financial support to the Catholic 
Secretariat or CHAK for over a decade.445

The Catholic Secretariat oversees 45 hospitals, 94 health centres, 281 dispensaries, and 
46 community-based programs in Kenya.446 These facilities provide services for over four 
million outpatients, 200,000 inpatients, and 43,000 deliveries every year.447 “We assure 
standards set by the Ministry of Health are kept,” said Dr. Margaret Ogola, National 
Executive Secretary of the Catholic Secretariat, explaining that the Secretariat conducts 
quality-control visits to its facilities and assists them in accessing government guidelines. 
“Our facilities are scattered so we are their voice and we are also the voice of the 
government or others who want to approach them with projects.”448 Dr. Ogola complained, 
however, that the government continuously “grabs” health workers that the Catholic 
Secretariat has trained, because it can afford to pay them more. She also noted that most of 
the patient complaints they receive concern user fees, which many people cannot afford. 

CHAK’s membership consists of 24 hospitals, 45 health centres, 311 dispensaries, and 55 
community-based health programs.449 Joseph Oyongo, the association’s Quality Assurance 
Officer, also complained of a lack of funding and problems with the government poaching 
experienced medical staff from CHAK facilities by offering better pay.450 
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The tremendous growth in private facilities over the past two decades has been attributed largely 
to the lack of adequate public health care services.451 The government’s introduction of user 
fees was accompanied by a move “to create a conducive environment for greater private sector 
involvement in health care,” which has led to “a two-tier health system in which some people are 
served by government facilities and others by the private sector.”452 While, as described above, 
private facilities are generally viewed as providing more efficient and higher quality service,453 the 
dramatic growth of the private health sector in Kenya is not without problems. 

One key concern is the government turning over a large part of the provision of a “public good”—
health—to the private sector. In doing so, it abdicates to some degree its responsibility to improve 
a deeply troubled public sector. Those who would have the political clout to complain about and 
remedy the state of the public health sector can now bypass the problem by accessing higher-
quality private services by paying higher fees. Furthermore, a 2004 analysis by KIPPRA observes, 
“The level and quality of services obtainable from these providers are as varied as the providers 
themselves,” because “these private facilities thrive in an unregulated environment.”454 

Policy analysts have noted that “when a government allows the private sector to provide goods and 
services, it may also want to influence private sector behaviour.”455 This is particularly important 
in a realm like health care, where controls of standards and quality are critical to ensuring the 
safety and wellbeing of the Kenyan people. As the 2004 KIPRA analysis states, “Regulations are 
required to ensure that quality standards are met, that financial fraud and other abuses do not 
take place, and that those entitled to health care are not denied the services.”456 

In its National Development Plan (2002-2008), the Kenyan government recognized the need 
to regulate the activities of private health care providers.457 Unfortunately, development and 
enforcement of regulations have been weak, leaving consumers of health services largely 
unprotected.458 Moreover, the lack of governmental oversight in private facilities makes it 
difficult to seek remedies when violations occur in the process of using what is ultimately a 
“public good”.

Government policies that allow consultant physicians to work in private practice alongside their 
government duties are also a cause for concern: “[I]t is likely that the public sector does not get 
the full output of these consultants. Other consultants admit their private patients to government 
facilities and never pay the facilities for the services rendered.”459 FIDA Kenya/CRR witnessed 
some of these issues in the course of conducting research. For example, top medical officials at 
a government facility gave us their private practice cards when we met with them, although it was 
clear that the visit related to their official public function. One doctor carefully explained where 
his private practice was located even though we were not there to seek his medical services. 

The Expansion of Private Facilities in the Health Care Sector

Complaint Mechanisms

The Kenyan government has an obligation to provide accessible, 
affordable, and quality health services, and to ensure that patients can 
seek redress when their rights are violated in this context. Thus, it is 
essential to establish formalized internal complaint mechanisms in both 
public and private health facilities, as well as external mechanisms that 
enforce ethical and professional standards of care. FIDA Kenya/CRR 
interviews with providers, patients, and regulatory bodies revealed that 
women who suffer rights violations in health care facilities in Kenya have 
very limited avenues of recourse. 
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Shortcomings in external complaint mechanisms

Kenya Medical Association

The KMA receives complaints about medical providers. “The most frequent kinds of 
complaints are about delayed treatment and inappropriate attention,” said the current 
chairperson of the KMA, Dr. Stephen Ochiel, adding that other patient grievances 
commonly relate to payment issues, misrepresentation of facts, cheating, lying, and sexual 
offences (e.g., “if a doctor mishandles a female patient”).460 

The KMA refers such complaints to the Medical Board. “We make sure they are 
channelled to the right people,” explained Dr. Ochiel, noting however that the KMA aims 
to protect not only the public good, but also its own membership. “If there’s a complaint 
about a member, we make sure they get a fair hearing.” KMA Program Officer Rose Kioko 
further pointed out that “KMA officials are part of the Board so it’s a complementary 
role. Complaints referred [by the KMA] to the Board may still be handled by a KMA 
member.”461 However, the KMA’s regulatory role is a limited one, because it can only 
enforce its rules among its members—and registration with the KMA is not mandatory for 
medical practitioners in Kenya.462

The Medical Practitioners and Dentists’ Board 

The Medical Board oversees complaints against medical providers 
in both private and public facilities.463 The Medical Board’s Code 
of Professional Conduct and Discipline states that “the Board shall 
always act in such a manner as to protect the public by ensuring that 
medical practitioners and dentists are properly qualified, that they 
perform their services to patients with skill and diligence and that they 
observe at all times high moral and ethical standards.”464 However, 
Medical Board officials stated in an interview that their primary aim 
is to prevent unregistered and unqualified individuals from providing 
health services.465 

The Medical Board may receive patient complaints through medical facilities, through 
the KMA, or directly from aggrieved individuals.466 A Preliminary Inquiry Committee, 
which consists of seven members, is responsible for receiving and reviewing complaints 
to determine whether the Medical Board should hold a disciplinary inquiry.467 On average, 
this process takes approximately six months.468 If a complaint is deemed meritorious, it 
is referred to the Medical Board’s tribunal and the matter proceeds to a hearing. 469 Each 
party is given an opportunity to present its case, with or without legal representation, and 
the tribunal may administer oaths, call witnesses, or require the production of books and 
documents.470 The cost of filing a complaint is Kshs. 1000 (approximately $14 US), with 
possible additional costs for legal representation at the tribunal stage.471 

The Preliminary Inquiry Committee is currently assessing about 300 complaints, although 
the extent to which they are being seriously considered is questionable.472 Stella Mwihaki, 
the Legal Adviser to the Medical Board, stated, “Only about 10% of the cases are 
legitimate, the rest are mostly misunderstandings.”473 Mwihaki further noted that only 4% 
of complaints pass the initial screening stage, and there are currently only 10 cases being 
heard by the tribunal.474 
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Despite the low number of cases that appear before the tribunal, the Medical Board takes 
an average of one year to resolve a case.475 The KMA’s Dr. Ochiel described this as a “very 
lengthy” process that “tests patience and tolerance.”476 The delays stem in part from the fact 
that the Medical Board members are not full-time employees, but rather, medical and legal 
service providers who fulfil their Board obligations on a part-time basis.477 So, for example, 
there were only three hearings scheduled to be held before the tribunal in the month of June. 

The Medical Board’s decisions are final and there is no internal appeals process. A 
party “aggrieved” by a decision has 30 days to file an appeal to the Kenyan High Court, 
which may “annul or vary the decision as it thinks fit.”478 This short time frame makes it 
difficult for many complainants to secure the financial resources and legal representation 
necessary to further pursue their case. The high legal costs and additional delays of judicial 
adjudication are also substantial deterrents. On appeal, the decision of the Medical Board 
is subject to judicial review—the Court does not determine whether the tribunal’s decision 
is right or wrong, but rather, whether the process used in reaching the decision was just 
and in accordance with the law.479 In the last two years, only one appeal has been filed, and 
the Court found in favour of the Board.480

The small number of complaints that the Medical Board accepts for hearing suggests that 
its complaints procedure acts as a filter to protect medical providers, rather than an open 
forum through which to promote accountability, transparency, and the right to health.  
A 2004 KIPPRA analysis notes:

Health laws do not seem to be designed to protect the patient from negligent 
doctors or those whose skills have atrophied. Although malpractices such 
as caesarean births designed to charge a patient more money, poor surgical 
operations resulting in complications or death, wrong prescriptions, etc. are 
regularly reported, the Medical Practitioners and Dentists Board has not taken 
necessary disciplinary measures in most cases.481

In fact, the Medical Board recently decided that Josephine, the woman who was abused 
during delivery and subjected to forcible genital mutilation at a private facility in 2005, did 
not have sufficient grounds for a hearing before the Board—even though a Nairobi Women’s 
Hospital report and the police’s P-3 form confirmed that she had been mutilated.482 

The Medical Board’s apparent reluctance to discipline practitioners was reinforced by 
the legal adviser’s comment that they are attempting to “curb complaints” by introducing 
a consent form for patients to sign before undergoing any medical procedure.483 “This 
deters complaints because once you sign then you can’t say you didn’t know what was 
happening,” she stated.484 The legal adviser added that the Medical Board employs a “public 
relations person” whose task is to educate people about their rights, although she did not 
indicate whether this individual is taking measures to ensure that medical practitioners 
provide patients with complete information before asking them to sign the consent forms.485 

The Medical Practitioners and Dentists Act requires all members of the Medical Board 
to be medical and dental practitioners, thereby enabling the profession to be largely self-
regulated.486 This leads to the danger of regulatory capture, which the 2004 KIPPRA paper 
explains as follows:

[T]here are very real issues of effectiveness and transparency in self-regulation 
because a close relationship between the regulatory body and the regulatee 
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may jeopardize the implementation of regulations, as the regulator may be 
sympathetic towards or easily manipulated by the regulators. . . . Being peers, 
medical practitioners may not be ready to take action, in order to protect the 
reputation of the profession. This may encourage malpractice and negligence in 
the medical profession.487

The paper notes that “the Board has not publicized any cases of malpractice for fear of 
damaging the reputation of the profession.”488 

Nursing Council of Kenya 

The disciplinary board of the Nursing Council accepts complaints about the conduct of 
nurses from members of the public, nurses’ supervisors, or even press reports.489 According 
to the Nursing Council’s Code of Ethics and Professional Conduct, nurses must “respect 
and promote the autonomy of clients,” “value and advocate for the dignity” of patients, 
and “apply and promote principles of equity and fairness to assist clients.”490 In its list of 
offences, the code specifically prohibits “failure to observe patients as required” and “[a]
ssault, abuse etc. of patients. . . . or threat thereof.”491 According to the Registrar of the 
Nursing Council, Elizabeth Oywer, “A common charge is professional negligence. People 
feel if they go to the hospital, it must go well.”492 

Elaborating on the Nursing Council’s disciplinary process, Oywer said:

We act on press releases. We computerize our data and we are able to detect 
anomalies. We investigate, we employ services of other departments. We 
convene a disciplinary committee. We draw a charge sheet. The AG [attorney 
general] gives a legal adviser to advise. . . . We use the health authorities in the 
area to help out.493 

The disciplinary committee of the Nursing Council generally requests the medical 
provisional officer or local authority, depending on where the alleged violation occurred, 
to conduct an investigation.494 Oywer added that the Nursing Council also arranges visits 
to health care institutions to ensure that it “approves the right places,” that established 
standards are being maintained in those approved facilities, and that policies are “changing 
with the times.”495 

The Nursing Council takes between three months and two years to resolve cases.496 
According to Oywer, the process tends to be on the longer side because the disciplinary 
committee meets only quarterly, and it must then forward its report for approval to 
the council, which also meets only quarterly.497 The Nursing Council is empowered to 
take disciplinary action against nurses, which may include a warning, suspension, or 
cancellation of a nurse’s license and registration.498 In addition, the Nursing Council may 
impose penalties, such as retraining or additional training, supervision, or performance 
assessment and appraisal.499 Aggrieved parties have the right to appeal the Nursing 
Council’s decision to the High Court within 28 days—“and in any such appeal the High 
Court may annul or vary the decision as it thinks fit.”500 However, according to Oywer, no 
decision of the Nursing Council has ever been appealed.501 

All members of the Nursing Council are nurses502 and the disciplinary process is purely 
internal; there is no role for outside actors, including the complainant and the accused 
nurse.503 The latter is required to submit a written statement and may attend the hearing 
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with a legal representative, but will not be called as a witness.504 
Complainants incur no filing costs (other than the personal costs 
associated with submitting the complaint), and they are allowed, but not 
required, to attend the hearing with a legal representative.505 

Clinical Officers Council

Clinical officers train in medicine for three years, usually in a teaching 
hospital, and then do a one year internship before they qualify for 
registration.506 Unlike doctors, the training for clinical officers is 

conducted at the diploma level and lasts for four years, as opposed to six years.507 After 
completing their initial training, clinical officers can pursue an 18-month higher diploma to 
specialize in a particular medical field.508 The first group of clinical officers specializing in 
reproductive health graduated last year.509 These clinical officers are equipped to provide 
a range of reproductive health care, including family planning services, antenatal care, 
treatment for sexual transmitted infections, and caesarean sections.510 

Clinical officers are required to observe the same code of conduct as medical 
practitioners.511 However, the Clinical Council has its own disciplinary committee, 
which can receive complaints about clinical officers from health facilities or individual 
complainants. Once a complaint is filed, the Clinical Council holds an inquiry and can 
call witnesses, but the complainant no longer has a role in the proceedings.512 If a clinical 
officer is found guilty, the council may cancel his or her license and registration.513 The 
Clinical Council’s decision can be appealed to the High Court within 30 days.514

Although clinical officers are responsible for much of the care provided in private 
facilities, they lack adequate regulatory oversight. An officer of the Clinical Council 
recently noted that its disciplinary committee does not receive many complaints.515 A visit 
to the Clinical Council in February 2007 revealed that it is very inaccessible—it is located 
on the outskirts of town, it is extremely difficult to find, and the road leading to it is barely 
passable by vehicles. 

Nairobi City Council 

PMH falls under the supervision of Nairobi City Council, which is part of the Ministry 
of Local Government. Dr. Daniel Nguku, the Medical Officer of Health at Nairobi 
City Council, said a person with a complaint should first seek redress within the facility 
that provided the medical service.516 If that does not lead to any results, he suggested 
the complainant should go to the City Council’s Medical Officer of Health or, if it 
is serious enough, to the Ministry of Health. However, it was very difficult to obtain 
specific information about how to file complaints or how such complaints are handled by 
City Council.

Lack of formalized internal complaint mechanisms

Kenyan law does not require health institutions to establish formal internal complaint 
mechanisms. The chairman of the Medical Board confirmed that the establishment of a 
complaint mechanism is not a prerequisite for the registration of a medical facility, and 
that failure to do so does not result in any penalties.517 “Patients’ rights are not a well-
developed issue,” said Dr. John Nyamu, a leading obstetrician-gynaecologist based in 
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Nairobi. “There are no communications from the government to private practitioners. 
There are no guidelines. Even the Board just registers [doctors] and does not give 
guidelines. Especially for the ones they register, they should have workshops. There is no 
component of patients’ rights in medical training.”518 

Dr. Shadrack Ojwang, an obstetrician-gynaecologist at Kenyatta National Hospital (KNH), 
said patients theoretically have “overwhelming rights” to complain to a nurse or even to 
a government minister about the health services they received.519 “But if you go to the 
ground, it might not be what I’m saying,” he acknowledged. “The chief nurse might say, 
‘I’m busy, come tomorrow,’ even if she’s free.”

In a first-person Nation article, Gilbert Odira, whose wife died during childbirth at PMH 
in 2000, expressed his frustration with the absence of formalized complaint mechanisms.520 
Odira spent four years trying to ascertain how his wife had died and the fate of his 
newborn infant: “Nobody wanted to talk about this issue and everyone was keen to pass 
the buck.” [See Structural Barriers section.] 

Large hospitals often have suggestion boxes, and patients can also make verbal complaints 
to staff members, which are then supposed to be addressed by the relevant department 
head.521 However, as the KMA’s Dr. Ochiel noted, “this is an informal process—not 
formalized.”522 Other leading doctors added that medical and administrative staff members 
are not given any guidance on how to address complaints. “This is an area where there are 
no official, clearly put guidelines that spell out how staff and patients are to respond,” said 
Dr. Karanja, an obstetrician-gynaecologist and professor at the University of Nairobi.523 He 
also noted that he does not know what happens to comments placed in the complaint boxes 
at health facilities because he has never seen anyone collecting them.524 Dr. Helton Jilo, the 
Director of Maternal Health in the Ministry of Health’s Division of Reproductive Health 
confirmed: “There is no written procedure. Most [complaints] are handled locally.”525 
Although the Ministry of Health has reportedly recently enacted new guidelines on 
handling complaints, they had not yet been distributed as of May 2007.

Faith-based associations also have failed to implement formalized complaint procedures 
in their member facilities. CHAK, according to its Quality Assurance Officer, does not 
handle patient complaints and does not require its member facilities to establish any 
formal complaint mechanisms, although it encourages them to have suggestion boxes.526 
“If patients are not satisfied, they can come to us,” he said. “We have CHAK employees 

on those hospital boards who will address the issue, or we will take it 
to the Ministry of Health working group.” The Catholic Secretariat’s 
facilities have suggestion boxes, but Executive Secretary Dr. Ogola said, 
“Complaints are a new thing, not very well organized.”527 

Effective complaint mechanisms can provide redress to individual 
victims of rights violations and improve health care by ensuring 
provider accountability. As a leading midwife noted, “The more women 

who get the complaints in the right ear, the better services will become.”528 Moreover, 
complaint mechanisms can serve as tools for measuring and improving quality of care. By 
studying the nature and frequency of complaints, providers and government officials can 
identify and address weaknesses and negative trends. 

For example, Family Health Options Kenya (FHOK) has implemented a quality-
assessment procedure to help improve its services. One out of every 15 patients is selected 
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for an exit interview, in which they are asked questions to gauge satisfaction with the 
services received.529 The FHOK facility also has a suggestion box with a label encouraging 
patients to “tell us” if they did not like the services provided. “Our clients educate us so 
our changes come from client suggestions,” said an FHOK provider, explaining that many 
of the facility’s services have been introduced in response to patients’ comments. “Our 
client forms are detailed; our clients are empowered.”530 

FHOK’s procedure can serve as a helpful model for other health care providers and 
facilities. “We need a formal structure which will investigate and establish process, [and] 
can record and see a pattern so society can prevent it,” stated the KMA’s Dr. Ochiel. “We 
need a system to establish why and how. Most causes [of complaints] are preventable.”531 
According to Dr. Ochiel, although some hospital departments hold meetings to discuss 
mortalities and near-miss cases, there are many unacknowledged patients who do not meet 
those criteria but have nonetheless suffered. 

“Patients don’t complain because of nothing wrong,” recognized KNH’s Dr. Ojwang. 
“It is always because they were abused by a nurse or mistreated or have psychological 
problems. Patients are always right until proven wrong.”532 Dr. Ochiel asserted, “Since 
the majority of people don’t complain, there should be a system that would bring out the 
silent majority.”533 

Obstacles to Seeking Redress

Lack of information

A major obstacle to ensuring accountability is the lack of public awareness about patient 
rights and the mechanisms that do exist to redress violations. Dr. Karanja called for public 
education on rights, so that people can demand what they are due. “Many times, people 
don’t even know their rights are being violated,” he commented.”534 Dr. Nyamu concurred 
that patients are unaware of their rights. “They do not have an advocate,” he said. “They 
do not have the information. It is difficult for clients to be informed. When they come [to 

seek medical services] they come for specific problems, and they have 
no time for counselling.”535 Prudence, who works in the maternity ward 
of a district hospital in Kisumu, confirmed that “mamas don’t know 
their rights,” and added that nurses prefer it that way. “The nurses also 
don’t like people who seem to know,” she said. “The thing is to just keep 
quiet, finish your business, be patient, and then leave. Even if they tell 
you wrong things, just agree.”536

This holds particularly true for patients in public facilities. “People who 
go to private hospitals complain much more because of the nature of 
people who go there—they know their rights; they are paying for the 

service,” observed Dr. Ochiel. In public hospitals, on the other hand, “the people treating 
you act as if you are seeking a favour” and patients fear being thrown out or not treated 
if they voice any complaints.537 “When health care workers think that they are doing a 
favour [by providing medical services] or that patients are seeking a favour, you have an 
imbalance of power,” Dr. Ochiel explained. 

Even women who knew that their rights had been violated expressed feeling unable to 
voice their grievances because they did not know how or where to do so. Carole, who 
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sought contraception at Park Road, a private clinic, was given a form of contraception she 
did not want, which led to negative side effects.538 When she returned to try, yet again, 
to change her contraception, she was told that she had to wait several months before 
switching, and was again made to pay a consultation fee. “I was not happy,” Carole said, 
adding however, “I could not complain and I just agreed. If I knew where to complain, I 
would have gone to complain.” 

A woman who participated in an April 2007 focus group discussion in Kisumu narrated the 
story of her friend, who was mistreated for a miscarriage at KNH: 

[S]he was told to go home after the cleaning. After one week, she still felt 
pregnant and had pain in the stomach. She went to the gynaecologist and she was 
told she was not cleaned properly. She was admitted [again] at Kenyatta. She 
had a lot of pain, she says Kenyatta was not good to her. They didn’t advise her 
properly. . . . She didn’t complain because to whom would she have done so?539 

Similarly, women who had negative experiences with health facilities 
during delivery explained that they wanted to complain, but did not 
know how to do so. Betty, who had to beg the attendants to give her 
anaesthesia for post-delivery stitching after giving birth, said: “I felt 
angry and desperate. . . . I didn’t know where to go to complain. If I 
had, I would have complained.”540 Similarly, a woman who delivered 
at PMH in 1993 said, “I would have complained about the neglect and 
rudeness—the abuse was too much.”541 This sentiment was echoed by 
another woman who was mistreated during her 1997 delivery at PMH: 
“I would have complained about Pumwani; they were very rude.”542 

A woman who participated in an April 2007 focus group discussion in Kisumu declared, 
“We need to empower women to give them the basics. Women suffer because of 
ignorance. We need to have forums to give them information on where to report. . . . We 
need forums at the church or community levels to create awareness.”543 This participant, 
who suffered rights violations at a health care facility over a decade ago, added, “Like in 
my case, since 1993 I have never reported [what happened to me]. It is only today that I 
have managed to share my experience. It is just lack of knowledge.”

Other obstacles to complaining about rights violations include displaced files and the 
inability of patients to gather information because medical providers often do not wear 
identity tags, do not identify themselves to the patients, and do not explain the procedures 
they are conducting. Regina wanted to bring charges against a doctor for leaving a rusted 
surgical blade inside her uterus, which led to years of excruciating pain and devastating 
health consequences.544 “I wanted to get my file because I wanted to sue him, but my file 
is not there,” she said. “If given an opportunity I would complain. I can’t do any work and 
I used a lot of money—to date, I still go for check-ups. Imagine, [since] 1993 I can’t bend 
. . . . It really affected my life. I get infections easily. . . . It’s a big scar. This cost me my 
marriage. Given a chance, I would sue him.”

Hostile responses

Patients reported getting negative responses when they tried to educate themselves about 
their medical condition and treatment. Jackline, who tested positive for HIV after her 
delivery—which she believes was due to the nurse’s use of contaminated scissors—felt 
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she had received insufficient information from the PMTCT (Preventing Mother-to-Child 
Transmission of HIV) counsellor. The medical staff rejected her attempts to get more 
information. “You can’t ask a question,” she observed. “The doctor is treating you but 
you can’t ask how or why you are given a drug. You will be told that ‘if you know more 
than I do, then why did you come here?’ [But] it’s good for a patient to know what she is 
suffering from.”545 In this context, it is difficult for patients to recognize or gather enough 
information to demonstrate a violation of their rights. 

Dr. Karanja further noted that patients are likely to “encounter 
harassment” if they complain about medical services.546 Based on her 
experience working in a maternity ward, Prudence concurred, saying: 
“You can complain . . . [you] are given the right, though the nurse 
will hate you.”547 She explained that patient grievances are raised at 
nurse meetings, and the nurses often harass those patients afterwards 
for having complained. “Later you see the nurses saying, ‘You are 
complaining we are beating you—are you children that we can beat you? 
And even if we beat you, it’s now over.’” Prudence added that if many 
patients raise complaints against a particular nurse, that nurse is replaced 
immediately—however, the nurse is simply “taken to another ward, and 
the problem goes to another ward.” 

Another woman who participated in an April 2007 focus group discussion in Kisumu 
remarked, “Sometimes people don’t complain for fear of victimization. Maybe they should 
complain when they have left the hospitals. They should mark the nurses and go to the 
superintendent.”548 However, she echoed Prudence’s concern that “they just transfer the 
nurses [that patients complain about] to other hospitals.”549

Josephine, who was abused and mutilated during delivery at a private facility in 2005, 
stated that she did not know whether any of the men who violated her were doctors.550 
She determined their names only by hearing them refer to each other. When Josephine 
returned to the facility to complain about her experience to a doctor, she described his 
response as follows: 

He said, ‘Look, whatever the case has happened to you, it’s unfortunate. Now 
because we can’t line up these people in the labour wards for you to choose 
who did this to you—now you just go home, be happy, you have your child. 
Others don’t. If you speak these things out, you are the one who will be ashamed 
because now already it is done. . . .’ I tried to ask him, ‘Suppose it was your 
wife to whom he had done this, would you say like that?’ He just said, ‘Now 
there’s nothing I can do.’ 

When Josephine told the doctor about the verbal abuse she had endured during delivery, 
the doctor replied, “That’s the language they use in the labour ward.” Despite this 
indifferent response, Josephine decided to pursue a legal case to redress the violations 
she suffered, but has encountered many obstacles that have prevented her from obtaining 
restitution, as described in the text box below. “Maybe this has happened to women 
and they just keep quiet,” she said. “It was a bad experience in a hospital, where you’re 
supposed to get help—that’s why you go.” 
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Following her assault and mutilation during her second delivery at St. Mary’s Hospital in Langata 
in 2005, Josephine obtained an objective evaluation at Nairobi Women’s Hospital, where the 
doctor issued a report confirming that female genital mutilation had been performed. However, 
Josephine was later called back to the same facility for a second examination, after which a 
different doctor denied the initial findings and issued a contradicting report. Josephine felt that 
this second doctor was protecting the practitioner who had mutilated her: “[It was] as if they 
cooperated in torturing me; it was as if he was hired for such a job.” 

Josephine also encountered unreasonable obstacles when pursuing the matter with the police. A 
police officer agreed to take Josephine to a police doctor to fill out the requisite P-3 form, but only 
if Josephine paid her bus fare. The police P-3 form confirmed that a clitoridectomy had been 
performed on Josephine, but the police refused to press criminal charges. “They said, ‘Even if 
we take this forward, the papers will be thrown away—there is no case here,’” she recounted. 
The Penal Code, however, provides that rendering medical or surgical treatment to any person 
“in a manner so rash or negligent as to . . . be likely to cause harm to any other person,” is a 
criminal offence.552 

“If you can’t help me, I’ll just go home, what can I do—you’re in power,” Josephine recalled 
saying to the police officials. “If I took the law in my hands and went to the hospital and stabbed 
the man to death, you’d be very fast to take me to court and put the chains on me. But now I’m 
telling you exactly what happened to me. . . . If you can’t help I have no choice. I can’t take the 
law on my hands. I just have to go home.”

The Medical Board also rejected Josephine’s case for a hearing, as noted above, but did not 
provide a reason for this decision. Josephine is now pursuing other legal options for redress.

Continued Obstacles Faced by Josephine551 

Trainings 

A key component of quality health care services is ongoing training for service providers. 
However, although nurses must complete 20 hours of continuing education every three years 
in order to renew their licenses,553 there are no ongoing training requirements for doctors and 
clinical officers to expand and update their skills. As a 2004 KIPPRA paper notes:

Medical knowledge of most practitioners may not be up-to-date due to lack of 
a legal requirement for continuous updating of medical knowledge and skills. 
With the challenge of emerging new diseases, a practitioner may easily become 
limited in application of new methods of diagnosis and treatment and continue 
using outdated medical technology, leading to errors.554

The Medical Board oversees the training of medical providers only until they obtain their 
degrees and licenses to practice.555 Board officials contended that they are not responsible 
for formulating guidelines for medical providers or offering continued medical education 
trainings, because that falls under the mandate of the Ministry of Health.556 In contrast, 
the Nursing Council does regulate the training of nurses,557 although it could require more 
education on behaviour toward patients. As one hospital staff worker observed, “nurses are 
also ignorant” about patients’ rights.558

The 2004 Kenya Service Provision Assessment Survey (2004 KSPAS) found that 
medical providers were lacking in knowledge not only about new methods, but also 
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about basic information critical to providing quality maternal health care. For example, 
only 6% of midwives interviewed for the survey could name all four categories of the 
signs of postpartum haemorrhage and only 12% of midwives were able to name all four 
expected interventions for postpartum haemorrhage. 559 Guidelines for managing delivery 
complications were available in only 7% of delivery-service areas.560 Moreover, in fewer 
than one-third of facilities had the majority of providers received any structured training 
relating to delivery services during the past year.561 And only 8% of providers had received 
routine training on labour care or on lifesaving skills.562 

“People like us working in these areas need a lot of information and 
education,” said the head of Kasarani Maternity Hospital, Anne Mulinge, 
referring to the need for more information about service provision and 
staff management.563 Mulinge noted that this is particularly true for 
private practitioners, because the government prioritizes training its own 
medical providers first. Likewise, CHAK’s Joseph Oyongo called for 
religious associations to be included in the government’s reproductive 
health trainings—“the Ministry of Health is conducting them, but 
leaving us out,” he said.564 The Ministry of Health recently distributed 

a circular announcing that every training session should include two people from faith-
based organizations, but Oyongo said this is not yet being implemented. The Ministry has 
also established a working group for faith-based organizations to provide input on public 
policy, but according to Oyongo, “grass roots implementation is a problem.” Mulinge 
emphasized, “It’s hard for private practitioners to know more. We want training—that’s 
what we cry for—so we can get the knowledge.”565
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The Human Rights Implications of Violations 
in the Health Care System

The negligence and abuse documented in this report have more than 
just public health implications; they also constitute serious violations 
of human rights that are protected under national, regional, and 
international law. Fundamental human rights that the government of 
Kenya is obligated to guarantee include the rights to life and health; 
the rights to equality and non-discrimination; the right to be free from 
torture and cruel, inhuman, or degrading treatment; the right to dignity; 
the right to information; the right to privacy and family; and the right to 
redress. The violations described in this report demonstrate that Kenya 
is not honouring its domestic and global commitments to respect, 
protect, and fulfil these rights. 

International and Regional Standards 

Several regional treaties—the African Charter on Human and People’s Rights (African 
Charter),566 the African Charter on the Rights and Welfare of the Child (Children’s 
Charter),567 and the African Charter’s Protocol on the Rights of Women in Africa (Maputo 
Protocol)—provide important protections for the rights of women and girls in Kenya. The 
Kenyan government has ratified the African Charter and the Children’s Charter, and has 
signed but not yet ratified the Maputo Protocol.568 However, even by signing the Maputo 
Protocol, which offers the most explicit recognition and protection of reproductive rights in 
the African regional system, Kenya is obligated to refrain from acting in a way that “would 
defeat the object and purpose of the treaty,”569 which includes “the full realisation of the 
rights” recognized in the treaty.570 

Kenya has also confirmed its commitment to upholding international human rights 
standards by ratifying several major global treaties, including the International Covenant 
on Civil and Political Rights (Civil and Political Rights Covenant),571 the International 
Covenant on Economic, Social and Cultural Rights (Economic, Social and Cultural 
Rights Covenant),572 the Convention on the Elimination of All Forms of Discrimination 
against Women (CEDAW),573 the Convention on the Rights of the Child (Children’s 
Rights Convention),574 and the Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment (Convention against Torture).575 A state that 
ratifies or accedes to an international convention “establishes on the international plane 
its consent to be bound by a treaty.”576 The government of Kenya is therefore obligated 
under international law to protect the rights guaranteed by these instruments. However, 
with the exception of the Children’s Rights Convention, Kenya has failed to domesticate 
the provisions of these treaties through national-level laws. Furthermore, Kenya has not 
yet ratified the Optional Protocols to the Civil and Political Rights Covenant, CEDAW, or 
the Convention against Torture—all of which would permit individuals to submit rights-
violation claims directly to the relevant monitoring body, as established by each treaty, 
after exhausting domestic remedies. 

The legally binding provisions of the major human rights conventions are complemented 
by politically binding international consensus documents that support a globally 
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recognized reproductive rights framework. These include the outcome documents 
of international conferences such as the United Nations International Conference on 
Population and Development (ICPD Conference) and the United Nations Fourth World 
Conference on Women (Beijing Conference)—both of which Kenya participated in.577 
Moreover, Kenya has committed itself to attaining the United Nations Millennium 
Development Goals, which prioritize promoting gender equality, reducing maternal 
mortality, and combating HIV/AIDS as key development issues for the new millennium.578 

Protected Rights

The government of Kenya is legally bound to respect, protect, and 
fulfil the following rights pursuant to the international and regional 
conventions that it has signed or ratified.

The rights to life and health 

The abuse and negligence endured by women when giving birth in 
Kenyan health facilities, Kenya’s restrictive abortion law, and the 
barriers to contraceptive access encountered by Kenyan women all 
constitute violations of the rights to life and health. 

International and regional conventions repeatedly recognize the 
fundamental rights to life and to the highest attainable standard of 
health, and impose an obligation on states to enforce these rights.579 

The African Charter, for example, states: “Every individual shall have the right to enjoy 
the best attainable standard of physical and mental health. States Parties to the present 
Charter shall take the necessary measures to protect the health of their people and to 
ensure that they receive medical attention when they are sick.”580 The Maputo Protocol 
specifically calls upon states to “ensure that the right to health of women, including sexual 
and reproductive health is respected and promoted.”581 In addition, the Kenyan constitution 
specifically protects the right to life.582 

As indicated above, the right to health encompasses physical, mental, and sexual health.583 
Expounding on governments’ obligations in this context, the Committee on Economic, 
Social and Cultural Rights (ESCR Committee) has explained: 

The right to health contains both freedoms and entitlements. The freedoms 
include the right to control one’s health and body, including sexual and 
reproductive freedom, and the right to be free from interference, such as 
the right to be free from torture, non-consensual medical treatment and 
experimentation. By contrast, the entitlements include the right to a system of 
health protection which provides equality of opportunity for people to enjoy the 
highest attainable level of health.584

The ESCR Committee further states that an essential component of the right to health is the 
availability, accessibility, acceptability, and quality of health facilities, goods and services.585

The rights to life and health are intrinsically linked to women’s right to accessible, 
quality reproductive health care services—without which women may experience unsafe 
pregnancies, unsafe abortions, and high rates of maternal mortality and morbidity. 
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Recognizing the special health needs of women, the ICPD Programme of Action urged: 

States should take all appropriate measures to ensure, on a basis of equality 
of men and women, universal access to health care services, including those 
related to reproductive health care, which includes family planning and sexual 
health. Reproductive health care programmes should provide the widest range 
of services without any form of coercion.586

To this end, international and regional human rights standards require Kenya to eliminate 
discrimination and all other barriers that women face in accessing health care services.587 
The Maputo Protocol calls upon states to provide adequate, affordable, and accessible 
health services to women and to establish and strengthen ante-natal, delivery, and post-
natal health and nutritional services for women during pregnancy and while breast-
feeding.588 Similarly, CEDAW requires states to “ensure to women appropriate services 
in connection with pregnancy, confinement and the post-natal period, granting free 
services where necessary,” and to empower women to “decide freely and responsibly 
on the number and spacing of their children, and to have access to the information, 
education and means to enable them to exercise these rights.”589 The CEDAW Committee 
has also emphasized the need for governments to monitor the quality of their nations’ 
health services590 and to make sure that such services are “delivered in a way that ensures 
that a woman gives her fully informed consent, respects her dignity, guarantees her 
confidentiality and is sensitive to her needs and perspectives.”591 The Children’s Rights 
Convention also affirms the right to “necessary medical assistance and health care,” 
“appropriate pre-natal and post-natal health care for mothers,” and “family planning 
education and services.”592 

The abuse and negligence that women endure when giving birth in Kenyan health facilities 
constitute egregious violations of the rights to life and health. [See Delivery section.] 
The widespread delays and neglect in providing medical services; lack of assistance 
before, during, and immediately following labour; rough and degrading treatment during 
examinations; physical and verbal abuse; lack of basic infrastructure and supplies; inability 
to handle complications; and delivery in unhygienic conditions endanger the health and 
lives of the women and their babies. Furthermore, the trauma of these negative experiences 
can discourage women from seeking reproductive health care services in the future, which 
has an ongoing, adverse long-term impact on their health and lives.

The barriers that women encounter when trying to access contraception also violate 
their right to health. [See Contraception section.] Delays and financial obstacles, 
misinformation about family planning, stockouts of preferred methods, lack of necessary 
equipment to insert family planning devices, and inability to access emergency 
contraception at many facilities lead to unwanted pregnancies, which can have negative 
and far-reaching consequences on women’s health and wellbeing. Furthermore, Kenya’s 
restrictive abortion law leads women with unwanted pregnancies to seek unsafe illegal 
abortions, which can result in serious illness, sterility, or death. [See Abortion section.]

The rights to equality and non-discrimination

The abuses that women encounter in health facilities constitute discrimination on the basis 
of gender, because only women require health care services for pregnancy and childbirth, 
and the rights violations have a disparate adverse effect on women’s health. Differences in 
health care services that women receive based on their ability to pay also violate the rights 
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to equality and non-discrimination, as does disparately harsh treatment of younger women. 

The rights to equality and non-discrimination—regardless of gender, age, or financial 
resources—are bedrocks of human rights doctrine and fundamental principles of 
international and regional law.593 Every human right discussed in this section must be 
exercised without discrimination.594 

The African Charter not only declares that all individuals are “equal before the law,” but 
also specifically requires states parties to “ensure the elimination of every discrimination 
against women and also ensure the protection of the rights of the woman and the child as 
stipulated in international declarations and conventions.595 Similarly, the Maputo Protocol 
calls upon states to reform laws and practices that discriminate against women.596 On the 
national level, the Kenyan constitution also contains a provision that protects the right to 
be free from discrimination.597 

International standards emphasize the need for equality in “access to health care services, 
including those related to family planning.”598 The right to health is subject to progressive 
realization and resource availability,599 but states must take “deliberate, concrete and 
targeted” steps towards the realization of this right, and some obligations are immediate 
and not subject to resource availability.600 The minimum core government obligations 

that the ESCR Committee has recognised include the duty to ensure 
reproductive, maternal (ante-natal as well as post-natal), and child health 
care.601 Similarly, in its 2007 Concluding Observations, the Children’s 
Rights Committee recommended that the Kenyan government give all 
pregnant women health and social services free of charge.602

With regard to economic access, the ESCR Committee has stated: 
“Health facilities, goods and services must be affordable for all. Payment 

for health care services, as well as services related to the underlying determinants of 
health, has to be based on the principle of equity, ensuring that these services, whether 
privately or publicly provided, are affordable for all, including socially disadvantaged 
groups.”603 Thus, the governmental obligation to protect health includes taking measures 
to ensure that private health care facilities provide services that meet the state’s human 
rights obligations.604 Kenya must “ensure that privatization of the health sector does not 
constitute a threat to the availability, accessibility, acceptability and quality of health 
facilities, goods and services.”605 

The abuses that women encounter during delivery in health facilities have a disparate 
adverse effect on women’s health. [See Delivery section.] This disparity is heightened by 
the amplified vulnerability of women who are pregnant or have recently given birth, as 
recognized in international human rights law by the provision for special protection of 
mothers during and for a reasonable period before and after childbirth.606 Abuses that take 
place around delivery thus prevent women “from accessing and benefiting from health 
care on a basis of equality.”607 Abuse motivated by or related to one’s gender also violates 
the rights to equality and non-discrimination, which means that international and regional 
equal-protection provisions require governments to enact and enforce laws protecting 
women’s physical safety and integrity.608 The increased neglect and abuse encountered by 
young women who deliver in health facilities constitutes added discrimination on the basis 
of age. The government is required to remedy all such discrimination in both the public and 
the private sectors.609
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Any differences in health care services that women receive based on their ability to pay 
also violate the rights to equality and non-discrimination. [See Discrimination section.] 
Women delivering in public facilities reported enduring longer waits, poorer-quality 
services, a greater dearth of basic supplies, and inappropriately levied costs due to high 
rates of corruption—and they frequently stated that they would rather seek maternal 
health services in a private facility if they could afford to do so. User fees that prevent 
people from obtaining certain services, like reproductive health check-ups, and result 
in women being turned away from hospitals as they are about to give birth also violate 
the right to non-discrimination. The inconsistent and ineffective implementation of fee 
exemptions and the degrading and lengthy fee-waiver process have done little to remedy 
this inequality.

The right to be free from torture and cruel,  
inhuman, or degrading treatment

The verbal and physical abuse around delivery, inappropriate stitching practices, and 
detention in health facilities documented in this report all constitute serious violations of 
the right to be free from torture and cruel, inhuman, or degrading treatment.

The right to be free from torture and cruel, inhuman, or degrading treatment is not only 
specifically protected by several international and regional conventions that Kenya has 
ratified,610 but is now arguably a facet of customary international law.611 The Kenyan 
Constitution also safeguards the right to protection from inhuman treatment.612 According 
to the African Charter, “All forms of exploitation and degradation . . . particularly . . . 
torture, cruel, inhuman or degrading punishment and treatment shall be prohibited.”613 
Cruel, inhuman, and degrading treatment is not restricted to acts that cause physical 
pain; it also encompasses actions that result in mental suffering.614 The Human Rights 
Committee has clearly stated that the protection against cruel, inhuman, and degrading 
treatment applies to medical institutions.615 

Verbal and physical abuse in health care facilities—especially during the particularly 
vulnerable periods before, during, and after childbirth—infringes upon women’s 
physical and psychological integrity, thus violating the right to be free from torture and 
cruel, inhuman, or degrading treatment.616 Similarly, the extended delays that women 
endure before receiving medical attention during labour or while waiting for stitches after 
delivery—as well as being stitched without anaesthesia—cause women a great deal of 
physical and emotional suffering. [See Delivery section.] The practice of detaining women 

in medical facilities because they cannot pay their medical bills is also 
a violation of the right to be free from torture and cruel, inhuman, or 
degrading treatment. [See Detention inset.]

The right to dignity

Detention in health facilities, abusive treatment, and difficulties seeking 
redress for rights violations all infringe upon the right to dignity.
	
The right to dignity is recognized and protected by international 
and regional instruments.617 The African Charter states, “Every 
individual shall have the right to the respect of the dignity inherent in 
a human being.”618 The Maputo Protocol calls upon states to “adopt 
and implement appropriate measures to ensure the protection of 
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every woman’s right to respect for her dignity.”619 The Children’s Charter makes several 
references to the governmental obligation to protect dignity.620

The abusive treatment that women face during delivery in Kenyan health facilities and the 
practice of detaining patients who are unable to pay their medical bills violate the right to 
dignity. [See Delivery and Discrimination sections.] Breaches of this right are also evident 
in the obstacles that people report encountering when seeking redress for rights violations 
in hospitals or in their quests for information about loved ones who died during delivery. 
[See Structural Barriers section.]

The right to information

Insufficient family planning information, failure to follow informed-consent procedures, 
and lack of transparent record-keeping are all examples of violations of the right to 
information.

The right to information about health is a critical component of reproductive rights; 
failure to provide such information can threaten the rights to life, health, and autonomy 
in decision making, and all other reproductive rights of women and girls. The African 
Charter recognizes that every individual has “the right to receive information” and “the 
right to education.”621 The Maputo Protocol specifically includes “the right to have family 
planning education” and further obligates governments to “provide adequate, affordable 
and accessible health services, including information, education and communication 
programmes to women especially those in rural areas.”622 

International treaties and consensus documents also strongly endorse the right to full and 
accurate information about one’s health, particularly in matters of family planning.623 
The ICPD Programme of Action calls for ensuring “that comprehensive and factual 
information . . . [is] accessible, affordable, acceptable and convenient to all users.”624 
The ESCR Committee “interprets the right to health . . . as an inclusive right extending 
not only to timely and appropriate health care but also to the underlying determinants of 
health, such as access to . . . health-related education and information, including on sexual 
and reproductive health.”625 Information accessibility consists of “the right to seek, receive 
and impart information and ideas concerning health issues.”626 CEDAW requires states to 
take measures to guarantee access to “information to help to ensure the health and well-
being of families, including information and advice on family planning”; to protect rural 
women’s “access to adequate health care facilities, including information, counselling 
and services in family planning”; and to ensure access to the “information, education 
and means” that would enable women to exercise their right to decide the number and 
spacing of their children.627 Similarly, the Children’s Rights Convention requires states to 
“develop preventive health care, guidance for parents and family planning education and 
services.”628 

Moreover, international law recognizes that the right to information includes an 
individual’s right to access her medical files—which is essential to autonomy and 
informed decision-making.629 As the World Health Organization  Declaration on Patients’ 
Rights states, “Patients have the right of access to their medical files and technical records 
and to any other files and records pertaining to their diagnosis, treatment and care and to 
receive a copy of their own files and records or parts thereof.”630 
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Kenyan medical facilities violate this right to information in myriad ways—from the lack of 
transparent record-keeping, to the failure of staff members to wear badges or clearly identify 
themselves, to the inability of patients to obtain clear information about their treatment. [See 
Structural Barriers and Delivery sections.] The fact that these facilities often do not obtain 
informed consent for medical procedures, such as tubal ligation, is also a serious rights 
violation. Furthermore, failing to provide comprehensive, accurate information to women 
seeking family planning services and delivery care violates the right to information. [See 
Delivery and Contraception sections.]

The right to privacy and family

The right to privacy also finds support in both international and regional law.631 The Civil 
and Political Rights Covenant states, “No one shall be subjected to arbitrary or unlawful 
interference with his privacy, family, [or] home,” and recognizes the family as “the natural 

and fundamental group unit of society [that] is entitled to protection by 
society and the State.”632 Similarly, the Economic, Social and Cultural 
Rights Covenant recognizes that “[t]he widest possible protection and 
assistance should be accorded to the family, which is the natural and 
fundamental group unit [of] society,” and that, accordingly, “[s]pecial 
protection should be accorded to mothers during a reasonable period 
before and after childbirth.”633

The Human Rights Committee has also recognized a state’s obligation to protect the right 
of privacy against interferences from both public and private entities, including private 
hospitals, stating:

[T]his right is required to be guaranteed against all such interferences and 
attacks whether they emanate from State authorities or from natural or legal 
persons. The obligations imposed by this article require the State to adopt 
legislative and other measures to give effect to the prohibition against such 
interferences and attacks as well as to the protection of this right.634

The right not to be subjected to unlawful interference with one’s privacy also supports the 
right to access files concerning one’s medical treatment and status. In addition, informed 
consent is a key component of the right to privacy. The Maputo Protocol and the Civil and 
Political Rights Covenant prohibit performing medical experimentation on women without 
their informed consent.635

The right to privacy of Kenyan women is violated when they are not treated with respect 
and confidentiality when seeking reproductive health services, when they are not given 
access to their files, when medical procedures are performed upon them without informed 
consent, and when they are detained in hospitals and thereby forcefully separated from 
their families. [See Delivery and Discrimination sections.]

The right to redress 

The lack of adequate complaint procedures and mechanisms and the many barriers to 
seeking redress documented in this report demonstrate clear violations of the right to redress.

Regional and international treaties establish the basic right of individuals to an effective 
remedy when their human rights have been violated.636 The Maputo Protocol specifically 
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recognizes women’s right to redress, requiring states to “provide for appropriate remedies 
to any woman whose rights or freedoms . . . have been violated.”637 Similarly, the Human 
Rights Committee has established that “a failure by a State Party to investigate allegations 
of violations could in and of itself give rise to a separate breach of the Covenant.”638 

Several international treaties specifically require that an effective remedy exist with 
respect to violations of the right to health. The CEDAW Committee has stated that in 
order for states to demonstrate that they “respect, protect and fulfil” a woman’s right to 
health care, they must “ensure that legislation and executive action and policy comply 
with these three obligations” and also “put in place a system that ensures effective judicial 
action,” indicating that a failure to provide such a remedy would “constitute a violation 
of article 12 [right to health].”639 The ESCR Committee has also emphasised that states 
must establish remedies and ensure that individuals have effective access to these remedies 
when their right to health is violated.640 

The lack of effective complaint procedures and mechanisms for patients who suffer rights 
violations in Kenyan health facilities constitutes a violation of their right to redress. [See 
Complaints section.] International law requires the government to provide effective redress 
mechanisms for these violations, as indicated in the Remedies text box below. 

National Law and Policy

Some protections for the rights set forth above are included in Kenya’s existing national 
laws and policies. However, as discussed in the Complaints section, neither adequate 
protections nor complaint mechanisms exist to address the types of violations identified in 
this report.

The Constitution

The existing Constitution protects many of the rights that this report outlines, but the 
new Constitution will hopefully provide even more explicit protections for economic 
and social rights, such as the right to health. The 2005 Draft Constitution expanded the 
definition of discrimination to include categories such as pregnancy, marital status, and 
health status (relevant to HIV/AIDS);641 empowered the state to undertake affirmative 
action programmes where necessary for the benefit of disadvantaged groups;642 specifically 
required that the state provide reasonable facilities and opportunities to enhance the 
welfare of women;643 provided for the right to health (including the right to health care 
services and reproductive health care);644 and clearly stated that the state must protect, 
promote and fulfil all human rights including “its international obligations in respect of 
human rights.”645 Although the Draft Constitution was rejected in a national referendum, 
the issues in contention leading to its rejection did not include the recognition of economic 
and social rights. The process of constitutional review is currently ongoing.

Legislative provisions

Penal Code

The Penal Code646 criminalizes various forms of assaults to the person. Whether or not 
an assault causes bodily harm, it is a misdemeanor offence;647 intentional acts that are 
intended to wound or cause grievous harm to an individual’s health are felonies.648 Health 
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Effective remedies to rights violations are vital: they do more than simply protect human rights, 
they can also promote them.650 However, the complaint mechanisms discussed in this section 
fall short of the steps that international law requires the Kenyan government to take in order to 
ensure that individuals can seek redress when their rights are violated. Key elements in making 
the right to redress a reality include:

Mechanisms to ensure effective remedies for rights violations 

The Civil and Political Rights Covenant, which Kenya has ratified, requires states to ensure that 
any person claiming a remedy for a rights violation is heard by “competent judicial, administrative 
or legislative authorities” or another competent authority established by the state.651 The treaty’s 
monitoring body, the Human Rights Committee, has particularly emphasized the need to 
establish “independent and impartial bodies,” such as national human rights institutions, which 
can “investigate allegations of violations promptly, thoroughly and effectively.”652 Remedies 
issued by administrative bodies must be “accessible, affordable, timely and effective,”653 and 
individuals should have the option of pursuing a judicial appeal of administrative decisions.654 
International law also calls for states to establish competent authorities to enforce the remedies 
that are granted.655 

Appropriate compensation for rights violations

Full realization of the right to an effective remedy includes providing compensation to individuals 
whose rights have been violated.656 This may take the form of legal action against the perpetrators, 
changes in relevant laws and practices, money payments, additional health services to treat 
medical problems, and public apologies.657 Remedies should also include specific measures to 
stop ongoing rights violations.658 The Human Rights Committee has noted that “remedies should 
be appropriately adapted so as to take account of the special vulnerability of certain categories 
of persons.” 659 

The Right to an Effective Remedy

care providers who wound or cause grievous harm to patients may be prosecuted under 
these provisions. Moreover, medical practitioners may be held liable for a misdemeanor if 
they provide rash or negligent medical or surgical treatment that endangers human life or 
is likely to cause harm.649 

The Penal Code does not provide for protections against psychological harm—a key 
element of the violation of reproductive rights. Unless abusive or neglectful health care 
services amount to inhuman treatment or torture, thereby bringing them under the scope 
of the Constitution, there is little recourse under the Penal Code for the mental harm they 
might cause. 

Governmental policies 

In the last decade, Kenya has developed and adopted various policies, frameworks, 
guidelines, and action plans in relation to reproductive health and rights, including the 
2000 National Population Policy for Sustainable Development, the 2003 Adolescent 
Reproductive Health and Development Policy, the National Health Policy Framework, 
the National Health Sector Strategic Plan, the National Reproductive Health Strategy 
1997-2010, the Family Planning Guidelines, and the HIV/AIDS Strategic Plan 2001-2005. 
However, effective implementation of these policies remains a significant problem, which 
dramatically limits their impact and efficacy.
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Recommendations

The following recommendations are based upon the findings of this report and input from 
the women, health care providers, and officials with whom FIDA Kenya/CRR spoke in the 
course of its research.

To the Government of Kenya

Address problems in the delivery of maternal health care. 

•	 Implement and enforce the Ministry of Health’s Maternal Care Standards, which 
protect women’s rights and health.

–	 Meet the recommended ratios for staffing in medical facilities.

–	 Ensure that the supplies and equipment necessary to maintain hygienic 
conditions are available and that hygiene standards are strictly enforced.

–	 Provide adequate equipment for women in labour and newborn infants, 
including incubators.

•	 Develop a protocol for post-delivery stitching and train providers to follow the protocol.

•	 Enact a law that would govern maternal health care and ensure the protection of 
women during childbirth. 

•	 Ensure that only qualified health care personnel attend to expectant mothers and that 
medical trainees are closely supervised. 

Develop a comprehensive strategy to address the problems identified by the 
2004 Kenya Service Provision Assessment Survey, including equipment and 
supply shortages.

Distribute government guidelines addressing reproductive health services to 
all facilities and encourage their use; emphasize the importance of informed 
consent in these guidelines.

Provide continuous training for reproductive health care providers in both 
public and private facilities.

Improve contraceptive access.

•	 Develop comprehensive guidelines on the obligations of all health care facilities, 
including those run by faith-based organizations, to provide accurate and 
comprehensive family planning services and information. Develop a clear referral 
policy for facilities that cannot or choose not to provide certain family planning 
information or services. 

•	 In light of the Ministry of Health’s Guidelines on the Medical Management of Sexual 
Violence, insist that all health facilities, regardless of their religious affiliation, provide 
emergency contraception to survivors of sexual violence.

•	 Assure equal and consistent contraceptive distribution to non-public institutions.
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Reduce incidents of unsafe abortion, which is one of the primary causes of 
maternal mortality for women in Kenya. 

•	 Review and update current reproductive health policies and guidelines, including 
training for health providers, to guarantee access to safe abortion services within the 
existing law.

•	 Ensure that women who develop abortion-related complications are not doubly 
victimized by both the health care and the criminal justice system.

•	 Take measures to make certain that medical professionals who may provide or advocate 
for safe abortion are not harassed or unjustly targeted for criminal prosecutions.

Remove financial barriers that result in the denial of or delays in receiving 
necessary health care services.

•	 Publicize which services are cost-exempt and ensure that they are actually free in practice. 

•	 Monitor practices in facilities to ensure that informal and inappropriate fees are not 
levied.

•	 Ensure that women in need of delivery services are not turned away because they 
cannot pay a fee or deposit.

•	 Implement the Ministry of Health’s stated commitment to free maternity services in 
public facilities by providing the finances and staffing necessary to make it a reality; 
define explicitly what is included in maternity services. 

Fix the waiver system in public health facilities.

•	 Develop clear guidelines and procedures for implementing the waiver system.

•	 Publicize the existence of a waiver system and its eligibility criteria. Institute 
protections so that determining waiver status does not delay access to care.

•	 Reimburse public facilities for administering and granting waivers.

Explicitly outlaw at all health facilities the practice of detaining patients who 
cannot pay their medical bills.

Address the longstanding violations of women’s rights at Pumwani Maternity 
Hospital (PMH).

•	 Release the 2004 PMH Task Force Report, fully implement its recommendations, and 
allow for its review and the development of further recommendations.

•	 Remove PMH from the supervision of the Ministry of Local Government and place it 
under the supervision of the Ministry of Health.

•	 Appoint an independent ombudsperson to investigate current and past violations.

•	 Develop mechanisms, such as public hearings, to redress past violations.

•	 Release information on staffing levels, operating procedures, and the tender process at 
PMH.
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Strengthen structures to protect patients’ rights.

•	 Conduct public-awareness programs to educate patients about their rights.

•	 Require all public and private health care facilities to establish formalized complaint 
mechanisms as part of their licensing requirements. 

•	 Issue standards and guidelines for medical facilities on patients’ rights and complaint 
mechanisms; ensure their widespread dissemination and implementation.

•	 Strengthen the complaint mechanisms of the Medical Board, the Nursing Council, and 
the Clinical Council. Establish formal guidelines for complaint-screening procedures 
and take measures to reduce delays in the complaint process. Establish a patients’ 
advocate on each board and ensure that patients have legal representation in the 
complaint process. Require these bodies to release annual accountings and statistics on 
the cases that they have heard and their outcomes. Institute an internal appeals system.

•	 Develop a clear complaint process to be adopted by all health facilities, regardless of 
type of management.

•	 Improve the regulation and training of clinical officers; include these personnel in the 
Medical Board’s oversight.

•	 Conduct mandatory trainings for doctors, nurses, and clinical officers in both public 
and private facilities in order to continually educate them on medical advances, best 
practices, and patients’ rights. 

•	 Provide information to judges and legal professionals on rights violations in the health 
care context.

Improve access to information within the health care system.

•	 Enact a comprehensive Freedom of Information bill that includes whistleblower 
protections and encourage public employees to report incidences of wrongdoing.

•	 Release the findings of task force reports documenting conditions in health care 
facilities, including the 2004 PMH Task Force Report.

•	 Make public the operating guidelines, standards, and procedures that govern public 
health facilities.

•	 Develop a policy to ensure that patients can easily obtain their comprehensive medical 
records from private and public health facilities.

	
Strengthen Kenya’s human rights framework.

•	 Ratify the Protocol to the African Charter on Human and Peoples’ Rights on the Rights 
of Women in Africa (Maputo Protocol).

•	 Domesticate international treaties and implement them at the national level.

•	 Create a constitutional framework that recognizes key human rights, such as the right 
to health. Provide accountability and complaint mechanisms to protect and realize 
those rights. 
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To all public and private health care facilities

Protect patients’ rights and promote accountability.

•	 Conduct trainings for all staff members on protecting the rights and dignity of patients; 
encourage health care staff to report rights violations.

•	 Post patients’ rights and provide complaint boxes. Develop clear processes for lodging 
and redressing complaints and make this information readily available to patients.

•	 Ensure that all health care staff members wear badges with their names and positions.

Establish payment policies that are fair and transparent, and that safeguard 
patients’ health.

•	 Immediately stop the practice of detaining patients who cannot pay their medical bills; 
release all patients who are currently detained.

•	 Do not turn away women seeking delivery care because they cannot pay a fee or 
deposit.

•	 Ensure that women and their families are not required to bring supplies for delivery 
or other reproductive health services. Post the fee schedule for services in a prominent 
location and ensure that patients understand these fees.

Remove financial incentives for unnecessarily cutting women during childbirth 
for the purpose of forcing them to undergo post-delivery stitching. Stitch 
women promptly and with adequate anaesthesia.

Implement an effective identification process for newborns to prevent 
possibilities of, and fears about, baby-stealing and swapping. 

To Associations of Health Care Professionals in Kenya

Revise ethical codes to provide sanctions for all violent and discriminatory 
practices against women and ensure that these provisions are widely 
publicized.

Emphasise the importance of respecting patients’ rights in trainings and other 
activities for members.

To The World Bank and International Monetary Fund

Examine the human rights consequences of conditions placed on funding and 
take necessary steps to ensure that these conditions do not result in rights 
violations, such as detention for inability to pay medical bills; ensure that these 
conditions do not weaken the health care system in other ways, such as by 
making it impossible to hire sufficient medical staff. 
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To the International Donor Community

Organizations financing public and private reproductive health and family 
planning programs should ensure that such programs are designed to improve 
health care and promote the exercise of women’s rights, and should establish 
indicators for evaluating these projects, based on the criteria of efficiency, 
quality, and respect for women’s human rights.

To International and African Human Rights Bodies

Use the occasion of Kenya’s periodic reports to the treaty-monitoring bodies 
to issue strong concluding observations and recommendations in order 
to reinforce Kenya’s obligations to protect the rights of women seeking 
reproductive health care services and to provide redress and remedies for 
violations of these rights.
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655 Civil and Political Rights Covenant at art. 2(3)(c).
656 CCPR General Comment No. 31 at para. 16 
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rights have been violated). 

657 CCPR General Comment No. 31 at para. 16; 
Committee on Economic, Social and Cultural 
Rights General Comment No. 14: The right to the 
highest attainable standard of health, para. 59, 
U.N. Doc E/C.12/2000/4 (Aug. 11, 2000).

658 CCPR General Comment No. 31 at para. 15.
659 Id. at para. 15.


