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���������������������3HWLWLRQHUV�
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3(5�&85,$0��

2Q�$SULO� ���� ������ 3HWLWLRQHUV� ILOHG� DQ� HPHUJHQF\�PRWLRQ� WR� VWD\� WKH�

GLVWULFW�FRXUW·V�RUGHU��'RF������WHPSRUDULO\�UHVWUDLQLQJ�H[HFXWLYH�RUGHU�*$�����

SHQGLQJ� RXU� FRQVLGHUDWLRQ� RI� WKHLU� PDQGDPXV� SHWLWLRQ�� +DYLQJ� DGGUHVVHG�

HPHUJHQF\�PRWLRQV� FRQFHUQLQJ�*$����PRUH� WKDQ�RQFH� LQ� WKH�SDVW�ZHHN��ZH�

UHIHU�UHDGHUV�WR�RXU�GHVFULSWLRQ�RI�WKLV�IDVW�PRYLQJ�OLWLJDWLRQ�HOVHZKHUH��6HH�,Q�

UH�$EERWW������)��G�����������:/����������DW��²����WK�&LU��$SU������������$EERWW�

,,���)RU�SUHVHQW�SXUSRVHV��VXIILFH�LW�WR�VD\�WKDW�*$����LV�DQ�HPHUJHQF\�SXEOLF�

KHDOWK�PHDVXUH�� LVVXHG� E\� WKH�*RYHUQRU� RI� 7H[DV� RQ�0DUFK� ���� ������ WKDW�

SRVWSRQHV�QRQ�HVVHQWLDO�VXUJHULHV�DQG�SURFHGXUHV�XQWLO�$SULO����LQ�WKH�IDFH�RI�
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WKH� &29,'���� SDQGHPLF�� ,G�� DW� �²��� *$���� DSSOLHV� WR� D� EURDG� UDQJH� RI�

SURFHGXUHV��GRHV�QRW�PHQWLRQ�DERUWLRQ��DQG�FRQWDLQV�H[FHSWLRQV�IRU�SURFHGXUHV�

LPPHGLDWHO\�QHFHVVDU\�WR�SUHVHUYH�WKH�OLIH�RU�KHDOWK�RI�SDWLHQWV��,G��DW����������

*$���� LV� HQIRUFHDEOH� E\� ERWK� FULPLQDO� DQG� DGPLQLVWUDWLYH� SHQDOWLHV� DQG� LV�

FXUUHQWO\�VHW�WR�H[SLUH�DIWHU�������S�P��RQ�$SULO�����������,G��DW����

2Q�0DUFK�����WKH�GLVWULFW�FRXUW�HQWHUHG�D�752�DJDLQVW�*$����DV�DSSOLHG�

WR�DOO�DERUWLRQ�SURFHGXUHV��3ODQQHG�3DUHQWKRRG�&WU��IRU�&KRLFH�HW�DO��Y��$EERWW��

����� :/� ��������� DW� �� �:�'�� 7H[�� 0DU�� ���� ������ �$EERWW� ,��� :H�

DGPLQLVWUDWLYHO\�VWD\HG�WKDW�752�RQ�0DUFK����DQG��RQ�$SULO����ZH�LVVXHG�D�

ZULW�RI�PDQGDPXV�GLUHFWLQJ�WKH�GLVWULFW�FRXUW�WR�YDFDWH�LWV�752��$EERWW�,,�������

:/����������DW����,Q�GRLQJ�VR��ZH�H[SODLQHG�WKDW�WKH�FKDOOHQJH�WR�*$����PXVW�

EH� DQDO\]HG� XQGHU� WKH� FRQWUROOLQJ� OHJDO� VWDQGDUGV� VHW� IRUWK� LQ� -DFREVRQ� Y��

&RPPRQZHDOWK�RI�0DVVDFKXVHWWV������8�6�������������6HH�$EERWW�,,�������:/�

���������DW����:H�HPSKDVL]HG�WKDW�RXU�GHFLVLRQ�ZDV�EDVHG�RQO\�RQ�WKH�UHFRUG�

EHIRUH� XV�� DQG� WKDW� ERWK� VLGHV�ZRXOG� SUHVXPDEO\� KDYH� D� FKDQFH� WR� SUHVHQW�

HYLGHQFH� FRQFHUQLQJ�QDUURZHU� UHPHGLHV�DW�D� SUHOLPLQDU\� LQMXQFWLRQ�KHDULQJ�

WKHQ�VFKHGXOHG�IRU�$SULO�����,G��DW����

7KH�QH[W�GD\��$SULO����WKH�GLVWULFW�FRXUW�YDFDWHG�LWV�752�DQG�FDQFHOOHG�

WKH�$SULO����SUHOLPLQDU\�LQMXQFWLRQ�KHDULQJ��'RF������7KH�GLVWULFW�FRXUW�VWDWHG�

LW�´DQWLFLSDWHV�WKDW�WKH�JRYHUQRU�ZLOO�H[WHQG�RU�DPHQG�DQG�H[WHQG�>*$���@�WR�D�

GDWH�SDVW�$SULO����������µ�DQG�WKDW�´>L@W�PDNHV�QR�VHQVH�WR�WDNH�XS�WKH�UHTXHVW�

IRU�>D@�SUHOLPLQDU\�LQMXQFWLRQ�XQWLO�WKH�SDUWLHV�DQG�WKH�FRXUW�KDYH�WKH�EHQHILW�

RI�DQ\�VXEVHTXHQW�RUGHU�µ�'RF�����DW����7KH�GLVWULFW�FRXUW�WKHUHIRUH�RUGHUHG�WKH�

SDUWLHV� WR� FRQIHU� DQG� DJUHH� WR� D� VFKHGXOH� DQG� SURFHGXUHV� IRU� WKH� \HW�

XQGHWHUPLQHG�SUHOLPLQDU\�LQMXQFWLRQ�KHDULQJ��,G�

7KDW� VDPH� GD\� 5HVSRQGHQWV� VRXJKW� DQRWKHU� 752�� ZKLFK� WKH� GLVWULFW�

FRXUW� JUDQWHG� WKH� QH[W� GD\�� $SULO� ��� IROORZLQJ� D� EULHI� WHOHSKRQH� KHDULQJ� DW�

ZKLFK�3HWLWLRQHUV�ZHUH�QRW�DOORZHG�WR�SUHVHQW�HYLGHQFH�RU�ILOH�DQ�RSSRVLWLRQ��
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7UDQVFU��RI��������7HO��&RQI��DW��������3ODQQHG�3DUHQWKRRG�&WU��IRU�&KRLFH�Y��

$EERWW�������:/��������� �:�'��7H[��$SU����������� �$EERWW� ,,,���7KH�$SULO���

752� SUHYHQWV� *$���� IURP� DSSO\LQJ�� XQWLO� $SULO� ���� WR� WKUHH� FDWHJRULHV� RI�

DERUWLRQ������PHGLFDWLRQ�DERUWLRQV������DERUWLRQV�IRU�ZRPHQ�ZKR�ZRXOG�EH�PRUH�

WKDQ����ZHHNV�/03��´ODVW�PHQVWUXDO�SHULRGµ��E\�$SULO����DQG�XQDEOH�WR�UHDFK�

DQ�DPEXODWRU\�VXUJLFDO�FHQWHU��DQG�����DERUWLRQV�IRU�ZRPHQ�ZKR�ZRXOG�EH�SDVW�

7H[DV·V�OHJDO�OLPLW³���ZHHNV�/03³IRU�DERUWLRQ�E\�$SULO�����$EERWW�,,,�������

:/����������DW����2Q�$SULO�����3HWLWLRQHUV�VRXJKW�DQRWKHU�ZULW�RI�PDQGDPXV�

IURP�RXU�FRXUW��DV�ZHOO�DV�DQ�HPHUJHQF\�VWD\��/DWHU�WKDW�GD\��ZH�JUDQWHG�D�

SDUWLDO�DGPLQLVWUDWLYH�VWD\�RI�WKH�752��H[FHSW�DV�WR�WKH�SDUW�DSSO\LQJ�WR�ZRPHQ�

ZKR�ZRXOG�EH����ZHHNV�/03�E\�$SULO�����:H�H[SHGLWHG�EULHILQJ�RQ�ERWK�WKH�

HPHUJHQF\�VWD\�PRWLRQ�DQG�WKH�PDQGDPXV�SHWLWLRQ��

:H�QRZ�FRQVLGHU�3HWLWLRQHUV·�PRWLRQ�IRU�HPHUJHQF\�VWD\�RI�WKH�$SULO���

752�DV�LW�DSSOLHV�WR�WKH�SURYLVLRQ�RI�PHGLFDWLRQ�DERUWLRQV��)RXU�IDFWRUV�JXLGH�

RXU� DQDO\VLV�� ����ZKHWKHU� 3HWLWLRQHUV� KDYH� PDGH� D� VWURQJ� VKRZLQJ� RI�

HQWLWOHPHQW�WR�PDQGDPXV������ZKHWKHU�3HWLWLRQHUV�ZLOO�EH�LUUHSDUDEO\�KDUPHG�

DEVHQW�D�VWD\������ZKHWKHU�RWKHU�SDUWLHV�ZLOO�EH�VXEVWDQWLDOO\�KDUPHG�E\�D�VWD\��

DQG� ���� WKH� SXEOLF� LQWHUHVW�� 6HH� 1NHQ� Y�� +ROGHU�� ���� 8�6�� ����� ���� ��������

2'RQQHOO�Y��*RRGKDUW������)��G������������WK�&LU���������´7KH�ILUVW�WZR�IDFWRUV�

DUH�WKH�PRVW�FULWLFDO�µ�2'RQQHOO������)��G�DW������FLWLQJ�%DUEHU�Y��%U\DQW������

)��G������������WK�&LU����������

7KH�ILUVW�LQTXLU\�LV�ZKHWKHU�3HWLWLRQHUV�KDYH�PDGH�D�VWURQJ�VKRZLQJ�WKH\�

DUH�HQWLWOHG�WR�PDQGDPXV��1NHQ������8�6��DW������7R�EH�HQWLWOHG�WR�PDQGDPXV�

UHOLHI�� 3HWLWLRQHUV�PXVW� GHPRQVWUDWH�� LQWHU� DOLD� ´D� FOHDU� DEXVH� RI� GLVFUHWLRQ�

WKDW�SURGXFHV�SDWHQWO\�HUURQHRXV�UHVXOWV�µ�,Q�UH�-30RUJDQ�&KDVH�	�&R�������

)��G���������� ��WK�&LU�� ������ �FOHDQHG�XS���:H�KDYH�VHULRXV� FRQFHUQV� DERXW�

ZKHWKHU�WKH�GLVWULFW�FRXUW·V�$SULO���752�DGKHUHG�WR�RXU�RUGHU�LQ�$EERWW�,,��)RU�

H[DPSOH��GHVSLWH�FLWLQJ�WKH�GHFLVLRQ�RQFH��WKH�752�GRHV�QRW�GLVFXVV�RU�DSSO\�
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´WKH� IUDPHZRUN� JRYHUQLQJ� HPHUJHQF\� SXEOLF� KHDOWK� PHDVXUHV� OLNH� *$����µ�

HVWDEOLVKHG�E\�WKH�6XSUHPH�&RXUW�LQ�-DFREVRQ��$EERWW�,,�������:/����������

DW����1RU�GRHV�WKH�752�DSSHDU�WR�´FDUHIXO>O\@�SDUV>H@�������WKH�HYLGHQFH�µ�LG��DW�

����GHYHORSHG�DIWHU�D�KHDULQJ�DW�ZKLFK�´DOO�SDUWLHV�>ZRXOG@�SUHVXPDEO\�KDYH�

WKH�FKDQFH� WR�SUHVHQW�HYLGHQFH�RQ�WKH�YDOLGLW\�RI�DSSO\LQJ�*$���� LQ�VSHFLILF�

FLUFXPVWDQFHV�µ� LG�� DW� �³VRPHWKLQJ�RXU�GHFLVLRQ� HPSKDVL]HG���)LQDOO\�� WKH�

752�SHUVLVWV� LQ� ´XVXUS>LQJ@� WKH� VWDWH·V� DXWKRULW\� WR� FUDIW� HPHUJHQF\� KHDOWK�

PHDVXUHVµ�E\�´VXEVWLWXW>LQJ@�>WKH�FRXUW·V@�RZQ�YLHZ�RI�WKH�HIILFDF\�RI�DSSO\LQJ�

*$����WR�DERUWLRQ�µ�,G��DW����FI��$EERWW�,,,�������:/����������DW����ILQGLQJ�

´GHOD\LQJ�DFFHVV�WR�DERUWLRQ�ZLOO�QRW�FRQVHUYH�>SHUVRQDO�SURWHFWLYH�HTXLSPHQW@µ�

´>E@HFDXVH� LQGLYLGXDOV� ZLWK� RQJRLQJ� SUHJQDQFLHV� UHTXLUH� PRUH� LQ�SHUVRQ�

KHDOWKFDUH�������WKDQ�LQGLYLGXDOV�ZKR�KDYH�SUHYLDELOLW\�DERUWLRQVµ���

&RQYHUVHO\��KRZHYHU��ZH�KDYH�GRXEWV�DERXW�3HWLWLRQHUV·�VKRZLQJ�DV�WR�

PHGLFDWLRQ�DERUWLRQV��$V�WR�WKDW�FDWHJRU\��5HVSRQGHQWV�DUJXH�WKDW�PHGLFDWLRQ�

DERUWLRQV�DUH�QRW�FRYHUHG�E\�*$����EHFDXVH�QHLWKHU�GLVSHQVLQJ�PHGLFDWLRQ�QRU�

DQFLOODU\�GLDJQRVWLF�HOHPHQWV��VXFK�DV�D�SK\VLFDO�H[DPLQDWLRQ�RU�XOWUDVRXQG��

TXDOLI\�DV� ´SURFHGXUHV�µ�*XLGDQFH�E\� WKH�7H[DV�0HGLFDO�%RDUG�PD\�VXSSRUW�

WKLV� LQWHUSUHWDWLRQ� RI� WKH� RUGHU��� )XUWKHUPRUH�� WKH� SDUWLHV·� KHOSIXO� ZULWWHQ�

UHVSRQVHV�WR�RXU�TXHVWLRQV�GLG�QRW�VHWWOH�ZKHWKHU�*$����DSSOLHV�WR�PHGLFDWLRQ�

� 6HH��H�J���LG��DW����QRWLQJ�´>W@KH�GLVWULFW�FRXUW�KDV�VFKHGXOHG�D�WHOHSKRQLF�SUHOLPLQDU\�
LQMXQFWLRQ�KHDULQJ�IRU�$SULO����������µ�DIWHU�ZKLFK�WKH�FRXUW�FRXOG�´PDNH�WDUJHWHG�ILQGLQJV��
EDVHG� RQ� FRPSHWHQW� HYLGHQFH�� DERXW� WKH� HIIHFWV� RI� *$���� RQ� DERUWLRQ� DFFHVVµ��� LG�� DW� ���
�QRWLQJ�WKDW�WKH�TXHVWLRQ�RI�D�QDUURZO\�WDLORUHG�LQMXQFWLRQ�FRXOG�EH�SXUVXHG�E\�´WKH�SDUWLHV�
������DW�WKH�SUHOLPLQDU\�LQMXQFWLRQ�VWDJHµ���LG��DW�����QRWLQJ�WKDW�´5HVSRQGHQWV�ZLOO�KDYH�WKH�
RSSRUWXQLW\��RI�FRXUVH�� WR�SUHVHQW�DGGLWLRQDO�HYLGHQFHµ�RQ�SUHWH[W� ´LQ�FRQMXQFWLRQ�ZLWK�WKH�
GLVWULFW�FRXUW·V�SUHOLPLQDU\�LQMXQFWLRQ�KHDULQJ�VFKHGXOHG�IRU�$SULO���������µ���

� 6HH� 7H[DV� 0HGLFDO� %RDUG�� )UHTXHQWO\� $VNHG� 4XHVWLRQV� 5HJDUGLQJ� 1RQ�8UJHQW��
(OHFWLYH� 6XUJHULHV� DQG� 3URFHGXUHV� 'XULQJ� 7H[DV� 'LVDVWHU� 'HFODUDWLRQ� IRU� &29,'����
3DQGHPLF� �0DU�� ���� ������� KWWS���ZZZ�WPE�VWDWH�W[�XV�LGO���&��������)$�%%�����%)�
)����(�'()��� �H[SODLQLQJ� ´>D@� ¶SURFHGXUH·� >XQGHU� *$���@� GRHV� QRW� LQFOXGH� SK\VLFDO�
H[DPLQDWLRQV�� QRQ�LQYDVLYH� GLDJQRVWLF� WHVWV�� WKH� SHUIRUPLQJ� RI� ODE� WHVWV�� RU� REWDLQLQJ�
VSHFLPHQV�WR�SHUIRUP�ODERUDWRU\�WHVWVµ���
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DERUWLRQV��*LYHQ�WKH�DPELJXLW\�LQ�WKH�UHFRUG��ZH�FRQFOXGH�RQ�WKH�EULHILQJ�DQG�

UHFRUG�EHIRUH�XV�WKDW�3HWLWLRQHUV�KDYH�QRW�PDGH�WKH�UHTXLVLWH�VWURQJ�VKRZLQJ�

RI�HQWLWOHPHQW�WR�PDQGDPXV�UHOLHI��%HFDXVH�D�IDLOXUH�RQ�WKDW�ILUVW� LQTXLU\�LV�

VXIILFLHQW�WR�GHQ\�WKH�VWD\��ZH�QHHG�QRW�SURFHHG�WR�WKH�UHPDLQLQJ�SURQJV���������

:H�H[SUHVV�QR�XOWLPDWH�GHFLVLRQ�RQ�WKH�RQJRLQJ�PDQGDPXV�SURFHHGLQJ�

RU�RQ�WKH�UHPDLQLQJ�DVSHFWV�RI�WKH�HPHUJHQF\�VWD\�PRWLRQ��

�

,7�,6�25'(5('�WKDW�3HWLWLRQHUV·�HPHUJHQF\�PRWLRQ�WR�VWD\�WKH�GLVWULFW�

FRXUW·V�$SULO���752�LV�'(1,('�DV�WR�PHGLFDWLRQ�DERUWLRQV��:H�DOVR�',662/9(�

WKH�WHPSRUDU\�DGPLQLVWUDWLYH�VWD\�DV�LW�DSSOLHV�WR�PHGLFDWLRQ�DERUWLRQV��

-$0(6�/��'(11,6��&LUFXLW�-XGJH��FRQFXUULQJ���

,�FRQFXU�LQ�WKH�PDMRULW\·V�FRQFOXVLRQ�WKDW�WKH�SHWLWLRQHUV�KDYH�IDLOHG�WR�

PDNH�D�VWURQJ�VKRZLQJ� WKDW� WKH\�DUH� HQWLWOHG� WR�PDQGDPXV�ZLWK�UHVSHFW� WR�

PHGLFDWLRQ�DERUWLRQV���7KH�SHWLWLRQHUV·�VWDWHG�GHVLUH�WR�HQIRUFH�*$����DJDLQVW�

PHGLFDWLRQ�DERUWLRQV�GHVSLWH�WKH�H[HFXWLYH�RUGHU·V�DSSDUHQW�LQDSSOLFDELOLW\�LV�

D�VWURQJ�LQGLFDWLRQ�WKDW�WKH�HQIRUFHPHQW�LV�SUHWH[WXDO�DQG�GRHV�QRW�EHDU�D�́ ¶UHDO�

RU�VXEVWDQWLDO�UHODWLRQ·�WR�WKH�SXEOLF�KHDOWK�FULVLVµ�ZH�DUH�H[SHULHQFLQJ���,Q�UH�

$EERWW������)��G�����������:/����������DW�����WK�&LU��$SU������������TXRWLQJ�LQ�

-DFREVRQ�Y��&RPPRQZHDOWK�RI�0DVVDFKXVHWWV������8�6�������������������

,� GLVDJUHH�� KRZHYHU�� ZLWK� WKH� PDMRULW\·V� XQQHFHVVDU\� FULWLTXH� RI� WKH�

GLVWULFW� FRXUW·V� GHFLVLRQ�� � ,� EHOLHYH� WKH� GLVWULFW� FRXUW� SURSHUO\� H[HUFLVHG� LWV�

LQKHUHQW�DXWKRULW\�´WR�PDQDJH�>LWV@�RZQ�DIIDLUV�VR�DV�WR�DFKLHYH�WKH�RUGHUO\�DQG�

H[SHGLWLRXV�GLVSRVLWLRQ�RI�FDVHVµ�LQ�FKRRVLQJ�WR�LVVXH�D�VHFRQG�752�UDWKHU�WKDQ�

WR� LPPHGLDWHO\� SURFHHG� WR� D� KHDULQJ� RQ� D� SUHOLPLQDU\� LQMXQFWLRQ� DV� WKH�

PDMRULW\�VXJJHVWHG�LQ�LWV�ODVW�PDQGDPXV�RSLQLRQ���&KDPEHUV�Y��1$6&2��,QF���

����8�6�����������������TXRWLQJ�/LQN�Y��:DEDVK�5��&R�������8�6����������²����

����������)XUWKHU��IDU�IURP�´XVXUS>LQJ@�WKH�VWDWH·V�DXWKRULW\�WR�FUDIW�HPHUJHQF\�
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KHDOWK�PHDVXUHVµ� E\� ´VXEVWLWXW>LQJ@� >WKH� FRXUW·V@� RZQ�YLHZ� RI� WKH� HIILFDF\� RI�

DSSO\LQJ� *$���� WR� DERUWLRQ�µ� ,� EHOLHYH� WKH� FRXUW� SURSHUO\� FRQVLGHUHG� WKH�

HYLGHQFH�WR�GHWHUPLQH�ZKHWKHU�´EH\RQG�TXHVWLRQ��*$���·V�EXUGHQV�RXWZHLJK�

LWV�EHQHILWVµ�ZKHQ�DSSOLHG�WR�PHGLFDWLRQ�DERUWLRQV��DV�WKH�PDMRULW\�SUHYLRXVO\�

LQVWUXFWHG���$EERWW�������:/����������DW�������LQWHUQDO�TXRWDWLRQV�RPLWWHG�����

$FFRUGLQJO\�� ,� FRQFXU� RQO\� LQ� WKH�GHQLDO� RI� WKH� SHWLWLRQHU·V� HPHUJHQF\�

PRWLRQ� DV� LW� DSSOLHV� WR� PHGLFDWLRQ� DERUWLRQV� DQG� WR� WKH� FRUUHVSRQGLQJ�

GLVVROYLQJ�RI�WKH�DGPLQLVWUDWLYH�VWD\��
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