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SURFHGXUHV�GXULQJ�WKH�&29,'����SDQGHPLF��,Q�UH�$EERWW����� )��G�����������:/�

�������� ��WK�&LU��$SU�� ��� ����� �$EERWW� ,,���7ZR�GD\V� ODWHU�� RQ�$SULO� ��� WKH�

GLVWULFW�FRXUW�HQWHUHG�D�VHFRQG�752��H[HPSWLQJ�YDULRXV�FDWHJRULHV�RI�DERUWLRQ�
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IURP�*$�����6HH�3ODQQHG�3DUHQWKRRG�&WU��IRU &KRLFH�Y��$EERWW��1R��$����&9�

����� ����� :/� ������� �:�'�� 7H[�� $SU�� ��� ������ �$EERWW� ,,,��� $ IOXUU\� RI�

OLWLJDWLRQ�HQVXHG��GXULQJ�ZKLFK�VWDWH RIILFLDOV�DJDLQ�VRXJKW�PDQGDPXV�DQG�ZH�

DGPLQLVWUDWLYHO\� VWD\HG� SDUWV� RI� WKH� $SULO� �� 752�� 2YHU� WKLV� SHULRG³IURP�

$SULO���WR���³7H[DV�&29,'����FDVHV��KRVSLWDOL]DWLRQV��DQG�GHDWKV PRUH�WKDQ�

GRXEOHG��

:H�QRZ�FRQVLGHU�WKH PDQGDPXV�SHWLWLRQ�GLUHFWHG�WR�WKH�$SULO���752� :H�

DUH�SHUVXDGHG�E\�3HWLWLRQHUV·�DUJXPHQWV�WKDW�WKH�GLVWULFW�FRXUW��LQ�WKH�$SULO��

752��GLVUHJDUGHG RXU�PDQGDWH�LQ�$EERWW�,,� 7KH�FRXUW DJDLQ�´IDLO>HG@�WR�DSSO\�

������WKH�IUDPHZRUN�JRYHUQLQJ�HPHUJHQF\�H[HUFLVHV�RI�VWDWH�DXWKRULW\�GXULQJ�D�

SXEOLF� KHDOWK� FULVLV�� HVWDEOLVKHG� RYHU� ���� \HDUV� DJR� LQ� -DFREVRQ� Y��

&RPPRQZHDOWK� RI�0DVVDFKXVHWWV�� ���� 8�6�� ��� �������µ $EERWW� ,,� �����:/�

���������DW��� 0RUHRYHU��WKH�FRXUW�DJDLQ�VHFRQG�JXHVVHG�WKH EDVLF�PLWLJDWLRQ�

VWUDWHJ\�XQGHUO\LQJ�*$��� �WKDW�LV��WKH�FRQFHSW�RI�´IODWWHQLQJ�WKH�FXUYHµ�� DQG

DOVR� DFWHG ZLWKRXW� NQRZLQJ� FULWLFDO� IDFWV� VXFK� DV� ZKHWKHU�� GXULQJ� WKLV�

SDQGHPLF� DERUWLRQ�SURYLGHUV�GR� �RU� VKRXOG��ZHDU�PDVNV RU�RWKHU�SURWHFWLYH�

HTXLSPHQW ZKHQ�PHHWLQJ�ZLWK�SDWLHQWV��7KRVH�HUURUV OHG�WKH�GLVWULFW�FRXUW�WR�

HQWHU� DQ� RYHUEURDG� 752� WKDW� H[FHHGV LWV� MXULVGLFWLRQ�� UHDFKHV SDWHQWO\�

HUURQHRXV�UHVXOWV��DQG�XVXUSV WKH�VWDWH·V�DXWKRULW\�WR�FUDIW�HPHUJHQF\�SXEOLF�

KHDOWK�PHDVXUHV�´GXULQJ�WKH�HVFDODWLQJ�&29,'����SDQGHPLF�µ�,G� DW���

2QFH� DJDLQ�� WKH� GLVVHQWLQJ� RSLQLRQ� DFFXVHV� WKH� PDMRULW\� RI� WUHDWLQJ�

DERUWLRQ�GLIIHUHQWO\�DQG�RQFH�DJDLQ�LW�LV�ZURQJ� $W�LVVXH�LV�ZKHWKHU�DERUWLRQ�

FDQ�EH�WUHDWHG�WKH�VDPH�DV�RWKHU�SURFHGXUHV�XQGHU�*$���� ,W� LV�WKH�GLVWULFW�

� 6HH� ,Q� UH� $EERWW� 1R�� ��������� ����� :/� �������� ��WK� &LU�� $SU�� ���� ������
�DGPLQLVWUDWLYHO\�VWD\LQJ�752�LQ�SDUW���$EERWW�,9���,Q�UH�$EERWW�������:/�����������WK�&LU��
$SU�������������GHQ\LQJ�VWD\�LQ�SDUW�DQG�OLIWLQJ�DGPLQLVWUDWLYH�VWD\�LQ�SDUW���$EERWW�9��

� 6HH 7H[�� 'HS·W� RI� 6WDWH� +HDOWK� 6HUYV��� 7H[DV� &DVH� &RXQWV� &29,'�����
KWWSV���W[GVKV�PDSV�DUFJLV�FRP�DSSV�RSVGDVKERDUG�LQGH[�KWPO��HG���HFG���E����DE��H�E�
FDIF�E����ODVW�YLVLWHG�$SU� �����������
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FRXUW�WKDW�WUHDWHG�DERUWLRQ�GLIIHUHQWO\��LVVXLQJ�EDFN�WR�EDFN�752V�WKDW�GLG�QRW�

IROORZ�WKH�ODZ�

:H�WKHUHIRUH�JUDQW�WKH�ZULW�LQ�SDUW�DQG�GLUHFW�WKH�GLVWULFW�FRXUW�WR�YDFDWH�

WKHVH�SDUWV�RI�WKH�$SULO���752�

7KDW�SDUW�UHVWUDLQLQJ HQIRUFHPHQW�RI *$����DV�D�´FDWHJRULFDO�EDQ�RQ�DOO�

DERUWLRQV�SURYLGHG�E\�3ODLQWLIIV�µ

7KDW�SDUW�UHVWUDLQLQJ�WKH�*RYHUQRU�RI�7H[DV�DQG�WKH�$WWRUQH\�*HQHUDO�

7KDW�SDUW�UHVWUDLQLQJ HQIRUFHPHQW�RI *$����DV�WR�PHGLFDWLRQ�DERUWLRQV�

7KDW�SDUW� UHVWUDLQLQJ�HQIRUFHPHQW�RI�*$����DV� WR�SDWLHQWV�ZKR�ZRXOG�

UHDFK��� ZHHNV�/03� RQ�WKH�H[SLUDWLRQ�GDWH�RI�*$����DQG�ZKR�ZRXOG�EH�

´XQOLNHO\µ�WR�EH�DEOH�WR�REWDLQ�DERUWLRQ�VHUYLFHV LQ�7H[DV�

7KDW�SDUW�UHVWUDLQLQJ HQIRUFHPHQW�RI *$����DIWHU�������S�P��RQ�$SULO�����

�����

:H�GR�QRW�JUDQW�WKH�ZULW��DQG�WKHUHIRUH�GR�QRW�RUGHU�YDFDWXU��RI�WKDW�SDUW�

RI� WKH� 752� UHVWUDLQLQJ� *$���� DV� WR� SDWLHQWV� ´ZKR�� EDVHG� RQ� WKH� WUHDWLQJ�

SK\VLFLDQ·V�PHGLFDO�MXGJPHQW��ZRXOG�EH�SDVW�WKH�OHJDO�OLPLW�IRU�DQ�DERUWLRQ�LQ�

7H[DV³���ZHHNV�/03³RQ�$SULO����������µ

,�

:H�VXPPDUL]H�WKH�SHUWLQHQW�EDFNJURXQG��ZKLFK�ZH KDYH�FKURQLFOHG�LQ�

JUHDWHU�GHWDLO HOVHZKHUH� 6HH�$EERWW�,,�������:/����������DW��²���$EERWW�,9�

�����:/���������� DW� �²���*$���� LV� DQ� HPHUJHQF\� SXEOLF� KHDOWK�PHDVXUH��

LVVXHG� E\� WKH� *RYHUQRU� RI� 7H[DV� RQ� 0DUFK� ���� ����� WKDW� SRVWSRQHV� QRQ�

HVVHQWLDO� VXUJHULHV� DQG� SURFHGXUHV� XQWLO� $SULO� ��� WR� FRPEDW WKH� &29,'����

SDQGHPLF�� ,W DSSOLHV� WR� DOO� OLFHQVHG�KHDOWKFDUH� SURYLGHUV� LQ�7H[DV�� FRYHUV D�

EURDG�UDQJH�RI�SURFHGXUHV��GRHV�QRW�PHQWLRQ�DERUWLRQ��DQG�FRQWDLQV�OLIH�DQG�

� 7KDW� LV��HLJKWHHQ�ZHHNV�DIWHU�WKH� ILUVW�GD\�RI�D�SUHJQDQW�ZRPDQ·V� ODVW�PHQVWUXDO�
SHULRG�
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KHDOWK� H[FHSWLRQV FRPPLWWHG� WR� D� SK\VLFLDQ·V� MXGJPHQW�� 6SHFLILFDOO\�� *$����

UHTXLUHV�KHDOWKFDUH�SURIHVVLRQDOV�DQG�IDFLOLWLHV�WR�

SRVWSRQH� DOO� VXUJHULHV� DQG� SURFHGXUHV� WKDW� DUH� QRW� LPPHGLDWHO\�
PHGLFDOO\�QHFHVVDU\�WR�FRUUHFW�D�VHULRXV�PHGLFDO�FRQGLWLRQ�RI��RU�WR�
SUHVHUYH�WKH�OLIH�RI��D�SDWLHQW�ZKR�ZLWKRXW�LPPHGLDWH�SHUIRUPDQFH�
RI� WKH� VXUJHU\�RU�SURFHGXUH�ZRXOG�EH�DW� ULVN� IRU� VHULRXV�DGYHUVH�
PHGLFDO� FRQVHTXHQFHV� RU� GHDWK�� DV� GHWHUPLQHG� E\� WKH� SDWLHQW·V�
SK\VLFLDQ��

7KH� RUGHU GRHV� QRW� DSSO\� WR� SURFHGXUHV� WKDW�� LI� SHUIRUPHG� XQGHU DFFHSWHG�

VWDQGDUGV� ´ZRXOG�QRW�GHSOHWH�WKH�KRVSLWDO�FDSDFLW\�RU�WKH�SHUVRQDO�SURWHFWLYH�

HTXLSPHQW >´33(µ@ QHHGHG� WR� FRSH�ZLWK� WKH�&29,'���� GLVDVWHU�µ� *$��� LV�

HQIRUFHDEOH�E\�FULPLQDO�DQG�DGPLQLVWUDWLYH�SHQDOWLHV�DQG�H[SLUHV DW ������S�P��

RQ�$SULO����������� 6HH $EERWW�,,�������:/����������DW��²� 	�QQ���²���

:KHQ�RUGHULQJ�YDFDWXU�RI WKH�ILUVW�752��ZH�H[SODLQHG�WKDW�5HVSRQGHQWV·

FKDOOHQJH�WR�*$����PXVW�VDWLVI\�WKH VWDQGDUGV�LQ�-DFREVRQ�Y��0DVVDFKXVHWWV��

����8�6�������������6SHFLILFDOO\��ZH�KHOG�

>:@KHQ� IDFHG� ZLWK� D� VRFLHW\�WKUHDWHQLQJ� HSLGHPLF�� D� VWDWH� PD\�
LPSOHPHQW�HPHUJHQF\�PHDVXUHV�WKDW�FXUWDLO�FRQVWLWXWLRQDO�ULJKWV�
VR� ORQJ�DV� WKH�PHDVXUHV�KDYH�DW� OHDVW� VRPH� ´UHDO� RU� VXEVWDQWLDO�
UHODWLRQµ� WR� WKH� SXEOLF� KHDOWK� FULVLV� DQG� DUH� QRW� ´EH\RQG� DOO�
TXHVWLRQ�� D� SODLQ�� SDOSDEOH� LQYDVLRQ� RI� ULJKWV� VHFXUHG� E\� WKH�
IXQGDPHQWDO� ODZ�µ -DFREVRQ�� ���� 8�6�� DW� ���� &RXUWV� PD\� DVN�
ZKHWKHU�WKH�VWDWH·V�HPHUJHQF\�PHDVXUHV�ODFN�EDVLF�H[FHSWLRQV�IRU�
´H[WUHPH�FDVHV�µ�DQG�ZKHWKHU�WKH�PHDVXUHV�DUH�SUHWH[WXDO³WKDW�
LV��DUELWUDU\�RU�RSSUHVVLYH� ,G� DW�����$W� WKH�VDPH�WLPH��KRZHYHU��

� 7H[�� ([HF�� 2UGHU� 1R�� *$���� �0DU�� ���� �������
KWWSV���JRY�WH[DV�JRY�XSORDGV�ILOHV�SUHVV�(2�*$B��B&29,'���BKRVSLWDOBFDSDFLW\B,0$*(B
�����������SGI�

� ,G�

� ,G� 2Q� $SULO� ���� ������ WKH� *RYHUQRU� DQQRXQFHG� H[HFXWLYH� RUGHU� *$����� ZKLFK�
EHFRPHV�HIIHFWLYH�ZKHQ�*$����H[SLUHV�DQG�FRQWLQXHV�XQWLO�������S�P��RQ�0D\����������$V�
GLVFXVVHG�LQIUD��*$����LPSRVHV�VLPLODU³EXW�QRW�LGHQWLFDO³UHTXLUHPHQWV�DV�WKRVH�LPSRVHG�
E\�*$����
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FRXUWV� PD\� QRW� VHFRQG�JXHVV� WKH� ZLVGRP� RU� HIILFDF\� RI� WKH�
PHDVXUHV� ,G� DW��������

$EERWW�,,�������:/����������DW����FOHDQHG�XS�� :H�DOVR�DUWLFXODWHG�KRZ�WKH

-DFREVRQ�IUDPHZRUN�ZRUNV�ZLWK WKH�&DVH\ XQGXH�EXUGHQ�DQDO\VLV��,G� DW����

�GLVFXVVLQJ�3ODQQHG�3DUHQWKRRG�RI�6H��3D��Y��&DVH\������8�6���������������$�

FRXUW�VKRXOG ´DVN> @ ZKHWKHU�*$����LPSRVHV�EXUGHQV�RQ�DERUWLRQ�WKDW�¶EH\RQG�

TXHVWLRQ·�H[FHHG�LWV�EHQHILWV�LQ�FRPEDWLQJ�WKH�HSLGHPLF�7H[DV�QRZ�IDFHV�µ�,G�

�TXRWLQJ�-DFREVRQ������8�6��DW������:H�HPSKDVL]HG WKDW�WKLV�DQDO\VLV�ZRXOG�

´UHTXLUH> @�FDUHIXO�SDUVLQJ�RI�WKH�HYLGHQFHµ�DQG�WKDW�´>W@KHVH�DUH�LVVXHV�WKDW�WKH�

SDUWLHV�PD\�SXUVXH�DW�WKH�SUHOLPLQDU\�LQMXQFWLRQ�VWDJH��ZKHUH�5HVSRQGHQWV�

ZLOO�EHDU�WKH�EXUGHQ�WR�SURYH��E\�D�FOHDU�VKRZLQJ��WKDW�WKH\�DUH�HQWLWOHG�WR�UHOLHI�

� � � LQ�DQ\�SDUWLFXODU�FLUFXPVWDQFH�µ�,G� DW���²����FOHDQHG�XS��

7KH� GD\� IROORZLQJ� RXU� PDQGDPXV�� $SULO� ��� ������ WKH� GLVWULFW� FRXUW��

��� YDFDWHG� LWV� 0DUFK� ��� 752�� ��� FDQFHOOHG� WKH� WHOHSKRQLF� SUHOLPLQDU\�

LQMXQFWLRQ� KHDULQJ� SUHYLRXVO\� VFKHGXOHG� IRU� $SULO� ���� DQG� ���� RUGHUHG� WKH�

SDUWLHV�WR�ILOH�D�MRLQW�VWDWXV�UHSRUW�E\ $SULO����RXWOLQLQJ D�VFKHGXOH�IRU�D�QHZ�

SUHOLPLQDU\� LQMXQFWLRQ�KHDULQJ�RQ�D�\HW�XQDQQRXQFHG�GDWH� 7KDW� VDPH�GD\��

5HVSRQGHQWV ILOHG�D�QHZ�752�DSSOLFDWLRQ�VXSSRUWHG�E\�RQH�QHZ GHFODUDWLRQ��

7KH�QH[W�GD\��$SULO����WKH�GLVWULFW�FRXUW FRQYHQHG�D�EULHI�WHOHSKRQH�FRQIHUHQFH�

ZLWK�WKH�SDUWLHV��GXULQJ�ZKLFK�WKH�FRXUW�GHFOLQHG�WR�DOORZ�3HWLWLRQHUV HLWKHU�WR�

ILOH�D�UHVSRQVLYH�SOHDGLQJ�RU�VXEPLW�HYLGHQFH�RSSRVLQJ WKH�DSSOLFDWLRQ��,Q�GRLQJ�

VR��WKH�FRXUW�UHPDUNHG�WR�3HWLWLRQHUV��´>,@I�,�ZHUH�WR�PDNH�D�UXOLQJ�WKDW�ZDV�

XQVDWLVIDFWRU\�WR�WKH�6WDWH�GHIHQGDQWV�EHIRUH�WKHQ��WKHQ�\RX�PD\�KHDG�EDFN�WR�

WKH�&LUFXLW�ZLWK�LW�µ�7UDQVFULSW RI��������7HOH��&RQI��DW��������

/DWHU� WKDW� GD\� WKH� FRXUW� LVVXHG D� QHZ� 752� $EERWW� ,,,�� ����� :/�

�������� $GRSWLQJ�5HVSRQGHQWV·�SURSRVHG�ILQGLQJV�RI�IDFW�DQG�FRQFOXVLRQV�RI�

ODZ� FRPSDUH LG� DW��²���ZLWK�3URSRVHG 752��$SS� ���²��� WKLV�752 UHVWUDLQV

3HWLWLRQHUV� IURP�HQIRUFLQJ�*$����DV IROORZV�� ��� ´DV�D� FDWHJRULFDO�EDQ�RQ�DOO�
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DERUWLRQV� SURYLGHG� E\� 3ODLQWLIIVµ�� ���� DV� WR� ´PHGLFDWLRQ� DERUWLRQVµ�� ���� DV� WR�

´SURFHGXUDO� DERUWLRQ>V@�>SURYLGHG@�WR�DQ\�SDWLHQW�ZKR��EDVHG�RQ�WKH�WUHDWLQJ�

SK\VLFLDQ·V�PHGLFDO�MXGJPHQW��ZRXOG�EH�PRUH�WKDQ����ZHHNV�/03�RQ�$SULO�����

������DQG�OLNHO\�XQDEOH�WR�UHDFK�DQ�DPEXODWRU\�VXUJLFDO�FHQWHU�LQ�7H[DV�RU�WR�

REWDLQ�DERUWLRQ�FDUHµ��DQG ��� DV�WR�´SURFHGXUDO�DERUWLRQ>V@� >SURYLGHG@�WR�DQ\�

SDWLHQW�ZKR��EDVHG�RQ�WKH�WUHDWLQJ�SK\VLFLDQ·V�PHGLFDO�MXGJPHQW��ZRXOG�EH�SDVW�

WKH�OHJDO�OLPLW�IRU�DQ�DERUWLRQ�LQ�7H[DV³���ZHHNV�/03³RQ�$SULO����������µ�

$EERWW�,,,�������:/��������� DW���

2Q�$SULO�����3HWLWLRQHUV�DJDLQ�UHTXHVWHG PDQGDPXV�IURP RXU�FRXUW� WKLV�

WLPH VHHNLQJ�YDFDWXU� RI� WKH�$SULO� ��752� 2Q�$SULO� ����ZH�DGPLQLVWUDWLYHO\�

VWD\HG�WKH�752�H[FHSW�DV WR�ZRPHQ�ZKR�ZRXOG�UHDFK����ZHHNV�/03�RQ�$SULO�

����$EERWW�,9�������:/����������2Q�$SULO�����ZH�GHQLHG�DQ�HPHUJHQF\�VWD\��

DQG� OLIWHG WKH� DGPLQLVWUDWLYH� VWD\�� DV� WR WKDW SDUW� RI� WKH� 752� DSSO\LQJ� WR�

PHGLFDWLRQ�DERUWLRQV� $EERWW�9�������:/�����������

2Q�$SULO����� WKH�GLVWULFW� FRXUW� VHW�D� WHOHSKRQLF�SUHOLPLQDU\� LQMXQFWLRQ�

KHDULQJ�IRU�$SULO�����'RF������7KH�FRXUW DOVR�H[WHQGHG�WKH�$SULO���752³´LQ�LWV�

HQWLUHW\� XQGHU� WKH� VDPH� WHUPV� DQG� FRQGLWLRQV� H[FHSW� DV� PRGLILHG� E\� >RXU�

� ´3URFHGXUDOµ�DERUWLRQV��WKH�WHUP�XVHG�E\�5HVSRQGHQWV�DQG�WKH�GLVWULFW�FRXUW��UHIHUV�
WR�ZKDW�DUH�PRUH�FRPPRQO\ FDOOHG�´VXUJLFDOµ�DERUWLRQV��6HH��H�J���*RQ]DOHV�Y��&DUKDUW������
8�6�� ����� ���� ������� �*LQVEXUJ�� -��� GLVVHQWLQJ�� �UHIHUULQJ� WR� ´VXUJLFDO� DERUWLRQVµ�� �TXRWLQJ�
&DUKDUW�Y��$VKFURIW������)� 6XSS��G������������'��1HE���������DII·G������)��G�������WK�&LU��
��������6WHQEHUJ�Y��&DUKDUW�� ����8�6����������� ������� �FLWLQJ�0��3DXO� HW�DO���$�&OLQLFLDQ·V�
*XLGH� WR� 0HGLFDO� DQG� 6XUJLFDO� $ERUWLRQ� ���������&DVH\�� ���� 8�6�� DW ���� �5HKQTXLVW�� -���
FRQFXUULQJ�LQ�WKH�MXGJPHQW�LQ�SDUW�DQG�GLVVHQWLQJ�LQ�SDUW���UHIHUULQJ�WR�´DQ\�RWKHU�VXUJLFDO�
SURFHGXUH� H[FHSW� DERUWLRQµ�� �TXRWLQJ�:HEVWHU� Y��5HSURG� +HDOWK�6HUYV��� ����8�6�� ����� ����
��������SOXUDOLW\�RSLQLRQ����VHH�DOVR��H�J�� %ULHI IRU�3HWLWLRQHUV�DW����Q�����3ODQQHG�3DUHQWKRRG�
Y��&DVH\������8�6��������������1RV������������������������:/�����������UHIHUULQJ�WR�´LQGXFHG�
DERUWLRQµ�DV�D�´VXUJLFDO�SURFHGXUH> @µ��

�� ,W� LV� FXULRXV� WKDW� WKH� GLVVHQWLQJ� RSLQLRQ� DFFXVHV� WKH� PDMRULW\� RI� DOWHULQJ� WKH�
DYDLODELOLW\�IRU�DERUWLRQ�VL[�WLPHV���,Q�WKH�ILUVW�SODFH��LW�ZDV�EDFN�WR�EDFN�752V�IROORZLQJ�D�
PDQGDPXV� WKDW� DOWHUHG� DERUWLRQV� DYDLODELOLW\�� � ,Q� WKH� VHFRQG� SODFH�� WKH� GLVVHQWLQJ� MXGJH�
MRLQHG�WKH�GHQLDO�RI�WKH�VWD\�DV�WR�PHGLFDWLRQ�DERUWLRQV�
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RUGHUV@µ³XQWLO�0D\����������DW������S�P� ,G� 7KH�FRXUW�VWDWHG�WKHUH�ZDV�´JRRG�

FDXVHµ�IRU�H[WHQGLQJ�WKH�752�́ VR�WKDW�WKH�FRXUW�DQG�SDUWLHV�KDYH�DGHTXDWH�WLPH�

WR�SUHSDUH�IRU�>WKH�$SULO���@�KHDULQJ�µ�,G�

2Q�$SULO�����WKH�*RYHUQRU�LVVXHG�H[HFXWLYH�RUGHU�*$�����ZKLFK�EHFRPHV�

HIIHFWLYH�ZKHQ *$����H[SLUHV�DQG�FRQWLQXHV XQWLO�������S�P��RQ�0D\����������

*$����� LV�VLPLODU� WR *$�����EXW�KDV�VRPH�WH[WXDO�GLIIHUHQFHV�DV�ZHOO�DV�DQ�

DGGLWLRQDO�H[FHSWLRQ�IRU�FHUWDLQ�IDFLOLWLHV���

�� +HUH�LV�WKH�SHUWLQHQW�WH[W�RI�WKH�WZR�RUGHUV��ZLWK�GLIIHUHQFHV�QRWHG�LQ�LWDOLFV�

*$���� >$@OO� OLFHQVHG� KHDOWK� FDUH� SURIHVVLRQDOV� DQG� DOO� OLFHQVHG� KHDOWK� FDUH� IDFLOLWLHV�
VKDOO�SRVWSRQH�DOO�VXUJHULHV�DQG�SURFHGXUHV�WKDW�DUH�QRW�LPPHGLDWHO\�PHGLFDOO\�
QHFHVVDU\ WR�FRUUHFW�D�VHULRXV�PHGLFDO�FRQGLWLRQ�RI��RU�WR�SUHVHUYH�WKH�OLIH�RI��D�
SDWLHQW�ZKR�ZLWKRXW�LPPHGLDWH SHUIRUPDQFH�RI�WKH�VXUJHU\�RU�SURFHGXUH�ZRXOG�
EH�DW�ULVN�IRU�VHULRXV�DGYHUVH�PHGLFDO�FRQVHTXHQFHV�RU�GHDWK��DV�GHWHUPLQHG�E\�
WKH�SDWLHQW·V�SK\VLFLDQ�

*$���� $OO�OLFHQVHG�KHDOWK�FDUH�SURIHVVLRQDOV�DQG�DOO�OLFHQVHG�KHDOWK�FDUH�IDFLOLWLHV�VKDOO�
SRVWSRQH� DOO� VXUJHULHV� DQG� SURFHGXUHV� WKDW� DUH� QRW� PHGLFDOO\� QHFHVVDU\ WR�
GLDJQRVH RU FRUUHFW�D�VHULRXV�PHGLFDO�FRQGLWLRQ�RI��RU�WR�SUHVHUYH�WKH� OLIH�RI��D�
SDWLHQW�ZKR�ZLWKRXW�WLPHO\ SHUIRUPDQFH�RI�WKH�VXUJHU\�RU�SURFHGXUH�ZRXOG�EH�DW�
ULVN�IRU�VHULRXV�DGYHUVH�PHGLFDO�FRQVHTXHQFHV�RU�GHDWK��DV�GHWHUPLQHG�E\�WKH�
SDWLHQW·V�SK\VLFLDQ>�@

6HH� 7H[�� ([HF�� 2UGHU� 1R�� *$��� �$SU� ���� ������ KWWSV���JRY�WH[DV�JRY�XSORDGV�ILOHV�
�SUHVV�(2�*$���BKRVSLWDOBFDSDFLW\B&29,'���B� 75$16B�����������SGI�� %HFDXVH� WKH�
752�DV�LVVXH�LQ�WKLV�SHWLWLRQ�RQO\�UHVWUDLQV�HQIRUFHPHQW�RI�*$�����ZH�H[SUHVV�QR�RSLQLRQ�
RQ�WKH�HIIHFW��LI�DQ\��RI�WKH�GLIIHUHQW�ODQJXDJH�LQ�*$����

�� 7KH�QHZ�H[FHSWLRQ�DSSOLHV�WR�

DQ\�VXUJHU\�RU�SURFHGXUH�SHUIRUPHG�LQ�D�OLFHQVHG�KHDOWK�FDUH�IDFLOLW\�WKDW�KDV�
FHUWLILHG�LQ�ZULWLQJ�WR�WKH�7H[DV�+HDOWK�DQG�+XPDQ�6HUYLFHV�&RPPLVVLRQ�ERWK��
���� WKDW� LW� ZLOO� UHVHUYH� DW� OHDVW� ���� RI� LWV� KRVSLWDO� FDSDFLW\� IRU� WUHDWPHQW� RI�
&29,'����SDWLHQWV��DFFRXQWLQJ�IRU�WKH�UDQJH�RI�FOLQLFDO�VHYHULW\�RI�&29,'����
SDWLHQWV��DQG�����WKDW�LW�ZLOO�QRW�UHTXHVW�DQ\�SHUVRQDO�SURWHFWLYH�HTXLSPHQW�IURP�
DQ\�SXEOLF�VRXUFH��ZKHWKHU�IHGHUDO��VWDWH��RU�ORFDO��IRU�WKH�GXUDWLRQ�RI�WKH�&29,'�
���GLVDVWHU�

,G��$JDLQ��ZH�H[SUHVV�QR�RSLQLRQ�RQ�WKH�HIIHFW��LI�DQ\��RI�WKLV�QHZ�H[FHSWLRQ�RQ�WKH�LVVXHV�
LQ�WKLV�OLWLJDWLRQ�
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)HGHUDO� FRXUWV� ´PD\� LVVXH�DOO�ZULWV�QHFHVVDU\�RU�DSSURSULDWH� LQ�DLG�RI�

WKHLU� UHVSHFWLYH� MXULVGLFWLRQV� DQG� DJUHHDEOH� WR� WKH� XVDJHV� DQG� SULQFLSOHV� RI�

ODZ�µ ��� 8�6�&�� �� �����D��� 7KDW� LQFOXGHV� WKH� ZULW� RI� PDQGDPXV� VRXJKW� E\�

3HWLWLRQHUV� 6HH &KHQH\ Y�� 8�6�� 'LVW�� &RXUW IRU� '�&��� ���� 8�6�� ���� ���

������� ,Q UH *HH������)��G������������WK &LU���������0DQGDPXV�LV�SURSHU�RQO\�

LQ�´H[FHSWLRQDO�FLUFXPVWDQFHV�DPRXQWLQJ�WR�D�MXGLFLDO�XVXUSDWLRQ�RI�SRZHU�RU�D�

FOHDU�DEXVH�RI�GLVFUHWLRQ�µ ,Q UH 9RONVZDJHQ�RI�$P�� ,QF�������)��G������������WK�

&LU������� �HQ�EDQF���TXRWLQJ &KHQH\������8�6��DW������ $Q ´DEXVH�RI�GLVFUHWLRQµ�

EHFRPHV�D�´FOHDU�DEXVH�RI�GLVFUHWLRQµ�ZKHQ�LW�´SURGXFH>V@�D�SDWHQWO\�HUURQHRXV�

UHVXOW�µ� ,G� DW� ���� 7KH� ZULW� KDV� LVVXHG� ´ZKHUH� LW� ZDV� WKH� RQO\� PHDQV� RI�

IRUHVWDOOLQJ�LQWUXVLRQ�E\�WKH�IHGHUDO�MXGLFLDU\�RQ�D�GHOLFDWH�DUHD�RI�IHGHUDO�VWDWH�

UHODWLRQV�>DQG@�ZKHUH�LW�ZDV�QHFHVVDU\�WR�FRQILQH�D�ORZHU�FRXUW�WR�WKH�WHUPV�RI�

DQ�DSSHOODWH� WULEXQDO·V�PDQGDWH�µ:LOO� Y��8QLWHG�6WDWHV�� ����8�6�� ���� ��²���

������� �FLWLQJ 0DU\ODQG� Y�� 6RSHU�� ����8�6�� �� ������� �IHGHUDO�VWDWH� UHODWLRQV��

DQG 8QLWHG�6WDWHV�Y��8�6��'LVW��&W�������8�6��������������HIIHFWXDWLQJ�DSSHOODWH�

PDQGDWH���

%HIRUH� SUHVFULELQJ� WKLV� VWURQJ� PHGLFLQH�� ´>Z@H� DVN� ���� ZKHWKHU� WKH�

SHWLWLRQHU�KDV�GHPRQVWUDWHG�WKDW�LW�KDV�QR�RWKHU�DGHTXDWH�PHDQV�WR�DWWDLQ�WKH�

UHOLHI�LW�GHVLUHV������ZKHWKHU�WKH�SHWLWLRQHU·V�ULJKW�WR�LVVXDQFH�RI�WKH�ZULW�LV�FOHDU�

DQG� LQGLVSXWDEOH�� DQG� ����ZKHWKHU�ZH�� LQ� WKH� H[HUFLVH� RI� RXU�GLVFUHWLRQ�� DUH�

VDWLVILHG� WKDW� WKH�ZULW� LV� DSSURSULDWH� XQGHU� WKH� FLUFXPVWDQFHV�µ ,Q UH ,WURQ�

,QF�� ����)��G������������WK�&LU������� �TXRWLQJ &KHQH\������8�6��DW����²����

�FOHDQHG�XS�� ´7KHVH�KXUGOHV��KRZHYHU�GHPDQGLQJ��DUH�QRW�LQVXSHUDEOH� 7KH\�

VLPSO\� UHVHUYH� WKH� ZULW� IRU� UHDOO\� H[WUDRUGLQDU\� FDXVHV�µ *HH�� ���� )��G� DW�

��� �FOHDQHG�XS���,Q�VXFK�FDVHV��PDQGDPXV�SURYLGHV�D�´XVHIXO�¶VDIHW\�YDOYH>�@·

IRU�SURPSWO\�FRUUHFWLQJ�VHULRXV�HUURUV�µ 0RKDZN�,QGXV���,QF��Y��&DUSHQWHU������



1R����������

�

8�6���������� ������ �TXRWLQJ 'LJLWDO�(TXLSPHQW�&RUS��Y��'HVNWRS�'LUHFW��,QF���

����8�6���������� ��������

$V� LQ� $EERWW� ,,�� ZH� DGGUHVV� HDFK� SURQJ� LQ� WXUQ�� EHJLQQLQJ� ZLWK� WKH�

VHFRQG� $EERWW�,,����������������DW���

,,,�

$��)DLOXUH�WR�1DUURZO\�7DLORU�$SULO���752

:H� ILUVW� DGGUHVV� WZR� WKUHVKROG� HUURUV� LQ� WKH� $SULO� �� 752� WKDW�

GHPRQVWUDWH�3HWLWLRQHUV·� ULJKW� WR� WKH�ZULW�� %HFDXVH� ´WKH� VFRSH� RI� LQMXQFWLYH�

UHOLHI�LV�GLFWDWHG�E\�WKH�H[WHQW�RI�WKH�YLRODWLRQ�HVWDEOLVKHG� >W@KH�GLVWULFW�FRXUW�

PXVW�QDUURZO\�WDLORU�DQ�LQMXQFWLRQ�WR�UHPHG\�WKH�VSHFLILF�DFWLRQ�ZKLFK�JLYHV�

ULVH�WR�WKH�RUGHU�µ -RKQ�'RH����Y��9HQHPDQ������)��G������������WK�&LU�������

�FOHDQHG�XS�� 7KH�$SULO���752�IDLOV�WKLV�QDUURZ�WDLORULQJ�UHTXLUHPHQW�LQ�WZR�

REYLRXV�ZD\V�

)LUVW��WKH�752�HQMRLQV�HQIRUFHPHQW�RI�*$����´DV�D�FDWHJRULFDO�EDQ�RQ�DOO�

DERUWLRQV�SURYLGHG�E\�3ODLQWLIIV�µ�$EERWW�,,,�������:/����������DW����%XW�*$�

���LV�REYLRXVO\�QRW�D�´FDWHJRULFDO�EDQ�RQ�DOO�DERUWLRQV�µ %HFDXVH�LW�H[SLUHV�RQ�

$SULO� ���� LW� LV� QRW� D� EDQ�� EXW� D� JHQHUDOO\� DSSOLFDEOH� SRVWSRQHPHQW� RI� 33(�

FRQVXPLQJ�VXUJHULHV�DQG�SURFHGXUHV� $QG�DV�ZH�KDYH�H[SODLQHG�DOUHDG\��*$�

��� IDFLDOO\� H[HPSWV� VXUJHULHV� DQG� SURFHGXUHV� LPPHGLDWHO\� QHFHVVDU\� WR�

´FRUUHFW�D�VHULRXV�PHGLFDO�FRQGLWLRQ�RI��RU�WR�SUHVHUYH�WKH�OLIH�RI��D�SDWLHQW�ZKR�

ZLWKRXW�LPPHGLDWH�SHUIRUPDQFH�RI�WKH�VXUJHU\�RU�SURFHGXUH�ZRXOG�EH�DW�ULVN�

IRU VHULRXV� DGYHUVH� PHGLFDO� FRQVHTXHQFHV� RU� GHDWK�� DV� GHWHUPLQHG� E\� WKH�

SDWLHQW·V� SK\VLFLDQ�µ�$EERWW� ,,�� �����:/� ��������� DW� ��� 7KH� GLVWULFW� FRXUW�

UHDFKHG LWV� RYHUEURDG FRQVWUXFWLRQ RI� *$���� E\� UHIHUULQJ WR WKH� $WWRUQH\�

*HQHUDO·V� ´LQWHUSUHWDWLRQµ� LQ� D� ´SUHVV� UHOHDVH�µ� ZKLFK� WKH� FRXUW�PDLQWDLQHG�

´KDV�EHHQ�DGRSWHG�E\�WKH�6WDWH�'HIHQGDQWV�µ�$EERWW�,,,�������:/����������DW�

���%XW�$EERWW�,,�DOUHDG\�IRXQG WKLV�FKDLQ�RI�UHDVRQLQJ�IODZHG��:H�IRXQG ´QR�
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UHDVRQ�WR�EHOLHYH�>WKH@�SUHVV�UHOHDVH�KDV�WKH�IRUFH�RI�ODZ�µ�DQG��LQ�DQ\�HYHQW��

WKH� SUHVV� UHOHDVH� LWVHOI� UHFRJQL]HG *$���� H[HPSWV DERUWLRQV� ´PHGLFDOO\�

QHFHVVDU\� WR�SUHVHUYH� WKH� OLIH� RU�KHDOWK� RI� WKH�PRWKHU�µ�$EERWW� ,,�� �����:/�

���������DW����Q�����7KH�GLVWULFW�FRXUW�DOVR�FLWHG�QR�HYLGHQFH�VXJJHVWLQJ WKDW�

WKH�´6WDWH�'HIHQGDQWVµ�KDYH�DGRSWHG�LWV RYHUUHDGLQJ�RI�*$�����

6HFRQG�� DV�QRZ�H[WHQGHG� WR�0D\���� WKH�$SULO� � 752� LV�QRW� ´QDUURZO\�

WDLORU>HG@µ�WR�UHPHG\�DQ\�KDUP�FDXVHG�E\�*$����EHFDXVH�LW�H[WHQGV�EH\RQG�WKH�

H[SLUDWLRQ�RI�*$���� 6HH�-RKQ�'RH���������)��G�DW �����%\�LWV�WHUPV��*$����

ODVWV�´XQWLO�������S�P��RQ�$SULO����������µ�� $IWHU WKDW�SRLQW��WKHUH�ZLOO�EH�QR�

´DFWXDO�FDVH�RU�FRQWURYHUV\µ�EHWZHHQ�WKH�SDUWLHV��-RKQ�'RH���������)��G�DW�����

�FLWDWLRQ�RPLWWHG���DQG�QR�HQIRUFHPHQW�RI�*$��� IRU�D�FRXUW�WR�UHVWUDLQ��7KH�IDFW�

WKDW�WKH�*RYHUQRU�KDV�VLQFH�DQQRXQFHG�WKDW�D�QHZ�RUGHU³*$���³ZLOO WDNH�

HIIHFW RQ�$SULO����GRHV�QRWKLQJ�WR�FKDQJH�WKLV�FRQFOXVLRQ��DV�WKH�H[WHQGHG�752�

DW�LVVXH�KHUH�DSSOLHV�RQO\�WR�*$���� %\�SXUSRUWLQJ�WR�UHVWUDLQ�3HWLWLRQHUV�SDVW�

WKH�H[SLUDWLRQ�GDWH�RI�*$�����WKH�GLVWULFW�FRXUW�H[FHHGHG�LWV�MXULVGLFWLRQ��6HH��

H�J���3UHLVHU�Y��1HZNLUN������8�6�������������������D�IHGHUDO�FRXUW·V�MXGJPHQW�

PXVW� DZDUG� ´VSHFLILF� UHOLHI� WKURXJK� D� GHFUHH� RI D FRQFOXVLYH� FKDUDFWHU�� DV�

GLVWLQJXLVKHG� IURP� DQ� RSLQLRQ� DGYLVLQJ� ZKDW� WKH� ODZ� ZRXOG� EH� XSRQ� D�

K\SRWKHWLFDO�VWDWH�RI�IDFWVµ���TXRWLQJ�1RUWK &DUROLQD�Y��5LFH������8�6�����������

���������/LNHZLVH��´VLQFH�WKH�VFRSH�RI�LQMXQFWLYH�UHOLHI�LV�GLFWDWHG�E\�WKH�H[WHQW�

RI�WKH�YLRODWLRQ�HVWDEOLVKHG�µ�WKH�UHOLHI�ZDV�RYHUEURDG�EHFDXVH�QR�YLRODWLRQ�FDQ�

RFFXU�DIWHU�������S�P��RQ�$SULO���� 6HH�&DOLIDQR�Y��<DPDVDNL������8�6�����������

������� :H�WKHUHIRUH�FRQFOXGH�WKDW�3HWLWLRQHUV�KDYH�GHPRQVWUDWHG�HQWLWOHPHQW�

WR�WKH�ZULW�

�� 7H[� ([HF�� 2UGHU� 1R�� *$���� �0DU�� ���� �������
KWWSV���JRY�WH[DV�JRY�XSORDGV�ILOHV�SUHVV�(2�*$B��B&29,'���BKRVSLWDOBFDSDFLW\B,0$*(B
�����������SGI�
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%��)DLOXUH�WR�'LVPLVV�*RYHUQRU�DQG�$WWRUQH\�*HQHUDO
8QGHU�(OHYHQWK�$PHQGPHQW

3HWLWLRQHUV�DOVR�DUJXH�WKH\�DUH�HQWLWOHG�WR�PDQGDPXV�UHOLHI�EHFDXVH�WKH�

GLVWULFW�FRXUW�YLRODWHG�WKH�(OHYHQWK�$PHQGPHQW�E\�SXUSRUWLQJ�WR�HQMRLQ�WKH�

*RYHUQRU� DQG�$WWRUQH\�*HQHUDO��:H� DJUHH�� ,Q�$EERWW� ,,�� ZH� LQVWUXFWHG� WKH�

GLVWULFW� FRXUW� WR� ´FRQVLGHU� ZKHWKHU� WKH� (OHYHQWK� $PHQGPHQW� UHTXLUHV�

GLVPLVVDO� RI� WKH� *RYHUQRU� RU� $WWRUQH\� *HQHUDO� EHFDXVH� WKH\� ODFN� DQ\�

¶FRQQHFWLRQ·�WR�HQIRUFLQJ�*$����XQGHU�([�SDUWH�<RXQJ������8�6�������������µ�

$EERWW�,,�������:/����������DW���Q�����FLWLQJ�&LW\�RI�$XVWLQ�Y��3D[WRQ������

)��G������������WK�&LU���������0RUULV�Y��/LYLQJVWRQ������)��G����� ���²�����WK�

&LU����������7KH�GLVWULFW�FRXUW·V�FXUVRU\�DQDO\VLV�RI�WKLV�TXHVWLRQ�LQ�LWV�$SULO���

752�ZDV�ZURQJ�

([�SDUWH�<RXQJ DOORZV�VXLWV�IRU�LQMXQFWLYH�RU�GHFODUDWRU\�UHOLHI�DJDLQVW�

VWDWH� RIILFLDOV�� SURYLGHG� WKH\� KDYH� VXIILFLHQW� ´FRQQHFWLRQµ� WR� HQIRUFLQJ� DQ�

DOOHJHGO\�XQFRQVWLWXWLRQDO�ODZ��&LW\�RI�$XVWLQ������)��G�DW������FLWLQJ�5DM�Y��

/D�� 6WDWH� 8QLY��� ���� )��G� ����� ���� ��WK� &LU�� �������� 2WKHUZLVH�� WKH� VXLW� LV�

HIIHFWLYHO\�DJDLQVW�WKH�VWDWH�LWVHOI�DQG�WKXV�EDUUHG�E\�WKH�(OHYHQWK�$PHQGPHQW�

DQG�VRYHUHLJQ�LPPXQLW\��6HH�9D��2IILFH�IRU�3URW��	�$GYRFDF\�Y��6WHZDUW������

8�6�������������������:LOO�Y��0LFK��'HS·W�RI�6WDWH�3ROLFH������8�6� ���������������

(GHOPDQ�Y�� -RUGDQ�� ����8�6�� ����� ���²��� �������� ,I� WKH� RIILFLDO� VXHG� LV�QRW�

´VWDWXWRULO\� WDVNHG� ZLWK� HQIRUFLQJ� WKH� FKDOOHQJHG� ODZ�µ� WKHQ� WKH� UHTXLVLWH�

FRQQHFWLRQ�LV�DEVHQW�DQG�´RXU�<RXQJ�DQDO\VLV�HQGV�µ�&LW\�RI�$XVWLQ������)��G�DW�

�����FLWLQJ�0RUULV������)��G�DW���������

$V�WR�WKH�*RYHUQRU��WKH�GLVWULFW�FRXUW�UHDVRQHG�KH�KDV�´VRPH�FRQQHFWLRQµ�

WR�*$����EHFDXVH�RI�KLV�´VWDWXWRU\�DXWKRULW\�>XQGHU@�7H[DV�*RYHUQPHQW�&RGH�

�� ��������µ�$EERWW� ,,,�� �����:/���������� DW� �� �FOHDQHG�XS���%XW� WKH� FLWHG�

VHFWLRQ� HPSRZHUV� WKH� *RYHUQRU� WR� ´LVVXH�µ� ´DPHQG�µ� RU� ´UHVFLQGµ� H[HFXWLYH�

RUGHUV�� QRW� WR� ´HQIRUFHµ� WKHP�� 7H[�� *RY·W� &RGH� �� ��������� 7KH� SRZHU� WR�
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SURPXOJDWH�ODZ�LV�QRW�WKH�SRZHU�WR�HQIRUFH�LW� &I��0DUWLQ�Y��2FFXSDWLRQDO�6DIHW\�

	�+HDOWK�5HYLHZ�&RPP·Q������8�6�������������������GLVWLQJXLVKLQJ�EHWZHHQ�

WKH�6HFUHWDU\�RI�/DERU·V�´SRZHUV�WR�SURPXOJDWH�DQG�WR�HQIRUFH�QDWLRQDO�KHDOWK�

DQG� VDIHW\� VWDQGDUGVµ�� 7KH�$SULO� �� 752� DGGUHVVHV� RQO\� ´HQIRUFLQJµ�*$����

DJDLQVW�SODLQWLIIV�ZKR�SURYLGH�FHUWDLQ�DERUWLRQ�SURFHGXUHV��$EERWW�,,,�������:/�

���������DW����$QG�ZH�KDYH�DOUHDG\�H[SODLQHG�WKDW�YLRODWLQJ�*$����PD\�UHVXOW�

LQ�´DGPLQLVWUDWLYH�RU�FULPLQDO�SHQDOWLHV�µ�$EERWW�,,�������:/����������DW���

Q�����HQIRUFHG�E\�KHDOWK�DQG�ODZ�HQIRUFHPHQW�RIILFLDOV�DQG�QRW�WKH�*RYHUQRU��

&RQVHTXHQWO\�� ZH� KROG� WKH� *RYHUQRU� ODFNV� WKH� UHTXLUHG� HQIRUFHPHQW�

FRQQHFWLRQ� WR� *$���� DQG� PD\� QRW� EH� VXHG� IRU� LQMXQFWLYH� UHOLHI� XQGHU� WKH�

(OHYHQWK�$PHQGPHQW��6HH�0RUULV������)��G�DW������ZKHQ�FKDOOHQJHG�ODZ�´GRHV�

QRW�VSHFLDOO\�WDVN�>7H[DV@�*RYHUQRU�� � � ZLWK�LWV HQIRUFHPHQW��RU�VXJJHVW�WKDW�

KH� ZLOO� SOD\� DQ\� UROH� DW� DOO� LQ� LWV� HQIRUFHPHQW�µ� *RYHUQRU� ´LV� QRW� D� SURSHU�

GHIHQGDQWµ���

$V� WR� WKH� $WWRUQH\� *HQHUDO�� WKH� GLVWULFW� FRXUW� UHDVRQHG� WKDW� KH� KDV�

´DXWKRULW\µ� WR� SURVHFXWH� YLRODWLRQV� RI� *$���� ´DW� WKH� UHTXHVW� RI� ORFDO�

SURVHFXWRUV�µ�DQG�WKDW�KH�KDV�DOVR�´SXEOLFO\�WKUHDWHQHG�HQIRUFHPHQWµ�DJDLQVW�

DERUWLRQ� SURYLGHUV�� $EERWW� ,,,�� �����:/� ��������� DW� ��� 1HLWKHU� UDWLRQDOH�

HVWDEOLVKHV�WKH�$WWRUQH\�*HQHUDO·V�́ FRQQHFWLRQµ�WR�HQIRUFLQJ�*$����IRU�([�SDUWH�

<RXQJ SXUSRVHV��1RWKLQJ LQ�*$����WDVNV�WKH�$WWRUQH\�*HQHUDO�ZLWK�HQIRUFLQJ�

LW�� 6SHFXODWLRQ� WKDW� KH� PLJKW� EH� DVNHG� E\� D� ORFDO� SURVHFXWRU� WR� ´DVVLVWµ� LQ�

HQIRUFLQJ�*$�����VHH 7H[��*RY·W�&RGH������������LV�LQDGHTXDWH�WR�VXSSRUW�DQ�([�

SDUWH�<RXQJ DFWLRQ�DJDLQVW�WKH�$WWRUQH\�*HQHUDO��6HH�&LW\�RI�$XVWLQ������)��G�

DW� ����� �HYLGHQFH� WKDW� $WWRUQH\� *HQHUDO� ´PLJKW � � � EULQJ� D� SURFHHGLQJ� WR�

HQIRUFHµ�WKH�ODZ�LQVXIILFLHQW�XQGHU�([�SDUWH�<RXQJ���1RU�GRHV�D�´SUHVV�UHOHDVHµ�

E\�WKH�$WWRUQH\�*HQHUDO��$EERWW�,,,�������:/����������DW����VKRZ�DXWKRULW\�

WR�HQIRUFH�*$����IRU�([�SDUWH�<RXQJ�SXUSRVHV��+HUH��WKH�$WWRUQH\�*HQHUDO�GLG�

QRW�HYHQ�WKUHDWHQ�WR�HQIRUFH�*$����LQ�WKH�GLVSXWHG�SUHVV�UHOHDVH� 7KH�UHOHDVH�
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ZDUQV�WKDW�´>W@KRVH�ZKR�YLRODWH�WKH�JRYHUQRU·V�RUGHU�ZLOO�EH�PHW�ZLWK�WKH�IXOO�

IRUFH�RI�WKH�ODZ�µ $SS� ��� 7KH�$WWRUQH\�*HQHUDO WKUHDWHQHG�WKDW�*$��� ZRXOG

EH HQIRUFHG��QRW�WKDW KH ZRXOG�HQIRUFH�LW� 0RUHRYHU��RXU�FDVHV�GR�QRW�VXSSRUW�

WKH�SURSRVLWLRQ�WKDW�DQ�RIILFLDO·V�SXEOLF�VWDWHPHQW�DORQH�HVWDEOLVKHV�DXWKRULW\�

WR�HQIRUFH�D�ODZ��RU�WKH�OLNHOLKRRG�RI�KLV�GRLQJ�VR��IRU�<RXQJ�SXUSRVHV��&I���H�J���

&LW\�RI�$XVWLQ������)��G�DW�������DSSO\LQJ�([�SDUWH�<RXQJ�H[FHSWLRQ�EHFDXVH�

$WWRUQH\� *HQHUDO� VHQW� ´WKUHDWHQLQJ� OHWWHUVµ� WR� HQIRUFH� '73$� DQG� ZDV�

DXWKRUL]HG�WR�HQIRUFH�WKDW�ODZ���GLVFXVVLQJ�1L*HQ�%LRWHFK��//&�Y��3D[WRQ������

)��G���������²�����WK�&LU����������&RQVHTXHQWO\��ZH�KROG�WKH�$WWRUQH\�*HQHUDO�

DOVR�ODFNV�WKH�UHTXLUHG HQIRUFHPHQW�FRQQHFWLRQ�WR�*$����DQG�PD\�QRW�EH�VXHG�

IRU�LQMXQFWLYH�UHOLHI�XQGHU�WKH�(OHYHQWK�$PHQGPHQW��6HH�&LW\�RI�$XVWLQ������

)��G�DW������

0DQGDPXV�LV�DSSURSULDWH�WR�´FRQWURO� MXULVGLFWLRQDO�H[FHVVHV�µ�*HH������

)��G�DW������FLWDWLRQ�RPLWWHG���VXFK�DV�DOORZLQJ�VXLWV�DJDLQVW�VWDWH�RIILFLDOV�LQ�

YLRODWLRQ�RI�WKH�(OHYHQWK�$PHQGPHQW�DQG�VRYHUHLJQ�LPPXQLW\��6HH��H�J���%ORFN�

Y��7H[��%G��RI�/DZ�([DPLQHUV������)��G������������WK�&LU���������´8QGHU�WKH�

(OHYHQWK� $PHQGPHQW�� IHGHUDO� FRXUWV� ODFN� MXULVGLFWLRQ� RYHU� VXLWV DJDLQVW�

QRQFRQVHQWLQJ�VWDWHV�µ���6LVVRP�Y��8QLY��RI�7H[��+LJK�6FK�������)��G����������

��WK�&LU���������´>%@HFDXVH�WKH�(OHYHQWK�$PHQGPHQW�WH[WXDOO\�GLYHVWV�IHGHUDO�

FRXUWV�RI�MXULVGLFWLRQ�RYHU�VWDWHV��LW� LV�LQGLVSHQVDEOH�WR�DVVHVVLQJ�WKLV�FRXUW·V�

MXULVGLFWLRQ�µ�� 3HWLWLRQHUV�KDYH�GHPRQVWUDWHG�D�FOHDU�DQG�LQGLVSXWDEOH�ULJKW�WR�

WKH�ZULW�RQ�WKLV�JURXQG�

&� )DLOXUH�WR�)ROORZ�$EERWW�,, 0DQGDWH

3HWLWLRQHUV�DUH DOVR HQWLWOHG�WR�PDQGDPXV�EHFDXVH�WKH�GLVWULFW�FRXUW��LQ�

HQWHULQJ� WKH� $SULO� �� 752�� IDLOHG� WR� IROORZ� RXU�PDQGDWH� LQ�$EERWW ,,�� 0RVW�

REYLRXVO\�� ZH� LQVWUXFWHG� WKH� GLVWULFW� FRXUW� WR� DQDO\]H� *$���� XQGHU� ´WKH�

IUDPHZRUN�JRYHUQLQJ�HPHUJHQF\�H[HUFLVHV�RI�VWDWH�DXWKRULW\�GXULQJ�D�SXEOLF�

KHDOWK�FULVLV��HVWDEOLVKHG�� � � LQ�-DFREVRQ�µ�$EERWW�,,�������:/����������DW����
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:H� DUWLFXODWHG� WKH� -DFREVRQ IUDPHZRUN�� LG� DW� �²��� DQG� HPSKDVL]HG WKDW�

DGKHULQJ�WR�LWV�QDUURZ�FRPSDVV�RI�MXGLFLDO�UHYLHZ�LV�QHFHVVDU\�WR�SUHYHQW�FRXUWV

IURP� ´VHFRQG�JXHVV>LQJ@� WKH�ZLVGRP� RU� HIILFDF\µ� RI� HPHUJHQF\� SXEOLF� KHDOWK�

PHDVXUHV��,G� DW����<HW�WKH�GLVWULFW�FRXUW�GLG�QRW�DSSO\�-DFREVRQ� LQGHHG��WKH�

FRXUW� GLG�QRW� HYHQ� VWDWH ZKDW�-DFREVRQ·V� IUDPHZRUN LV�� EXW� LQVWHDG�PHUHO\

FLWHG�-DFREVRQ LQ�SDVVLQJ LQ�LWV�FRQFOXVLRQ��6HH�$EERWW�,,,�������:/����������

DW����VWDWLQJ�RQO\�WKDW�DSSO\LQJ�*$����WR�FHUWDLQ�DERUWLRQ�FDWHJRULHV�´YLRODWHV�

WKH� VWDQGDUGV� VHW� IRUWK� LQ� ERWK� >&DVH\@� DQG� >-DFREVRQ@��µ 7KDW IODWO\�

FRQWUDGLFWHG RXU�$EERWW�,, PDQGDWH��ZKLFK�OHIW�QR�GRXEW�WKDW�´>R@XU�RYHUULGLQJ�

FRQVLGHUDWLRQµ� ZDV� WKDW� DQ\� IXUWKHU� SURFHHGLQJV� ´DGKHUH� WR� WKH� FRQWUROOLQJ�

VWDQGDUGVµ�LQ�-DFREVRQ ´IRU�DGMXGJLQJ�WKH�YDOLGLW\�RI�HPHUJHQF\�PHDVXUHV�OLNH�

>*$���@�µ�$EERWW�,,�������:/����������DW���

7KH�$SULO���752�YLRODWHG�WKH�´PDQGDWH�UXOH�µ D�SDUWLFXODU�PDQLIHVWDWLRQ�

RI�WKH�ODZ�RI�WKH�FDVH�GRFWULQH�EDUULQJ�UHH[DPLQDWLRQ�RI�LVVXHV�DOUHDG\�GHFLGHG�

E\�DQ�DSSHOODWH�FRXUW��6HH 8QLWHG�6WDWHV�Y��6PLWK������)��G������������WK�&LU��

������ 8QGHU� WKH�PDQGDWH� UXOH�� D� GLVWULFW� FRXUW� ´PXVW� LPSOHPHQW� ERWK� WKH�

OHWWHU�DQG�WKH�VSLULW�RI�WKH�DSSHOODWH�FRXUW·V�PDQGDWH�DQG�PD\�QRW�GLVUHJDUG�

WKH�H[SOLFLW�GLUHFWLYHV�RI�WKDW�FRXUW�µ 8QLWHG�6WDWHV�Y��/HH������)��G����������

��WK�&LU���������TXRWLQJ�8QLWHG�6WDWHV�Y��0DWWKHZV������)��G������������WK�&LU��

������� 7KXV��WKLV�FRXUW�KDV�KHOG�WKDW�D�GLVWULFW�FRXUW�YLRODWHG�WKH�PDQGDWH�UXOH�

ZKHQ�� DIWHU� DQ� DSSHDO�� D� GLVWULFW� FRXUW� PRGLILHG D� FRQVHQW� GHFUHH� ´ZLWKRXW�

KROGLQJ�D�KHDULQJ�DQG�GHPDQGLQJ�D�PRUH�GHYHORSHG�IDFWXDO�UHFRUG�µ�/HDJXH�RI�

8QLWHG�/DWLQ�$P��&LWL]HQV��'LVW�����Y��&LW\�RI�%RHUQH������)��G���������²�����WK�

&LU�� ����� �/8/$& ,,�� :KHUH� D� GLVWULFW� FRXUW� IDLOV� WR� IXOO\� LPSOHPHQW� WKH�

PDQGDWH�� D�SDUW\�PD\� VHHN�D�ZULW� RI�PDQGDPXV� WR� HQIRUFH� FRPSOLDQFH� 6HH

.DSFKH�Y��&LW\�RI�6DQ�$QWRQLR������)��G������������WK�&LU��������

2XU�$EERWW� ,, RSLQLRQ�SODLQO\� H[SHFWHG�� DV� D� IRXQGDWLRQDO� SUHPLVH� IRU�

DSSO\LQJ�-DFREVRQ�� WKDW�WKH�GLVWULFW�FRXUW�ZRXOG�DOORZ�WKH�SDUWLHV�WR�DGGXFH�
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DGGLWLRQDO�HYLGHQFH�DERXW�WKH�HIIHFWV�RI�*$����LQ�VSHFLILF�FLUFXPVWDQFHV��2XU�

RSLQLRQ�PDGH�WKLV�LPSRVVLEOH�WR�PLVV��)RU�H[DPSOH��ZH�VDLG�WKDW�´>W@KH�GLVWULFW�

FRXUW�KDV�VFKHGXOHG�D�WHOHSKRQLF�SUHOLPLQDU\�LQMXQFWLRQ�KHDULQJ�IRU�$SULO�����

������ZKHQ�DOO�SDUWLHV ZLOO�SUHVXPDEO\�KDYH�WKH�FKDQFH�WR�SUHVHQW�HYLGHQFH RQ�

WKH�YDOLGLW\�RI�DSSO\LQJ�*$����LQ�VSHFLILF�FLUFXPVWDQFHV�µ�$EERWW�,,� �����:/�

�������� DW� �� �HPSKDVHV� DGGHG�� )ROORZLQJ� WKDW� DGYHUVDULDO� KHDULQJ� ZH�

H[SODLQHG� ´>W@KH�GLVWULFW�FRXUW�FDQ�WKHQ PDNH�WDUJHWHG�ILQGLQJV�� � � DERXW�WKH�

HIIHFWV�RI�*$����RQ�DERUWLRQ�DFFHVV�µ�,G� �HPSKDVLV�DGGHG�� :H�VDLG�WKH�VDPH�

WKLQJ�D�IHZ�SDJHV�ODWHU��GHVSLWH�ILQGLQJ QR�HYLGHQFH�LQ�WKH�UHFRUG�WKDW�*$����

YLRODWHG�&DVH\��ZH VWDWHG WKDW�´5HVSRQGHQWV�ZLOO�KDYH�WKH�RSSRUWXQLW\�WR�VKRZ�

DW� WKH�XSFRPLQJ�SUHOLPLQDU\� LQMXQFWLRQ�KHDULQJ WKDW� FHUWDLQ�DSSOLFDWLRQV� RI�

*$���� PD\µ� YLRODWH� &DVH\ ´LI� WKH\� SURYH WKDW� ¶EH\RQG� TXHVWLRQ�·� *$���·V�

EXUGHQV�RXWZHLJK� LWV�EHQHILWV� LQ� WKRVH�VLWXDWLRQV�µ� ,G� DW��� �ILUVW�DQG� WKLUG�

HPSKDVHV�DGGHG���6LPLODUO\��DIWHU�FDQYDVVLQJ�WKH�UHFRUG��ZH�GHFOLQHG�WR�GHFLGH�

ZKHWKHU�D�PRUH�QDUURZO\�WDLORUHG�LQMXQFWLRQ�ZRXOG�VDWLVI\�-DFREVRQ EHFDXVH�

´SDUWLHV�PD\�SXUVXH�>WKRVH�LVVXHV@�DW�WKH�SUHOLPLQDU\�LQMXQFWLRQ�VWDJH�µ�WKHQ�

VFKHGXOHG�IRU�$SULO�����,G� DW��� �HPSKDVLV�DGGHG���$QG DJDLQ��LQ�DVVHVVLQJ�

ZKHWKHU�5HVSRQGHQWV�KDG�DQ\�HYLGHQFH�VKRZLQJ�*$����SUHWH[WXDOO\�WDUJHWHG�

DERUWLRQ��ZH�IRXQG�´QR�HYLGHQFH�� � � >RQ@ WKH�UHFRUG�EHIRUH�XVµ�RI�SUHWH[W��EXW�

VWDWHG�WKDW�´5HVSRQGHQWV�ZLOO�KDYH�WKH�RSSRUWXQLW\�� � ��WR�SUHVHQW�DGGLWLRQDO�

HYLGHQFH LQ� FRQMXQFWLRQ� ZLWK� WKH� GLVWULFW� FRXUW·V� SUHOLPLQDU\� LQMXQFWLRQ�

KHDULQJ�µ�,G� DW��� �HPSKDVLV�DGGHG��

7R� EH� VXUH�� WKH� GLVWULFW� FRXUW� FRXOG� KDYH� UHVFKHGXOHG WKH� SUHOLPLQDU\�

LQMXQFWLRQ�KHDULQJ �DV�LW�QRZ�KDV�GRQH��WR�$SULO���� RU�DIIRUGHG WKH�SDUWLHV VRPH�

RWKHU�ZD\�RI�SUHVHQWLQJ�QHZ HYLGHQFH�RQ WKH�EXUGHQV�DQG�EHQHILWV�RI�*$��� LQ�

VSHFLILF� FLUFXPVWDQFHV�� %XW� RXU� RSLQLRQ� OHIW� QR� GRXEW� WKDW� DQ� DGGLWLRQDO�

HYLGHQWLDU\�VKRZLQJ�ZDV�QHFHVVDU\�WR�SURSHUO\�DSSO\�-DFREVRQ LQ�SDUWLFXODU�

FLUFXPVWDQFHV� $PRQJ� RWKHU� JDSV� LQ� WKH� UHFRUG�� IRU� H[DPSOH� ZDV HYLGHQFH�
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VKRZLQJ�ZKDW�33(�LV EHLQJ�XVHG�LQ�PHGLFDWLRQ�DQG�VXUJLFDO�DERUWLRQV�GXULQJ�

WKH� FXUUHQW� SDQGHPLF� RU HYLGHQFH� VKRZLQJ� WKH� VWDQGDUG� RI� FDUH� IRU� WKRVH�

SURFHGXUHV�GXULQJ�WKH�SDQGHPLF� 6HH�LQIUD 3DUW�,,,�'���D�:LWKRXW�DQ\�PHDQV

RI�DQVZHULQJ FULWLFDO�TXHVWLRQV OLNH�WKRVH� WKH�GLVWULFW�FRXUW�ODFNHG�DQ\ EDVLV�

IRU� ILQGLQJ�� DV� -DFREVRQ UHTXLUHV�� WKDW� *$���� ODFNV� D ´UHDO� RU� VXEVWDQWLDO�

UHODWLRQµ�WR�WKH�KHDOWK FULVLV��RU�WKDW�´EH\RQG�DOO�TXHVWLRQµ�LW ´SODLQ>O\@µ�YLRODWHV

&DVH\��$EERWW�,,�������:/����������DW����TXRWLQJ�-DFREVRQ������8�6��DW�����

,W� LV� QR� DQVZHU� WR� VD\� WKDW� D� 752� PD\� EH� EDVHG� RQ� D� RQH�VLGHG�

HYLGHQWLDU\� UHFRUG�� 6HH )HG�� 5�� &LY�� 3�� ���E����� �DOORZLQJ� LVVXDQFH� RI� 752�

ZLWKRXW�QRWLFH���'LOZRUWK�Y��5LQHU������)��G������������WK�&LU���������REVHUYLQJ�

WKDW� 752V� DUH ´JHQHUDOO\� LVVXHG� H[� SDUWH RU� DIWHU� D� KHDULQJ� RI� D� VXPPDU\�

FKDUDFWHUµ���2XU�SODLQ� LQVWUXFWLRQV� LQ�$EERWW� ,, ZHUH� WKDW�SURSHUO\ DSSO\LQJ

-DFREVRQ WR� *$���� UHTXLUHG� ´DGGLWLRQDO� HYLGHQFHµ� WDUJHWHG� WR� VSHFLILF�

FLUFXPVWDQFHV��$EERWW�,,�������:/����������DW���� ,W�LV�DOVR�QR�DQVZHU�WR�VD\�

WKDW�RXU�GHFLVLRQ�GLG�QRW�WHOO WKH�GLVWULFW�FRXUW�QRW WR�FDQFHO�WKH�SUHOLPLQDU\�

LQMXQFWLRQ�KHDULQJ�DQG�HQWHU�D�GLIIHUHQW 752��7KH�PDQGDWH�UXOH�UHTXLUHV�WKH�

GLVWULFW� FRXUW� WR� ´LPSOHPHQW� ERWK� WKH� OHWWHU� DQG� WKH� VSLULW� RI� WKH� DSSHOODWH�

FRXUW·V� PDQGDWH�µ� /HH�� ���� )��G� DW� ����� 2XU� GHFLVLRQ� PHQWLRQHG� WKH� WKHQ�

XSFRPLQJ SUHOLPLQDU\�LQMXQFWLRQ�KHDULQJ�VHYHQ WLPHV�DV�D�IRUXP IRU�DGGXFLQJ�

HYLGHQFH�IURP�ERWK�VLGHV�DERXW�VSHFLILF�DSSOLFDWLRQV�RI�*$�����6HH�$EERWW�,,��

�����:/��������� DW������Q�������Q���� �� ���Q������������ 7KH�GLVWULFW�

FRXUW�IORXWHG�ERWK�WKH�OHWWHU�DQG�WKH�VSLULW�RI�RXU�PDQGDWH�E\�FDQFHOOLQJ�WKDW

DGYHUVDULDO�KHDULQJ��FRQYHQLQJ�D�VQDS�752�´KHDULQJµ DW�ZKLFK�RQH�VLGH�ZDV�

EDUUHG� IURP�RIIHULQJ�HYLGHQFH�RU�DUJXPHQW��DQG�WKHQ� LPPHGLDWHO\� LVVXLQJ�D�

QHZ� 752� EDVHG� RQ� HYLGHQFH� ZH� KDG� DOUHDG\� UXOHG LQVXIILFLHQW� WR� VKRZ� D�

YLRODWLRQ�RI�-DFREVRQ�DQG�&DVH\� 6HH�/8/$& ,,� ����)��G�DW ����

7KH�/8/$&�OLWLJDWLRQ�SURYLGHV�KHOSIXO�JXLGDQFH��,Q�/8/$&�,��WKLV�FRXUW�

YDFDWHG�WKH�PRGLILFDWLRQ�RI�D�FRQVHQW�GHFUHH�EHFDXVH�´WKH�SDXFLW\�RI�WKH�UHFRUG�
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LQ�>WKDW@�FDVH�SURYLGHG�DQ�LQVXIILFLHQW�EDVLV�IRU�WKH�GLVWULFW�FRXUW�WR�GHWHUPLQH�

WKDW�PRGLILFDWLRQ�ZDV�ZDUUDQWHG�µ�/HDJXH�RI�8QLWHG�/DWLQ�$P��&LWL]HQV��'LVW��

���Y��&LW\�RI�%RHUQH������)��G������������WK�&LU���������/8/$&�,���7KLV�FRXUW�

LQVWUXFWHG� WKDW� RQ� UHPDQG�� ´WKH� GLVWULFW� FRXUW� VKRXOG� SHUPLW� VXSSOHPHQWDO�

ILOLQJV� DQG� FRQGXFW� SURFHHGLQJV�� DV� QHFHVVDU\�� WR� GHYHORS� D� VXIILFLHQW�

UHFRUG�µ ,G� DW� ���²���� <HW� RQ� UHPDQG�� WKH� GLVWULFW� FRXUW� HQWHUHG� D� QHZ�

´WHPSRUDU\µ� PRGLILFDWLRQ� RI� WKH� FRQVHQW� GHFUHH�� ZLWKRXW� ´SHUPLW>WLQJ@� WKH�

SDUWLHV� WR� FRQGXFW� GLVFRYHU\�� RU� KROG� DQ� HYLGHQWLDU\� KHDULQJ� WR� UHFHLYH�

FRPSHWLQJ�H[SHUW�DQG� OD\� WHVWLPRQ\�� RU� HYHQ�RIIHU� >RQH�SDUW\@�D� VXEVWDQWLDO�

RSSRUWXQLW\�WR�UHEXW�WKH�HYLGHQFH�WKDW�>WKH�RWKHU�SDUWLHV@�SUHVHQWHG�µ�/8/$&�

,,������)��G�DW������7KH�/8/$&�,, SDQHO�YDFDWHG�WKDW�QHZ�´WHPSRUDU\µ�RUGHU��

KROGLQJ� WKDW� ´>E@\� DSSURYLQJ� D�PRGLILFDWLRQ� RI� WKH� &RQVHQW� 'HFUHH� ZLWKRXW�

KROGLQJ�D�KHDULQJ�DQG�GHPDQGLQJ�D�PRUH�GHYHORSHG�IDFWXDO�UHFRUG��WKH�GLVWULFW�

FRXUW�IDLOHG�WR�IROORZ�WKH�¶OHWWHU�DQG�VSLUW·�RI�WKH�/8/$&�,�PDQGDWH�µ�,G��DW�����

6R�WRR�KHUH��$IWHU�H[SODLQLQJ�WKDW�WKH�IDFWXDO�UHFRUG�ZDV�LQVXIILFLHQW�WR�

VXSSRUW� WKH� 752� LQ� $EERWW� ,�� ZH� LQVWUXFWHG� WKDW� DIWHU� WKH� ´SUHOLPLQDU\�

LQMXQFWLRQ�KHDULQJ� VFKHGXOHG� IRU�$SULO ���� ����µ�DW�ZKLFK� WKH�SDUWLHV� FRXOG�

´SUHVHQW�DGGLWLRQDO�HYLGHQFH�µ�$EERWW�,,�������:/����������DW�����WKH�GLVWULFW�

FRXUW�FRXOG�ILQG�WKDW�*$����FRQVWLWXWHG�DQ�XQGXH�EXUGHQ�LI�´EH\RQG�TXHVWLRQµ�

WKH� ODZ·V� EXUGHQV� H[FHHGHG� LWV� EHQHILWV�� ,G� DW� ���� ´7KH� GLVWULFW� FRXUW�ZDV�

UHTXLUHG�WR�GR�WKLV�DQDO\VLVµ�WKH�ILUVW�WLPH��ZH�H[SODLQHG��DQG�´WKDW�DQDO\VLV�

ZRXOG�KDYH�UHTXLUHG�FDUHIXO�SDUVLQJ�RI�WKH�HYLGHQFH�µ�,G� <HW�RQ�UHPDQG�WKH�

GLVWULFW�FRXUW�HQWHUHG�D�VHFRQG�752�́ ZLWKRXW�KROGLQJ�D�KHDULQJ�DQG�GHPDQGLQJ�

D�PRUH�GHYHORSHG�IDFWXDO�UHFRUG�µ�6HH�/8/$&�,,������DW������,Q�GRLQJ�VR��´WKH�
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GLVWULFW�FRXUW�IDLOHG�WR�IROORZ�WKH�¶OHWWHU�DQG�VSLULW·�RI�WKHµ�$EERWW�,, PDQGDWH��

6HH�LG���

7R�EH�VXUH��5HVSRQGHQWV�VXJJHVW�WKDW�WKH�$SULO���752�LV EDVHG�RQ�D�́ PRUH�

UREXVWµ�UHFRUG�WKDQ�WKH�RQH�RQ�ZKLFK WKH�GLVWULFW�FRXUW EDVHG�LWV�0DUFK����752��

%XW�RQ�FULWLFDO�SRLQWV��ZKLFK�ZH�DQDO\]H�LQ�PRUH�GHWDLO�EHORZ��WKH�$SULO���752�

UHOLHG RQ�WKH�VDPH�WHQ�GHFODUDWLRQV�DOUHDG\�EHIRUH�WKH�GLVWULFW�FRXUW�ZKHQ�LW�

LVVXHG� WKH�0DUFK� ���752��� )XUWKHUPRUH�� DIWHU� WKH�0DUFK� ���752� LVVXHG��

5HVSRQGHQWV�ILOHG VXSSOHPHQWDO�GHFODUDWLRQV�LQ�WKH�GLVWULFW�FRXUW�UHFRUG³DQG�

WKHQ�SURFHHGHG�WR�XVH�WKRVH�GHFODUDWLRQV�WR�GHIHQG�DJDLQVW�PDQGDPXV�LQ�RXU�

FRXUW��� ,Q� JUDQWLQJ� PDQGDPXV�� ZH� UHYLHZHG� WKH� UHFRUG³LQFOXGLQJ� WKRVH

�� 7KHUH� LV�RQH�PLQRU�GLVWLQFWLRQ�EHWZHHQ�WKLV�FDVH�DQG�/8/$&� $V�KHUH��DIWHU�WKH�
GLVWULFW� FRXUW� HQWHUHG� WKH� VHFRQG� ´WHPSRUDU\µ� PRGLILFDWLRQ� RI� WKH� RUGHU�� WKH� LQWHUYHQRU�
DSSHOODQW� VRXJKW�PDQGDPXV� 6HH /8/$&� ,,�� ���� )��G� DW� ���� 8QOLNH� KHUH�� KRZHYHU�� WKH�
/8/$&�,, SDQHO�GHQLHG�WKH�ZULW�EHFDXVH�WKH�VHFRQG�RUGHU��WKRXJK�ODEHOHG�´WHPSRUDU\�µ�ZDV�
´QRW�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU�µ�LQ�VXEVWDQFH��DQG�FRXOG�EH�DSSHDOHG�DV�D�SUHOLPLQDU\�
LQMXQFWLRQ� 6HH�/8/$&�,,������)��G�DW�����Q����FLWLQJ�/8/$&�Y��&LW\�RI�%RHUQH��1R������������
VOLS�RS��DW��²��� ,Q�WKLV�OLWLJDWLRQ��ZH�KHOG�WKDW�WKLV�FRXUW�ODFNHG�MXULVGLFWLRQ�RYHU�DQ DSSHDO�
RI�WKH�H[WHQGHG�$SULO���RUGHU��FRQFOXGLQJ�WKDW�LW�ZDV LQ�HIIHFW�752� 6HH 3ODQQHG�3DUHQWKRRG�
&WU�� IRU� &KRLFH� Y�� $EERWW�� 1R�� ���������� VOLS� RS�� DW� �� %XW� WKDW� LV� D� GLVWLQFWLRQ�ZLWKRXW� D�
GLIIHUHQFH��0DQGDPXV�LV�DQ�DSSURSULDWH�UHPHG\�IRU�YLRODWLRQV�RI�WKH�PDQGDWH�UXOH��6HH�:LOO��
����8�6��DW���� �H[SODLQLQJ�PDQGDPXV� LV�DSSURSULDWH�ZKHUH� ´QHFHVVDU\� WR� FRQILQH�D� ORZHU�
FRXUW� WR� WKH� WHUPV� RI� DQ� DSSHOODWH� WULEXQDO·V�PDQGDWHµ���.DSFKH�� ���� )��G� DW� ���� �´>7@KH�
DSSURSULDWH�DFWLRQ�DW�WKLV�SRLQW�ZRXOG�DSSHDU�WR�LQYROYH�WKH�LVVXDQFH�RI�D�ZULW�RI�PDQGDPXV��
FRPSHOOLQJ�WKH�GLVWULFW�FRXUW�WR�FRPSO\�ZLWK�RXU�SULRU�PDQGDWH�µ��

�� &RPSDUH�$EERWW�,,,�������:/����������DW��²���UHO\LQJ��LQWHU�DOLD��RQ�GHFODUDWLRQV�
IURP� %DUUD]D�� 'HZLWW�'LFN�� )HUULJQR�� +DJVWURP 0LOOHU�� .OLHU�� /DPEUHFKW�� 6FKXWW�$LQH��
:DOODFH��&RQQRU��DQG�-DQH�'RH���ZLWK�3ODQQHG�3DUHQWKRRG�&WU��IRU�&KRLFH�Y��$EERWW��1R�������
FY�������/<��:�'��7H[����'NW��1RV����	���� �0DU�����������	�0DU����������� �OLVWLQJ�VDPH�
GHFODUDWLRQV�DV�H[KLELWV�WR�752�DSSOLFDWLRQ��

�� &RPSDUH�3ODQQHG�3DUHQWKRRG�&WU��IRU�&KRLFH�Y��$EERWW��1R�������FY�������/<��:�'��
7H[��� �'NW��1R������ �$SU����������� �QRWLQJ� ´VXSSOHPHQWDO� ILOLQJµ�RI�GHFODUDWLRQV�VXSSRUWLQJ�
SUHOLPLQDU\�LQMXQFWLRQ���ZLWK�$EERWW�,,��(&)����DW�������������²���������WK�&LU��$SU����������
�1R�� ���������� �RSSRVLWLRQ� WR� PDQGDPXV� UHO\LQJ� RQ� VXSSOHPHQWDO� GHFODUDWLRQV��� ,QGHHG��
5HVSRQGHQWV·�RSSRVLWLRQ�FRQFHGHG�WKDW�LW�´FLWH>V@�WR�GHFODUDWLRQV�ILOHG�LQ�WKH�GLVWULFW�FRXUW�RQ�
$SULO���������µ LQ�VXSSRUW�RI�LWV�SUHOLPLQDU\�LQMXQFWLRQ�PRWLRQ��(&)����DW���Q����FLWLQJ�'LVW��
&W��'NW��1R�������
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VXSSOHPHQWDO�DIILGDYLWV³DQG�IRXQG�WKH�UHFRUG�EHIRUH�XV�IDLOHG�WR VXSSRUW WKH�

FRQFOXVLRQ�WKDW�*$����YLRODWHV -DFREVRQ�DQG�&DVH\��� 7KH�GLVWULFW�FRXUW�KDUGO\

DQVZHUHG $EERWW� ,,·V� FDOO� IRU�PRUH HYLGHQFH� E\ UHO\LQJ RQ� HYLGHQFH�ZH� KDG�

DOUHDG\� UHYLHZHG DQG� IRXQG ZDQWLQJ�� 0RUHRYHU�� ZH� FDOOHG� IRU� DGGLWLRQDO�

HYLGHQFH�IURP�ERWK VLGHV��6HH�$EERWW�,,�������:/����������DW����HPSKDVL]LQJ�

´DOO�SDUWLHVµ�ZRXOG�EH�DEOH WR�´SUHVHQW�HYLGHQFH�RQ�WKH�YDOLGLW\�RI�DSSO\LQJ�*$�

���LQ�VSHFLILF�FLUFXPVWDQFHVµ�� <HW�WKH�GLVWULFW�FRXUW EDUUHG 3HWLWLRQHUV�IURP�

SURIIHULQJ QHZ HYLGHQFH�RU�DUJXPHQW�ZLWK�UHVSHFW�WR�WKH�$SULO���752�

0DQGDPXV�LV�MXVWLILHG�WR�FRUUHFW�WKH�GLVWULFW�FRXUW·V�IDLOXUH�WR�IROORZ�RXU�

$EERWW�,,�PDQGDWH��6HH��H�J���:LOO�Y��8QLWHG�6WDWHV������8�6� ������²����������

�H[SODLQLQJ�WKDW�´WKH�ZULW�>RI�PDQGDPXV@�KDV�EHHQ�LQYRNHG�� � � ZKHUH�LW�ZDV�

QHFHVVDU\� WR� FRQILQH� D� ORZHU� FRXUW� WR� WKH� WHUPV� RI� DQ� DSSHOODWH� WULEXQDO·V�

PDQGDWHµ��� 7KLV� LV� DOO� WKH�PRUH� YLWDO� KHUH� EHFDXVH WKH� IDLOXUH� WR� IROORZ� RXU�

PDQGDWH� OHG� WKH� GLVWULFW� FRXUW� WR� ´HPEDUUDVV� WKH� H[HFXWLYH� DUP� RI� WKH�

*RYHUQPHQWµ�DQG�´LQWUX>GH@�������RQ�D�GHOLFDWH�DUHD�RI�IHGHUDO�VWDWH�UHODWLRQV�µ

&KHQH\�� ���� 8�6�� DW� ���� �FOHDQHG� XS���� +HUH� WRR�� 3HWLWLRQHUV� KDYH�

GHPRQVWUDWHG�WKHLU�FOHDU�DQG�LQGLVSXWDEOH�ULJKW�WR�WKH�ZULW�

�� 6HH�$EERWW�,,�������:/����������DW����´>,@W�FDQQRW�EH�PDLQWDLQHG�RQ�WKH�UHFRUG�
EHIRUH�XV�WKDW�*$����EHDUV�¶QR�UHDO�RU�VXEVWDQWLDO�UHODWLRQ·�WR�� � � WKH�&29,'����SDQGHPLF�µ�
�TXRWLQJ�-DFREVRQ������8�6��DW������LG� DW����	�Q���²����QRWLQJ�FRQIOLFWLQJ�HYLGHQFH�UHJDUGLQJ�
ZKHWKHU�DERUWLRQ�SURFHGXUHV�FRQVXPH�33(�EDVHG�RQ�´>R@XU�RZQ�UHYLHZ�RI�WKH�UHFRUGµ���LG� DW�
����´>2@Q�WKLV�UHFRUG��ZH�VHH�QR�HYLGHQFH�WKDW�*$����ZDV�PHDQW�WR�H[SORLW�WKH�SDQGHPLF�LQ�
RUGHU�WR�EDQ�DERUWLRQ�RU�� � ��XQUHDVRQDEO\�GHOD\�DERUWLRQVµ �FOHDQHG�XS����LG� �´%DVHG�RQ�WKDW�
UHFRUG��ZH�FDQQRW�VD\�WKDW�*$����LV�D�SUHWH[W�IRU�WDUJHWLQJ�DERUWLRQ�µ��

�� &XULRXVO\��DQG�DV�D�SRVVLEOH�IXUWKHU�LQGLFDWLRQ�WKDW�WKH�GLVWULFW�FRXUW�IDLOHG�WR�IROORZ�
RXU�$EERWW�,, PDQGDWH��WKH�$SULO���752�´LQFRUSRUDWH>G@�E\�UHIHUHQFHµ�WKH�FRQFOXVLRQV�RI�ODZ�
IURP�$EERWW� , WKDW� WKLV� FRXUW� KHOG� ZHUH�PLVWDNHQ� LQ�$EERWW� ,,��6HH� $EERWW� ,,,�� �����:/�
���������DW���
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'���3DWHQWO\�(UURQHRXV�5HVXOWV�DQG�8VXUSDWLRQ�RI WKH�6WDWH·V�
$XWKRULW\�WR�&UDIW�(PHUJHQF\�+HDOWK�0HDVXUHV

0DQGDPXV�UHOLHI� LV�DOVR� MXVWLILHG�EHFDXVH�WKH�GLVWULFW�FRXUW·V� IDLOXUH�WR�

IROORZ�RXU�$EERWW�,,PDQGDWH OHG�WR�SDWHQWO\�HUURQHRXV�UHVXOWV�DQG�XVXUSHG WKH�

VWDWH·V� DXWKRULW\� WR� FUDIW� HPHUJHQF\� SXEOLF� KHDOWK� PHDVXUHV�� 6HH ,Q� UH�

-30RUJDQ� &KDVH� 	� &R��� ���� )��G� ����� ��� ��WK� &LU�� ������ �FOHDQHG� XS��

�PDQGDPXV�ZDUUDQWHG�ZKHUH�WKHUH�KDV�EHHQ�D�´XVXUSDWLRQ�RI�MXGLFLDO�SRZHUµ�

RU�´D�FOHDU�DEXVH�RI�GLVFUHWLRQ�WKDW�SURGXFHV�SDWHQWO\�HUURQHRXV�UHVXOWVµ�� :H�

GLVFXVV�WKHVH�SUREOHPV�EHORZ��ERWK�WR�H[SODLQ�ZK\�ZH�JUDQW�PDQGDPXV�DV�WR�

WZR�RI� WKH� WKUHH�FDWHJRULHV�RI�DERUWLRQ�SURFHGXUHV� UHVWUDLQHG�E\� WKH�$SULO���

752��DQG DOVR�WR�SURYLGH�JXLGDQFH DW�WKH�SUHOLPLQDU\ LQMXQFWLRQ�VWDJH�

���7KH�$SULO���752�3DWHQWO\�(UUHG�E\ ([HPSWLQJ�0HGLFDWLRQ�$ERUWLRQV�
IURP�*$���

7KHUH� LV� QR� FRQVWLWXWLRQDO� ULJKW� WR� DQ\ SDUWLFXODU DERUWLRQ� SURFHGXUH��

*RQ]DOHV�Y��&DUKDUW������8�6����������²�����������<HW�WKH�GLVWULFW�FRXUW�EOXQWO\

FRQFOXGHG�WKDW�*$���·V�WHPSRUDU\�SRVWSRQHPHQW�RI�RQH�NLQG�RI�HDUO\�DERUWLRQ�

PHWKRG³PHGLFDWLRQ�DERUWLRQV³LV�´EH\RQG�TXHVWLRQµ�D�YLRODWLRQ�RI�&DVH\��6HH

$EERWW�,,,�������:/���������DW�� �FRQFOXGLQJ��´EDVHG�RQ�WKH�FRXUW·V�ILQGLQJV�

RI� IDFW�� LW� LV� EH\RQG� TXHVWLRQ� WKDW� >*$���·V@ EXUGHQV� RXWZHLJK� WKH� RUGHU·V�

EHQHILWV� DV� DSSOLHG� WR � � � PHGLFDWLRQ�DERUWLRQµ���'HVSLWH� RXU� LQVWUXFWLRQV� LQ�

$EERWW�,,��WKH�GLVWULFW�FRXUW�IDLOHG�WR�FRPSLOH�D�UHFRUG�WKDW�UHPRWHO\ MXVWLILHV�

WKLV�FRQFOXVLRQ��,QGHHG� WKH�UHFRUG EHIRUH�WKH�GLVWULFW�FRXUW³ZKLFK�ZH DOUHDG\�

UHYLHZHG�LQ�$EERWW�,, DQG�IRXQG�LQFRQFOXVLYH³GRHV�QRW�SURYLGH�WKH�WRROV�HYHQ�

WR�DQVZHU�WKH�SHUWLQHQW�IDFWXDO�TXHVWLRQ� 7KDW�TXHVWLRQ�LV�QRW��DV�WKH�GLVWULFW�

FRXUW�HYLGHQWO\�WKRXJKW��ZKHWKHU�PHGLFDWLRQ�DERUWLRQ�FRQVXPHV�33(�GXULQJ�

QRUPDO� FLUFXPVWDQFHV�� EXW� LQVWHDG� ZKHWKHU� LW� GRHV� VR� XQGHU� WKH� SDQGHPLF�

FRQGLWLRQV� 7H[DV� IDFHV� DQG�*$���� DGGUHVVHV�� $V� IRU� WKH� OHJDO� TXHVWLRQ�� WKH�

GLVWULFW�FRXUW·V�DQDO\VLV�IDLOV�WR�DGGUHVV�ZK\�WHPSRUDU\�SRVWSRQHPHQW�RI�RQH�
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W\SH�RI�HDUO\�DERUWLRQ�PHWKRG�LV�´EH\RQG�TXHVWLRQµ�XQFRQVWLWXWLRQDO�LI�LW�OHDYHV�

RSHQ� RWKHU�PHDQV� RI� REWDLQLQJ� DQ� DERUWLRQ� 5HVWUDLQLQJ VWDWH� RIILFLDOV� IURP�

LPSOHPHQWLQJ�DQ�HPHUJHQF\�KHDOWK�PHDVXUH�EDVHG�RQ�VXFK�ILQGLQJV LV�´D�FOHDU�

DEXVH�RI�GLVFUHWLRQ�WKDW�SURGXFHV�SDWHQWO\�HUURQHRXV�UHVXOWV�µ $EERWW ,,�������

:/����������DW�� �TXRWLQJ�-30RUJDQ�&KDVH������)��G�DW������FOHDQHG�XS���

D�� )DLOXUH� WR� FRQVLGHU� 33(� XVDJH� DQG� VWDQGDUG� RI� FDUH� GXULQJ� WKH�
SDQGHPLF

$V� D� JHQHUDO� PDWWHU�� ZH� REVHUYH WKDW� WKH� UHJXODWLRQ� RI PHGLFDWLRQ�

DERUWLRQ� LQ� 7H[DV� GLIIHUV� IURP� VRPH� RWKHU� VWDWHV�� ,Q� 7H[DV�� ´>E@HIRUH� WKH�

SK\VLFLDQ� JLYHV�� VHOOV�� GLVSHQVHV�� DGPLQLVWHUV�� SURYLGHV�� RU� SUHVFULEHV� DQ�

DERUWLRQ�LQGXFLQJ� GUXJ�� WKH� SK\VLFLDQ�PXVW� H[DPLQH� WKH SUHJQDQW�ZRPDQ�µ�

7H[��+HDOWK�	�6DIHW\�&RGH�����������F���'XULQJ�WKDW�H[DPLQDWLRQ��WKH�SDWLHQW�

PXVW� UHFHLYH� DQ� XOWUDVRXQG� H[DPLQDWLRQ� 7H[�� +HDOWK� 	� 6DIHW\� &RGH�

� ��������D������7KH�SK\VLFLDQ�FDQQRW�SURYLGH�WKH�SDWLHQW�DQ�DERUWLRQ�XQWLO�WKH�

VHFRQG�YLVLW�� ,G��$QG� WKH�SDWLHQW�PXVW� VFKHGXOH�D� IROORZ�XS�DSSRLQWPHQW� WR�

HQVXUH�WKH�DERUWLRQ�LV�FRPSOHWH��7H[��+HDOWK�	�6DIHW\�&RGH�����������H���I������

7H[��$GPLQ��&RGH��������E�������

7KH�GLVWULFW�FRXUW�IRXQG��DV�D�PDWWHU�RI�IDFW��WKDW�´>S@URYLGLQJ�PHGLFDWLRQ�

DERUWLRQ GRHV�QRW�UHTXLUH�WKH�XVH�RI�DQ\�33(�µ�$EERWW�,,,�������:/����������

DW����������7KH�SHUWLQHQW�TXHVWLRQ��KRZHYHU��LV�ZKHWKHU�PHGLFDWLRQ�DERUWLRQV�

UHTXLUH� 33(� GXULQJ� WKH� &29,'���� SDQGHPLF� 6HH *$���� �VWDWLQJ� WKDW� ´D�

VKRUWDJH�RI�KRVSLWDO�FDSDFLW\�RU� >33(@�ZRXOG�KLQGHU�HIIRUWV�WR�FRSH�ZLWK�WKH�

&29,'���� GLVDVWHUµ�� 5HVSRQGHQWV� VXEPLWWHG� QR� HYLGHQFH� RQ� WKDW� TXHVWLRQ��

WKH\�QHLWKHU� VWDWHG�ZKDW�33(� WKH\�ZHUH� FRQVXPLQJ� ´GXULQJ� WKH�&29,'����

GLVDVWHU�µ QRU� VXEPLWWHG� HYLGHQFH� HVWDEOLVKLQJ� WKH� VWDQGDUG� RI� FDUH� IRU�

�� $W� WKH� SUHOLPLQDU\� LQMXQFWLRQ� VWDJH�� D� UHOHYDQW� TXHVWLRQ� LV� ZKHWKHU WKHVH DFWV�
DQFLOODU\�WR�D�PHGLFDWLRQ�DERUWLRQ��VXFK�DV�WKH�XOWUDVRXQG�RU�IROORZ�XS�DSSRLQWPHQW��DUH�WR�
EH�FRQVLGHUHG�ZKHQ�GHWHUPLQLQJ�33(�XVDJH�
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PHGLFDWLRQ� DERUWLRQV� GXULQJ� WKH� SDQGHPLF�� 6FRXU� WKH� WZHQW\� GHFODUDWLRQV�

5HVSRQGHQWV�VXEPLWWHG�WR�VXSSRUW�WKHLU�FODLP��'RHV�DQ\�WHVWLI\�WKDW�GXULQJ�WKH�

FXUUHQW�SDQGHPLF��DERUWLRQ�SURYLGHUV�DUH�QRW�ZHDULQJ�PDVNV"�1R��1RU�ZRXOG�

RQH�H[SHFW�VXFK�D�VWDWHPHQW�ZKHQ�HYHU\GD\�OLIH�QRZ�SUHVHQWV�SROLFH�RIILFHUV��

SULHVWV��PDLO�FDUULHUV��JURFHU\�VWRUH�FDVKLHUV��JDV�VWDWLRQ�DWWHQGDQWV��DQG�UHWDLO�

FOHUNV� ZHDULQJ� WKHP� HYHU\� GD\��� 7KH� TXHVWLRQ�� WKHQ�� LV� QRW� ZKHWKHU�

PHGLFDWLRQ� DERUWLRQV� FRQVXPH� 33(� LQ� QRUPDO� WLPHV�� EXW� ZKHWKHU� WKH\�

FRQVXPH� 33(� GXULQJ� D� SXEOLF� KHDOWK� HPHUJHQF\� LQYROYLQJ� D� VSUHDGLQJ�

FRQWDJLRQ�WKDW�SODFHV�VHYHUH�VWUDLQV�RQ�PHGLFDO�UHVRXUFHV��6HH�$EERWW�,,�������

:/� ��������� DW� ��� 7KH� UHFRUG� FRQWDLQV� VFDQW� PDWHULDO� WR� DQVZHU� WKDW�

TXHVWLRQ³FHUWDLQO\� QRW� WR� D� GHJUHH� WR� SHUPLW� WKH� FRQFOXVLRQ� WKDW� PHUHO\�

SRVWSRQLQJ� PHGLFDWLRQ� DERUWLRQV� ´EH\RQG� TXHVWLRQµ� YLRODWHV� WKH� ULJKW� WR�

DERUWLRQ��

7KH� $SULO� � 752� GLG� QRW� DQDO\]H� 33(� FRQVXPSWLRQ� IRU� PHGLFDWLRQ�

DERUWLRQV�GXULQJ�WKH�&29,'����SDQGHPLF��7KH�GLVWULFW�FRXUW��ZLWK�RQH�PLQRU�

H[FHSWLRQ��UHOLHG�H[FOXVLYHO\�RQ�GHFODUDWLRQV�WKDW�ZHUH�EHIRUH�LW�ZKHQ�LW�LVVXHG�

WKH�0DUFK� �� 752��6HH� $EERWW� ,,,�� �����:/� �������� DW� ��� �� ���� ���� ���

�UHO\LQJ�RQ�SULRU�GHFODUDWLRQV���EXW�VHH LG��������UHO\LQJ�RQ�QHZ�GHFODUDWLRQ���,Q�

$EERWW�,,��ZH�H[SODLQHG�WKDW�WKRVH GHFODUDWLRQV�ZHUH�´XQFOHDUµ�DV�WR�´KRZ�33(�

LV�FRQVXPHG�LQ�PHGLFDWLRQ�DERUWLRQV�µ�6HH�$EERWW�,,�������:/���������DW�����

7KRVH�GHFODUDWLRQV�GLG�QRW��DQG�VWLOO�GR�QRW��VSHDN�WR WKH�TXHVWLRQ�RI�33(�XVDJH�

GXULQJ WKH�SUHVHQW�SXEOLF�KHDOWK HPHUJHQF\�

�� )RU�WKHLU�SDUW��3HWLWLRQHUV GLG�VXEPLW�HYLGHQFH�VKRZLQJ�WKH�VWDQGDUG�RI�FDUH�PD\�
KDYH�FKDQJHG�DQG�WKDW�DERUWLRQ�SURYLGHUV�PD\�EH�FRQVXPLQJ�PRUH�33(�EHFDXVH�RI�&29,'�
����6HH��H�J���+DUVWDG�'HFO��DW������$SS� �����´'XH�WR�WKH�FXUUHQW�&29,'����RXWEUHDN��WKH�
VSHFLILF�W\SH�RI�PDVN�WKDW�LV�FXUUHQWO\�UHTXLUHG�LV�D�1���PDVN�µ�� %XW�RXU�SRLQW�LV�QRW�WR�ZHLJK�
WKH�HYLGHQFH��5DWKHU��WKH�SRLQW�LV�WR�GHPRQVWUDWH�WKDW�WKH�UHFRUG�EHIRUH�WKH�GLVWULFW�FRXUW�GRHV�
QRW�SXUSRUW�WR�DQVZHU�WKH�SHUWLQHQW�TXHVWLRQ�DERXW�33(�XVH�GXULQJ�WKH�SDQGHPLF�
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0RUHRYHU�� WKHUH�KDV�EHHQ�QR� FRQVLGHUDWLRQ�\HW KRZ� WKH�SDQGHPLF�KDV�

DIIHFWHG� WKH� VWDQGDUG� RI FDUH� IRU DERUWLRQ� 1R� UHFRUG� HYLGHQFH� VXSSRUWV� WKH�

FRQWHQWLRQ³ZKLFK� SURYLGHV WKH� XQVWDWHG� SUHPLVH� RI� WKH� GLVWULFW� FRXUW·V�

ILQGLQJV³WKDW�WKH�VWDQGDUG�RI�FDUH�IRU�PHGLFDWLRQ�DERUWLRQ�GXULQJ�WKH�&29,'�

���LV�LGHQWLFDO�WR�WKH QRUPDO VWDQGDUG� 5HODWHGO\��WKH�UHFRUG�GRHV�QRW�HVWDEOLVK�

ZKDW�33(�DERUWLRQ�SURYLGHUV�SUHVHQWO\�XVH�WR�SURWHFW�DJDLQVW�WKH�VSUHDG�RI�WKH�

YLUXV� ,QGHHG� VRPH� UHFRUG� HYLGHQFH� LQGLFDWHV� WKDW� UHDVRQDEOH� DERUWLRQ�

SURYLGHUV�ZRXOG FKDQJH�33(�XVDJH GXULQJ� WKH�SDQGHPLF� )RU� LQVWDQFH�� WKH�

VWDWH·V�LQIHFWLRXV�GLVHDVH H[SHUW�GHFODUHG�WKDW�´>Q@RW�ZHDULQJ�IDFH�PDVNV�DQG�

RWKHU�33(�ZKHQ�FDULQJ�IRU�SDWLHQWV�ZKR�DUH�QRW�XQGHU�LQYHVWLJDWLRQ�IRU�&29,'�

��� � � � H[SRVHV� KHDOWK� FDUH� ZRUNHUV� WR� WUDQVPLVVLRQ� RI� LQIHFWLRQµ� IURP�

DV\PSWRPDWLF�SDWLHQWV��0DULHU�'HFO��������$SS� ������

7KH�GHFODUDWLRQV�WKH�GLVWULFW�FRXUW�FLWHG��ZKLFK�DUH�H[FOXVLYHO\�WKRVH�RI�

5HVSRQGHQWV� FRQVLGHU�PHGLFDWLRQ�DERUWLRQ�RQO\ GXULQJ�QRUPDO�WLPHV� $EERWW�

,,,�������:/���������DW����������2QH�SK\VLFLDQ�GHVFULEHV D�FOLQLF·V�33(�XVDJH�

GXULQJ�DQ�´DYHUDJH�ZHHN�µ�:DOODFH�'HFO������� 7KDW�VD\V�QRWKLQJ�DERXW 33(�

XVDJH�GXULQJ�D SDQGHPLF��&I� .OLHU�'HFODUDWLRQ�������$SS� ���� �´%HIRUH� WKH�

&29,'����RXWEUHDN��$XVWLQ�:RPHQ·V�XVHG�QR�33(�IRU�PHGLFDWLRQ�DERUWLRQ�µ��

�HPSKDVLV�DGGHG�� $QG�D�GHFODUDWLRQ�UHFHQWO\ ILOHG�LQ�WKH�GLVWULFW�FRXUW�FODULILHV

WKDW�DW�OHDVW�RQH�SODLQWLII�EHJDQ�XVLQJ�VXUJLFDO�PDVNV�LQ�UHVSRQVH�WR�&29,'�

����6HH�5RVHQIHOG�'HFO��������´6LQFH�WKH�&29,'����RXWEUHDN�EHJDQ��+RXVWRQ�

:RPHQ·V� &OLQLF� KDV� �� �� �� SURYLGHG� RXU� VWDII� ZLWK� VXUJLFDO� PDVNV� �QRW� 1���

UHVSLUDWRUV���������µ����

�� $PLFL�KDYH�VXEPLWWHG�D�UHSRUW�WKDW�RQH�RI�WKH�SODLQWLII�FOLQLFV�KDV�EHHQ�RSHUDWLQJ�
ZLWKRXW�VXIILFLHQW�33(��6HH $PLFXV�%ULHI�RI����6WDWHV�LQ�6XSSRUW�RI�3HWLWLRQHUV�DW����Q����
�FLWLQJ $OH[� &DSUDULHOOR�� 3ODQQHG� 3DUHQWKRRG� HPSOR\HHV� ODLG� RII�� FODLP� LW·V� UHWDOLDWLRQ� IRU�
YRLFLQJ� FRQFHUQV �.;$1��$SU�� ���� ������� KWWSV���ZZZ�N[DQ�FRP�QHZV�ORFDO�DXVWLQ�SODQQHG�
SDUHQWKRRG�HPSOR\HHV�ODLG�RII�FODLP�LWV�UHWDOLDWLRQ�IRU�YRLFLQJ�FRQFHUQV����´>7KH�IRUPHU�VWDII�
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,Q� VXP�� WKH� UHOHYDQW� TXHVWLRQ LV� QRW� ZKDW� 33(� LV� FRQVXPHG� GXULQJ�

QRUPDO�WLPHV EXW�´GXULQJ�WKH�&29,'����GLVDVWHU�µ�DV�*$����VWDWHV� &I��$EERWW�

,,�������:/���������DW�����´>7@KH�HVVHQFH�RI�HTXLW\�LV�WKH�DELOLW\�WR�FUDIW�D�

SDUWLFXODU� LQMXQFWLRQ�PHHWLQJ�WKH�H[LJHQFLHV�RI�D�SDUWLFXODU�VLWXDWLRQ�µ�� 7KH�

IDLOXUH�HYHQ�WR�FRQVLGHU�WKDW�TXHVWLRQ³DV�ZHOO�DV�WR�VXSSRUW�LWV ILQGLQJV�ZLWK�

UHFRUG�HYLGHQFH³ZDV�SDWHQWO\�HUURQHRXV���

E�� 8VXUSLQJ�VWDWH�DXWKRULW\�WR�FUDIW�HPHUJHQF\�KHDOWK�PHDVXUHV

$V�ZH�H[SODLQHG�EHIRUH� -DFREVRQ�SURKLELWV�FRXUWV�IURP�´XVXUS>LQJ@ WKH�

VWDWH·V�DXWKRULW\�WR�FUDIW�PHDVXUHV�UHVSRQVLYH�WR�D�SXEOLF�KHDOWK�HPHUJHQF\�µ�

6HH� $EERWW ,,�� �����:/� ��������� DW� ��� &RXUWV� KDYH� QR� DXWKRULW\� WR DVN�

ZKHWKHU� D� ´SDUWLFXODU� PHWKRG� >LV@³SHUKDSV�� RU� SRVVLEO\³QRW� WKH� EHVW�µ�

-DFREVRQ������8�6��DW�����,QVWHDG��FRXUWV�PD\�DVN�RQO\ ZKHWKHU�WKH�VWDWH�KDV�

DFWHG�LQ�DQ�´DUELWUDU\��XQUHDVRQDEOH�PDQQHU�µ�,G� DW�����'XULQJ�D�SDQGHPLF�

HPHUJHQF\��SXEOLF DXWKRULWLHV�PXVW�PDNH�QXPHURXV��FRPSOH[ MXGJPHQW�FDOOV��

*$���� DGGUHVVHV� RQH� RI� WKH�PRVW� YH[LQJ�� KRZ� WR� SUHYHQW� FULWLFDO� VWUDLQV� RQ�

PHGLFDO�UHVRXUFHV�GXULQJ�D�VXUJH� LQ�FRQWDJLRXV�GLVHDVH� $EERWW ,,�������:/�

��������� DW� �²�� 5HVSRQGHQWV� KDYH� VXEPLWWHG� GHFODUDWLRQV� RI� LQIHFWLRXV�

GLVHDVH�H[SHUWV�ZKR�EHOLHYH�*$����LV�SURIRXQGO\�PLVJXLGHG��6HH��H�J���%DVVHWW�

PHPEHU@�VDLG�WKHUH� LV�QRW�HQRXJK�33(�DW� WKH�FOLQLFV��ZRUNHUV�DUH�EHLQJ� IRUFHG�WR�GR�QRQ�
HVVHQWLDO�ZRUN�IRU�SDWLHQWV�LQ�SHUVRQ�DQG�WKH\·UH�QRW�EHLQJ�RIIHUHG�SDLG�VLFN�OHDYH�LI�WKH\�FRPH�
GRZQ�ZLWK�&29,'����V\PSWRPV�µ����7KLV�PD\�EH�UHOHYDQW�WR�DVVHVVLQJ�WKH EHQHILWV RI�*$����
LQ�FRPEDWWLQJ�WKH�VSUHDG�RI�&29,'����

�� $GGLWLRQDOO\�� 5HVSRQGHQWV� FRQFHGH PHGLFDWLRQ� DERUWLRQV� VRPHWLPHV UHVXOW� LQ�
KRVSLWDOL]DWLRQ��6HH $SS������ 7KH�)'$�ODEHO�IRU�0LIHSUH[�VWDWHV WKDW�KRVSLWDOL]DWLRQ�´UHODWHG�
WR�PHGLFDO�DERUWLRQµ�RFFXUV�LQ�XS�WR������RI�FDVHV��$SS�����²����GHVFULELQJ XVH�RI�0LIHSUH[���
8�6�� )RRG� 	� 'UXJ� $GPLQ��� 0LIHSUH[� /DEHO� ���� 7DEOH� ���
KWWSV���ZZZ�DFFHVVGDWD�IGD�JRY�GUXJVDWIGDBGRFV�ODEHO������������V���OEO�SGI� $SSO\LQJ�
WKLV�ILJXUH�WR�3HWLWLRQHUV·�XQFRQWHVWHG�HYLGHQFH�WKDW�DERXW �������PHGLFDWLRQ�DERUWLRQV�ZHUH�
SHUIRUPHG�LQ�7H[DV�LQ�������VHH $SS�������PHGLFDWLRQ�DERUWLRQV�FDQ�EH�H[SHFWHG�WR�UHVXOW�LQ�
VOLJKWO\�RYHU�����KRVSLWDOL]DWLRQV�SHU�\HDU�LQ�7H[DV³RU�DERXW WZR�SHU�ZHHN��,Q�FRPSDULQJ�
WKH� EHQHILWV� DQG� EXUGHQV� RI� *$����� WKH� GLVWULFW� FRXUW� PXVW� ZHLJK� WKRVH� KRVSLWDOL]DWLRQV�
DJDLQVW�WKH�GHOD\�LQ�ZRPHQ�REWDLQLQJ�D PHGLFDWLRQ DERUWLRQ�
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'HFO�����²���$SS�������6KDUIVWHLQ�'HFO�����²����$SS�����²��� 7H[DV DXWKRULWLHV

EHOLHYH��WR�WKH�FRQWUDU\��WKDW *$����LV�FULWLFDO WR�SURWHFW�WKH�VWDWH·V�FLWL]HQV DQG�

KDV�VXSSRUWHG�WKDW�YLHZ�ZLWK�LWV�RZQ�PHGLFDO�H[SHUWV��6HH��H�J���0DULHU�'HFO����

����$SS� �����7KH�6XSUHPH�&RXUW��DQG�WKLV�FRXUW��KDYH�DOUHDG\�H[SODLQHG�KRZ�

WR�UHVROYH�VXFK�DQ�LPSDVVH��́ >,@I�WKH�FKRLFH�LV�EHWZHHQ�WZR�UHDVRQDEOH�UHVSRQVHV�

WR�D�SXEOLF�FULVLV��WKH�MXGJPHQW�PXVW�EH�OHIW�WR�WKH�JRYHUQLQJ VWDWH DXWKRULWLHV�µ�

$EERWW ,,�������:/��������� DW��� �FLWLQJ�-DFREVRQ������8�6��DW������FI� 'HS·W�

RI�&RPPHUFH�Y��1HZ�<RUN������6��&W������������ ��������H[SODLQLQJ��LQ�FRQWH[W�

RI� GLIIHUHQW� OHJDO� VWDQGDUG�� WKDW� ´WKH� FKRLFH� EHWZHHQ� UHDVRQDEOH� SROLF\�

DOWHUQDWLYHV� LQ� WKH� IDFH� RI� XQFHUWDLQW\� ZDV� WKH� 6HFUHWDU\·V� WR� PDNHµ�� 7KH�

GLVWULFW�FRXUW·V ILQGLQJV�LQ�VXSSRUW�RI�WKH�$SULO���752�IDLOHG�WR�KHHG�WKLV�EDVLF�

FRQVWUDLQW�RQ�MXGLFLDO�SRZHU�

,Q�WKH�$SULO�� 752��DV�LQ�WKH�RQH�EHIRUH��WKH�GLVWULFW�FRXUW·V�ZHLJKLQJ RI�

WKH� SXEOLF� LQWHUHVW VXEVWLWXWHG LWV� RZQ� RSLQLRQ IRU� WKH� MXGJPHQW RI� WKH�

JRYHUQLQJ�DXWKRULWLHV��:KDW�ZH VDLG�EHIRUH DSSOLHV�KHUH�

>7@KH�GLVWULFW�FRXUW�GLG�OLWWOH�PRUH�WKDQ�DVVHUW�LWV�RZQ�YLHZ�RI�WKH�
HIIHFWLYHQHVV� RI� *$����� 7KH� GLVWULFW� FRXUW� GLG� QRW� SURYLGH� DQ\�
H[SODQDWLRQ�RI�LWV�FRQFOXVLRQ�WKDW�WKH�SXEOLF�KHDOWK�EHQHILWV�IURP�
DQ� HPHUJHQF\� PHDVXUH� OLNH� *$���� DUH� ´RXWZHLJKHGµ� E\� DQ\�
WHPSRUDU\�ORVV�RI�FRQVWLWXWLRQDO�ULJKWV��

$EERWW�,,�������:/���������DW�����GLVFXVVLQJ�$EERWW�,�������:/���������DW�

��� ,Q�WKH $SULO � 752��WKH�GLVWULFW�FRXUW FRQFOXGHG�LQ�FXUVRU\�IDVKLRQ�WKDW�

3ODLQWLIIV�DQG�WKHLU�SDWLHQWV�ZRXOG�´VXIIHU� LUUHSDUDEOH�KDUPµ�DEVHQW�D�752��

WKDW� WKH� ´EDODQFH� RI� HTXLWLHV� IDYRUV� 3ODLQWLIIVµ� DQG WKDW D� 752� ´VHUYHV� WKH�

SXEOLF� LQWHUHVW�µ�$EERWW� ,,,�� �����:/���������DW� �� 7KH� FRXUW� DGGHG� ´WKDW�

HQWU\�RI�D�>752@ WR�UHVWRUH�DERUWLRQ�DFFHVV�ZRXOG�VHUYH WKH�6WDWH·V�LQWHUHVW�LQ�

SXEOLF�KHDOWK�µ�,G� :H�ILQG�WKH�GLVWULFW�FRXUW·V DSSURDFK DV�IODZHG�WKLV�WLPH�DV�

WKH�ODVW�
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7R�EHJLQ�ZLWK��WKH�GLVWULFW�FRXUW LJQRUHG�WKH�HQWLUH SRLQW�RI�D�PLWLJDWLRQ�

PHDVXUH�OLNH�*$���� 7KH�FRQFHSW RI�´IODWWHQLQJ�WKH�FXUYHµ�KDV�EHFRPH�DOO�WRR�

IDPLOLDU� GXULQJ� WKH� SDQGHPLF�� DV� DSSOLHG� WR�*$����� LW�PHDQV� WKDW GHOD\LQJ�

SURFHGXUHV QRZ PD\� SUHYHQW� VKRUW�WHUP� H[KDXVWLRQ� RI FULWLFDO� PHGLFDO�

UHVRXUFHV��7KLV�LV�RQH�VWDWHG JRDO�RI�*$�����LW�GRHV�QRW�SURKLELW QRQ�HVVHQWLDO�

SURFHGXUHV� LW�GHOD\V WKHP��$V� LWV ILQGLQJV�VKRZ��KRZHYHU� WKH�GLVWULFW�FRXUW

SUHIHUUHG WR VHFRQG�JXHVV�WKLV�VWUDWHJ\� )RU�LQVWDQFH��WKH�GLVWULFW�FRXUW�IRXQG�

WKDW� GHOD\LQJ� DERUWLRQ� DFFHVV� ´ZLOO� QRW� FRQVHUYH�33(� RU�KRVSLWDO� UHVRXUFHVµ�

EHFDXVH�ZRPHQ�ZLOO�UHPDLQ�SUHJQDQW�DQG�WKXV�FRQVXPH PRUH�33(�LQ�WKH�ORQJ�

UXQ� 6HH�$EERWW�,,,�������:/���������DW���������²����%XW�WKDW�LV�QRW�D�SROLF\�

FKRLFH IHGHUDO� MXGJHV�DUH�SHUPLWWHG�WR�PDNH�GXULQJ�D�SXEOLF�KHDOWK�FULVLV�� LI�

HYHU��� 3XEOLF�DXWKRULWLHV�DUH�HQWLWOHG�WR�PDNH�D�GLIIHUHQW�FDOFXODWLRQ WR SURWHFW�

FLWL]HQV��HYHQ�LI *$����PD\�LQFUHDVH�FRQVXPSWLRQ�RI�PHGLFDO�UHVRXUFHV LQ�WKH�

ORQJ�UXQ��GHFUHDVLQJ�FRQVXPSWLRQ�QRZ ZLOO�KHOS�ZHDWKHU WKH�LPPHGLDWH VXUJH�

RI�&29,'����FDVHV��� ,QVWHDG�RI�UH�ZHLJKLQJ�WKH�VWDWH·V�FRVW�EHQHILW�FDOFXOXV��D�

IHGHUDO�FRXUW�´PXVW�DVVXPH�WKDW��ZKHQ�>*$���@ ZDV�>LVVXHG@��WKH�>*RYHUQRU�RI�

7H[DV@ ZDV� QRW� XQDZDUH� RI� WKHVH� RSSRVLQJ� WKHRULHV�� DQG�ZDV� FRPSHOOHG�� RI�

QHFHVVLW\��WR�FKRRVH�EHWZHHQ�WKHP�µ -DFREVRQ������8�6��DW�����7KH�GLVWULFW�FRXUW�

SDWHQWO\�HUUHG�E\�GRLQJ�WKH�RSSRVLWH��6HH�-DFREVRQ������8�6��DW�����$EERWW�,,��

�����:/����������DW���

6LPLODUO\��WKH�GLVWULFW�FRXUW�IRXQG WKDW�*$����GLG�QRW�SURPRWH WKH�SXEOLF�

KHDOWK�� LQ�SDUW�� EHFDXVH� VRPH�ZRPHQ�PLJKW� WUDYHO� WR� RWKHU� VWDWHV� WR� REWDLQ�

�� /LNHZLVH��WKH�GLVVHQWLQJ�RSLQLRQ�PLVXQGHUVWDQGV�WKH�UHFRUG�UHJDUGLQJ�33(�XVH�IRU�
SUHJQDQF\�GXULQJ�WKH�SDQGHPLF���7HVWV�DQG�YLVLWV�KDYH�EHHQ�UHGXFHG�IRU�SUHJQDQF\�MXVW�DV�
RWKHU�PHGLFDO�GLDJQRVLV�DQG�ZHOO�YLVLWV�KDYH�

�� 1RU�GLG�WKH�GLVWULFW�FRXUW�FRQVLGHU�WKDW�PRQWKV�ZLOO�SDVV�EHWZHHQ�WKH�WLPH�ZKHQ�D�
ZRPDQ�FDQ�JHQHUDOO\�ODZIXOO\�REWDLQ�DQ�DERUWLRQ�����ZHHNV�JHVWDWLRQ��DQG�WKH�IXOO�WHUP�RI�D�
SUHJQDQF\�����ZHHNV�JHVWDWLRQ��
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DERUWLRQV��6HH�$EERWW�,,,�������:/���������DW����������%XW�WKH�HYLGHQFH�VKRZV��

DV�GRHV�FRPPRQ�VHQVH��WKDW�DQ�HPHUJHQF\�PHDVXUH�OLNH�*$��� ZHLJKV�KHDYLO\

RQ�SHRSOH�VXIIHULQJ�DOO�NLQGV�RI�KHDOWK�LVVXHV��2QH�SK\VLFLDQ�GHFODUHV�VKH�KDV�

SRVWSRQHG�RU�FDQFHOHG�VXUJHULHV�IRU�´SDWLHQWV�ZLWK�SRVVLEOH�XWHULQH�FDQFHU�DQG�

FHUYLFDO�FDQFHU�GLDJQRVHV�ZKR�DUH�LQ�QHHG�RI�VXUJHULHV��DV�ZHOO�DV�SDWLHQWV�ZLWK�

KHDY\�EOHHGLQJ�ZKR�QHHG�VXUJHU\�EXW�ZKHUH�ZH�FDQ�WHPSRUDULO\�FRQWURO� WKH�

EOHHGLQJ�ZLWK�PHGLFDWLRQ�µ�7KRPSVRQ�'HFO�������$SS� �����,W�LV�SRVVLEOH WKDW

WKRVH�SDWLHQWV�WRR�PD\�WUDYHO�WR�RWKHU�VWDWHV�WR�REWDLQ�GHVLUHG SURFHGXUHV��

0RUHRYHU��HYLGHQFH�WKDW�VRPH�ZRPHQ�WUDYHO�WR�RWKHU�VWDWHV�WR�UHFHLYH�DQ�

DERUWLRQ� GRHV� QRW� GHPRQVWUDWH� WKDW� *$���� LQFUHDVHV� WKH� ULVN� RI� &29,'����

WUDQVPLVVLRQ��6XFK�D�FODLP�ZRXOG�UHTXLUH�FRPSDULQJ�WKH�DPRXQW�RI�WUDYHO�WKDW�

*$����KDV�LQFUHDVHG�ZLWK�WKH�DPRXQW RI�WUDYHO�LW�KDV�UHGXFHG��7KDW�FDOFXODWLRQ�

LV�XQFHUWDLQ��2QH�UHVSRQGHQW�SURYLGHU�GHFODUHV�WKDW�VRPH�ZRPHQ�´FRPH�IURP�

RYHU�D�KXQGUHG�PLOHV�WR�UHFHLYH�FDUH�DW�RXU�FOLQLF�µ�'HZLWW�'LFN�'HFO��������$SS��

���� $QRWKHU� WHVWLILHV� WKDW� SDWLHQWV� DW� KHU� FOLQLF� ´KDLO� IURP� DOO� RYHU� 7H[DV�µ�

)HUULJQR�'HFO��������$SS�����

$� FRXUW� PXVW DVVXPH WKDW� WKH� SXEOLF� KHDOWK� H[SHUWV� DW� WKH� 7H[DV�

'HSDUWPHQW� RI� 6WDWH� +HDOWK� 6HUYLFHV³QRW� WR� PHQWLRQ� WKH� &'&�� WKH� 8�6��

6XUJHRQ� *HQHUDO�� DQG� WKH� &HQWHUV� IRU� 0HGLFDUH� DQG� 0HGLFDLG� 6HUYLFHV³

ZHLJKHG� WKHVH GLIILFXOW WUDGH�RIIV� EHWZHHQ� PHGLFDO� FDUH� DQG� SXEOLF� KHDOWK��

-DFREVRQ�� ����8�6��DW�����)HGHUDO� MXGJHV JHW QR�YRWH�RQ� WKH�PDWWHU��$V� WKH�

6XSUHPH�&RXUW�LQVWUXFWHG� ´>1@R�FRXUW�������LV�MXVWLILHG�LQ�GLVUHJDUGLQJ�WKH�DFWLRQ�

RI�WKH�>*RYHUQRU@�VLPSO\�EHFDXVH�LQ�LWV�RSLQLRQ�WKDW�SDUWLFXODU�PHWKRG�ZDV³

SHUKDSV��RU�SRVVLEO\³QRW�WKH�EHVW�µ�-DFREVRQ������8�6��DW��� �FOHDQHG�XS�� 7KH�

GLVWULFW�FRXUW·V�GLVUHJDUG�RI�WKDW�FRPPDQG�XVXUSHG�WKH�SRZHU�RI�WKH�VWDWH�LQ�D�

SXEOLF�KHDOWK�HPHUJHQF\�

F� )DLOXUH�WR�FDUHIXOO\ SDUVH�UHFRUG�HYLGHQFH
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7KH� $SULO� � 752 DOVR IDLOHG WR ´FDUHIXO>O\@ SDUV>H@ WKH� HYLGHQFH�µ DV�

LQVWUXFWHG�E\�RXU�SUHYLRXV�PDQGDWH� 6HH�$EERWW�,,�������:/���������DW�����

)RU�LQVWDQFH��WKH�GLVWULFW�FRXUW�GLG�QRW�GLVFXVV��RU�HYHQ�FLWH� D�VLQJOH�GHFODUDWLRQ�

RI� VXEPLWWHG�E\�3HWLWLRQHUV��� ,W�GLG�QRW�H[SODLQ�ZK\�� WR� WDNH�D� FRQVSLFXRXV�

H[DPSOH� LW�GLVUHJDUGHG�WKH�GHFODUDWLRQ�RI�WKH�VWDWH·V�LQIHFWLRXV�GLVHDVH�H[SHUW��

1RU�GLG�WKH�GLVWULFW�FRXUW�PHQWLRQ WKH�XQGLVSXWHG�HYLGHQFH�WKDW��´>L@I�HYHQ�RQH�

SHUVRQ� SURYLGLQJ� FDUH� LV� FDUU\LQJ� &29,'���� EXW� QRW� \HW� V\PSWRPDWLF�� WKH�

UHVXOWV�FRXOG�EH�GHYDVWDWLQJ�LI�WKDW�SHUVRQ�LV�QRW�HTXLSSHG�ZLWK�SURSHU�33(�µ�

$EUDKDP�'HFO�� �����$SS� �����7KH GLVWULFW� FRXUW�GLG�QRW� H[SODLQ�ZKHWKHU� LW�

GLVDJUHHG ZLWK� WKLV� VWDWHPHQW RU� WKRXJKW� LW� ZDV� LQDSSOLFDEOH� WR� DERUWLRQ�

SURYLGHUV� 1RU�GLG�WKH�GLVWULFW�FRXUW�PHQWLRQ UHFRUG�HYLGHQFH�LQGLFDWLQJ�WKDW�

1���PDVNV�DUH�QRZ�UHTXLUHG�IRU�VXUJLFDO�DERUWLRQV�WR�EH�SHUIRUPHG�VDIHO\� 6HH�

+DUVWDG�'HFO�������� :H�VD\�WKLV��QRW�WR�PDNH�ILQGLQJV�RXUVHOYHV��EXW�WR�VKRZ�

ZK\�WKH�GHOLFDWH�LQTXLU\�LQ�WKLV�FDVH�UHTXLUHV ´FDUHIXO�SDUVLQJ�RI�WKH�HYLGHQFH�µ

$EERWW�,,�������:/���������DW�����$�VFDOSHO PXVW�EH�HPSOR\HG��QRW�D�UXEEHU�

VWDPS�

�� $V�D�JHQHUDO�PDWWHU��)HGHUDO 5XOH RI�&LYLO 3URFHGXUH ���GRHV�QRW�UHTXLUH�́ SXQFWLOLRXV�
GHWDLO�>RU@�VODYLVK�WUDFLQJ�RI�WKH�FODLPV�LVVXH�E\�LVVXH�DQG�ZLWQHVV�E\�ZLWQHVV�µ�6FKOHVLQJHU�Y��
+HU]RJ�� �� )��G� ����� ���� ��WK�&LU�������&HUWDLQ� FODVVHV� RI� FDVHV�� KRZHYHU�� UHTXLUH� GLVWULFW�
FRXUWV�WR�DGGUHVV�FRQWUDU\�HYLGHQFH��6HH��H�J���+RXVWRQ�Y��/DID\HWWH�&RXQW\��0LVV������)��G�
����� ���� ��WK�&LU������� �YRWLQJ� ULJKWV���/RSH]� Y��&XUUHQW�'LUHFWRU�� ����)��G������ ���� ��WK�
&LU������� �HPSOR\PHQW� GLVFULPLQDWLRQ��� %HFDXVH� ZH� VSHFLILFDOO\� UHTXLUHG VXFK� DQ�
XQGHUWDNLQJ�KHUH���$EERWW�,,�������:/����������DW�����WKH�GLVWULFW�FRXUW·V�IDLOXUH�WR�GR�VR�
YLRODWHG�WKH�PDQGDWH�UXOH��6HH�/8/$&������)��G�DW�����

�� &RQVLGHU� DQRWKHU� MDUULQJ� LQFRQJUXLW\� UHJDUGLQJ� VXUJLFDO� DERUWLRQV�� 3HWLWLRQHUV�
VXEPLWWHG�D�GHFODUDWLRQ�IURP�D�SK\VLFLDQ�VWDWLQJ�WKDW�DQ\�SK\VLFLDQ�SHUIRUPLQJ�D�VXUJLFDO�
DERUWLRQ�PXVW�XVH�D�IDFH�PDVN�DQG�WKDW�́ >G@XH�WR�WKH�FXUUHQW�&29,'����RXWEUHDN��WKH�VSHFLILF�
W\SH�RI�PDVN�WKDW�LV�FXUUHQWO\�UHTXLUHG�LV�D�1���PDVN�µ�+DUVWDG�'HFO��DW������$SS� �����7KLV�
GHFODUDWLRQ� LV� VWULNLQJ�� LQ� OLJKW� RI� WKH� GLVWULFW� FRXUW·V� ILQGLQJ� WKDW� ´>R@QO\� RQH� SK\VLFLDQ�
DVVRFLDWHG� ZLWK� 3ODLQWLIIV� KDV� XVHG� DQ� 1��� PDVN� VLQFH� WKH� EHJLQQLQJ� RI� WKH� &29,'����
SDQGHPLF��DQG�WKDW�SK\VLFLDQ�KDV�EHHQ�UHXVLQJ�WKH�VDPH�PDVN�RYHU�DQG�RYHU�µ�$EERWW�,,,��
�����:/���������DW�����������
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0RUHRYHU�� WKH� GLVWULFW� FRXUW·V� ZKROHVDOH� DGRSWLRQ� RI� 5HVSRQGHQWV·�

SURSRVHG�ILQGLQJV�UHVXOWHG� LQ� ILQGLQJV�WKDW�DUH�QRW�VXSSRUWHG�E\�WKH�UHFRUG��

2QH� H[DPSOH� PD\� VXIILFH�� 7KH� GLVWULFW� FRXUW� IRXQG� WKDW�� ´>D@OWKRXJK� VRPH�

PHGLFDWLRQ�DERUWLRQV�UHTXLUH�D�IROORZ�XS�DVSLUDWLRQ�SURFHGXUH��WKH�QXPEHU�RI�

WKRVH�FDVHV�LV�H[FHHGLQJO\�VPDOO�DQG�FDQ�JHQHUDOO\�EH�KDQGOHG�LQ�DQ�RXWSDWLHQW�

VHWWLQJ�µ�$EERWW�,,,�������:/����������DW����������FLWLQJ�/HYLVRQ�'HFO�������

6FKXWW�$LQH� 'HFO�� �� ����� 7KH� /HYLQVRQ� SDUDJUDSK� FLWHG� VSHDNV� RQO\� WR� WKH�

IUHTXHQF\� RI� KRVSLWDOL]DWLRQ�� LW� VD\V� QRWKLQJ� DERXW KRZ� PDQ\� PHGLFDWLRQ�

DERUWLRQV�UHTXLUH�IROORZ�XS�DVSLUDWLRQ��6HH $SS� �����1RU�GRHV�WKH�FLWHG�6FKXWW�

$LQH�SDUDJUDSK�SURYLGH�DQ\�VXSSRUW�IRU�WKH�IUHTXHQF\�RI�IROORZ�XS�DVSLUDWLRQ�

6HH� $SS� ���� 6FKXWW�$LQH� VWDWHV� WKDW� ´>P@DMRU� FRPSOLFDWLRQV³GHILQHG� DV�

FRPSOLFDWLRQV� UHTXLULQJ� KRVSLWDO� DGPLVVLRQ�� VXUJHU\� RU� EORRG� WUDQVIXVLRQ³

RFFXU�LQ�OHVV�WKDQ�RQH�TXDUWHU�RI�RQH�SHUFHQW���������RI�DOO�DERUWLRQ�FDVHV�µ $SS�

�����FLWLQJ�8VKPD�8SDGK\D\��HW�DO���,QFLGHQFH�RI�(PHUJHQF\�'HSDUWPHQW�9LVLWV�

DQG�&RPSOLFDWLRQV�$IWHU�$ERUWLRQ������2EVWHWULFV�	�*\QHFRORJ\���������������

%XW�)LJXUH���RI�WKH�FLWHG�DUWLFOH�FODULILHV WKDW�VXEVHTXHQW�XWHULQH�DVSLUDWLRQV�

�L�H�� VXUJLFDO�DERUWLRQV��ZHUH�QRW�FRQVLGHUHG�´VXUJHU\µ�ZLWKLQ�WKH�PHDQLQJ�RI�

WKH�DUWLFOH��6HH 8SDGK\D\������2EVWHWULFV�	�*\QHFRORJ\�DW�������

3HWLWLRQHUV��E\�FRQWUDVW��VXEPLWWHG�HYLGHQFH�GHPRQVWUDWLQJ�WKH�UDWH�RI�

PHGLFDWLRQ� DERUWLRQV� UHVXOWLQJ� LQ� LQFRPSOHWH� DERUWLRQV�� ZKLFK� DUH� WUHDWHG�

HLWKHU� ZLWK� D� UHSHDW� GRVH� RI� PHGLFDWLRQ� RU� DVSLUDWLRQ��� ,Q� RXU� FRXUW��

�� 6HH� $PHULFDQ� &ROOHJH� RI� 2EVWHWULFLDQV� DQG� *\QHFRORJLVWV�� &OLQLFDO� *XLGHOLQHV��
0HGLFDO� PDQDJHPHQW� RI� ILUVW�WULPHVWHU� DERUWLRQ�� ��� &RQWUDFHSWLRQ� ����� ���� ��������
KWWSV���ZZZ�FRQWUDFHSWLRQMRXUQDO�RUJ�DUWLFOH�6���������������������SGI �HVWLPDWLQJ�WKDW��²
���RI�PLIHSULVWRQH�LQGXFHG�DERUWLRQV�DW� VHYHQ�ZHHNV�JHVWDWLRQ��DQG�PRUH� WKDQ�����DIWHU�
VHYHQ�ZHHNV�JHVWDWLRQ��UHVXOW�LQ�LQFRPSOHWH�DERUWLRQV����
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5HVSRQGHQWV� FRQWHQG� WKRVH� QXPEHUV� DUH� RXWGDWHG��� $QDO\VLV� RI� VXFK�

FRQIOLFWLQJ� HYLGHQFH LV� KDUG�� LW� UHTXLUHV FDUHIXO� SDUVLQJ�� :H� UHDFK� QR

FRQFOXVLRQV RQ� WKH SRLQW�� 'LVWULFW� FRXUWV�� ZKR� FDQ PDNH� IDFW� ILQGLQJV� DIWHU�

DGYHUVDULDO�KHDULQJV��DUH�EHWWHU�VXLWHG�WR�WKH�WDVN��+HUH� KRZHYHU� WKH�GLVWULFW�

FRXUW�GHFOLQHG� WR�DYDLO� LWVHOI� RI� WKRVH� WRROV�� LQVWHDG�FDQFHOOLQJ� WKH�VFKHGXOHG�

SUHOLPLQDU\�LQMXQFWLRQ�KHDULQJ�DQG�LVVXLQJ D�VHFRQG�752�WKDW�DGRSWHG�DOO����

RI� 5HVSRQGHQWV·� SURSRVHG� ILQGLQJV� ZLWKRXW� FLWLQJ RU� GLVFXVVLQJ D� VLQJOH�

GHFODUDWLRQ� VXEPLWWHG� E\� 3HWLWLRQHUV�� 7R� EH� VXUH�� D GLVWULFW� FRXUW� QHHG� QRW�

´UHFLWH�HYHU\�SLHFH�RI�HYLGHQFH�VXSSRUWLQJ�LWV�ILQGLQJV�µ�6FKOHVLQJHU����)��G�DW

���� %XW�´WKH�UHFRUG�PXVW�QHYHUWKHOHVV�VXSSRUW�WKH�GLVWULFW�FRXUW·V�GHFLVLRQ�µ

6LHUUD�&OXE��/RQH�6WDU�&KDSWHU�Y��)�'�,�&�������)��G������������WK�&LU��������

+HUH�WKH�UHFRUG�IDLOV�WR�GR�VR�

7KH�IDLOXUH�WR�SDUVH�WKH�HYLGHQFH�OHG�WKH�GLVWULFW�FRXUW�WR�UHDFK�OHJDOO\�

HUURQHRXV� UHVXOWV� LQ� WZR� UHVSHFWV� )LUVW�� XQGHU�:KROH� :RPDQ·V� +HDOWK� Y��

+HOOHUVWHGW��WR�GHWHUPLQH�ZKHWKHU�D�ODZ ´XQGXO\ EXUGHQVµ WKH�DERUWLRQ�ULJKW�

D�FRXUW�PXVW ´FRQVLGHU�WKH�EXUGHQV�D�ODZ�LPSRVHV�RQ�DERUWLRQ�DFFHVV�WRJHWKHU�

ZLWK�WKH�EHQHILWV�WKRVH� ODZV�FRQIHU�µ�����6��&W� ����� ����²�������� ��������

7KH�$SULO���752�GRHV�QRW�PHDQLQJIXOO\�ZHLJK HLWKHU RQH��$V�QRWHG��WKH�RUGHU�

GRHV�QRW�FLWH�RU�GLVFXVV�D�VLQJOH�GHFODUDWLRQ�VXEPLWWHG�E\�3HWLWLRQHUV H[SODLQLQJ�

WKH�EHQHILWV�RI�*$�����1RU�GRHV WKH�RUGHU DUWLFXODWH�WKH�EXUGHQ�RI�D�GHOD\ RU�

ZK\�WKDW GHOD\�VKRXOG EH�FRQVLGHUHG�D�´EDQµ RQ�DERUWLRQ� 7KH�UHFRUG�EHOLHV DQ\�

VXFK�QRWLRQ� 0HGLFDWLRQ�DERUWLRQ�LV�DYDLODEOH�XQWLO����ZHHNV�/03��DQG�VXUJLFDO�

DERUWLRQ�XQWLO����ZHHNV�/03��*LYHQ�WKDW�*$����KDG�RQO\�D����GD\�GXUDWLRQ��

QR� ZRPDQ� ZRXOG� EH� SXVKHG� EH\RQG� WKH� OHJDO� OLPLW� E\� D� ���GD\� GHOD\ LQ�

REWDLQLQJ� D� PHGLFDWLRQ� DERUWLRQ�� 0RUHRYHU�� KHDOWK� ULVNV� RI� D� GHOD\� DUH�

�� 6HH�2SS��WR�0DQGDPXV�DW�����FLWLQJ�8�6��)RRG�	�'UXJ�$GPLQ���0LIHSUH[����WEO���
�UHY�� 0DU�� ������� KWWSV���ZZZ�DFFHVVGDWD�IGD�JRY�GUXJVDWIGDBGRFV�ODEHO������������
V���OEO�SGI��
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PLWLJDWHG� EHFDXVH�*$����� E\� LWV� WHUPV�� SHUPLWV� SURFHGXUHV� WKDW� D� SDWLHQW·V�

SK\VLFLDQ� GHWHUPLQHV� DUH� ´LPPHGLDWHO\� PHGLFDOO\� QHFHVVDU\� WR� FRUUHFW� D�

VHULRXV�PHGLFDO�FRQGLWLRQ�RI��RU�WR�SUHVHUYH�WKH�OLIH�RI��D�SDWLHQW�ZKR�ZLWKRXW�

LPPHGLDWH�SHUIRUPDQFH�RI�WKH�VXUJHU\�RU�SURFHGXUH�ZRXOG�EH�DW�ULVN�IRU�VHULRXV�

DGYHUVH�PHGLFDO�FRQVHTXHQFHV�RU�GHDWK�µ $EERWW�,,�������:/����������DW����

�TXRWLQJ *$����� 7KH� GLVWULFW� FRXUW� IDFWRUHG� QRQH� RI� WKLV� LQWR� LWV� FXUVRU\�

DQDO\VLV��7KDW ZHLJKLQJ�RI�EXUGHQV�YHUVXV�EHQHILWV�ZRXOG�EH�LQDGHTXDWH�XQGHU�

+HOOHUVWHGW LQ� QRUPDO� FLUFXPVWDQFHV�� $� IRUWLRUL� LW� LV� LQDGHTXDWH� XQGHU� WKH�

-DFREVRQ IUDPHZRUN�� ZKLFK� DVNV� ZKHWKHU� EXUGHQV� RXWZHLJK� WKH� EHQHILWV�

´EH\RQG� TXHVWLRQ�µ ���� 8�6�� DW� ��� 0RUHRYHU�� DV� ZH� KDYH� H[SODLQHG�� WKH�

6XSUHPH�&RXUW�KDV�DSSURYHG�´D�ZLGH�YDULHW\�RI�DERUWLRQ�UHJXODWLRQV�������WKDW

LQ�SUDFWLFH�FDQ�RFFDVLRQ�UHDO�ZRUOG�GHOD\V�RI�VHYHUDO�ZHHNV�µ�$EERWW�,,�������

:/���������DW�����TXRWLQJ�*DU]D�Y��+DUJDQ����� )��G�����������'�&��&LU��

������ �HQ� EDQF�� �PHP��� �.DYDQDXJK�� -��� GLVVHQWLQJ��� 7KDW� OHDGV� XV� WR� WKH�

VHFRQG� OHJDO� HUURU� UHVXOWLQJ� IURP� WKH� GLVWULFW� FRXUW·V� ILQGLQJV�� WKH\� WUHDW� D�

PHGLFDWLRQ� DERUWLRQ� DV� DQ� DEVROXWH� ULJKW�� %XW� WKH� FRQVWLWXWLRQDO� ULJKW� WR�

DERUWLRQ�GRHV�QRW�LQFOXGH�WKH�ULJKW�WR�WKH�DERUWLRQ�PHWKRG�RI�WKH�ZRPDQ·V��RU�

WKH�SK\VLFLDQ·V�� FKRLFH��*RQ]DOHV������8�6��DW ���²��� 2Q�WKLV�UHFRUG� LW�ZDV�

SDWHQWO\� HUURQHRXV� WR� ILQG� WKDW� D�PHUH� ���GD\� SRVWSRQHPHQW� RI�PHGLFDWLRQ�

DERUWLRQV�´EH\RQG�TXHVWLRQµ�YLRODWHV�&DVH\�

G��7KH 3HQQKXUVW�GRFWULQH�

:H�DGGUHVV�DQ�DGGLWLRQDO�SRLQW�WKDW�DURVH�GXULQJ�RXU�FRQVLGHUDWLRQ�RI�

3HWLWLRQHUV·�HPHUJHQF\�VWD\�PRWLRQ��EHFDXVH�LW�PD\�EHFRPH�LPSRUWDQW�DV�WKH�

OLWLJDWLRQ� FRQWLQXHV�� ,Q� WKH� $SULO� �� 752�� WKH� GLVWULFW� FRXUW� DGRSWHG�

5HVSRQGHQWV· SURSRVHG�IDFW�ILQGLQJ�WKDW�´>P@HGLFDWLRQ�DERUWLRQ�LV�QRW�D�VXUJHU\�

RU�SURFHGXUH�µ $EERWW�,,,�������:/���������DW ���������FI��(&)�������3ODLQWLII·V�
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3URSRVHG�2UGHU�������´0HGLFDWLRQ�DERUWLRQ�LV�QRW�D�VXUJHU\�RU�SURFHGXUH�µ����

:KHQ� FRQVLGHULQJ� 3HWLWLRQHUV·� VWD\�PRWLRQ�� ZH� H[SUHVVHG� XQFHUWDLQW\� DV� WR

ZKHWKHU�PHGLFDWLRQ�DERUWLRQV�ZHUH�FRYHUHG�E\�*$�����JLYHQ�DPELJXLW\�LQ�WKH�

7H[DV�0HGLFDO�%RDUG·V�JXLGDQFH�RQ�WKH�RUGHU��6HH $EERWW�9�������:/����������

DW����)RU�WKDW�UHDVRQ��ZH�GHQLHG�D�VWD\�DV�WR�WKH�SDUW�RI�WKH�752�DSSOLFDEOH�WR�

PHGLFDWLRQ�DERUWLRQV��ZKLOH�´H[SUHVV>LQJ@ QR�XOWLPDWH�GHFLVLRQ�RQ�WKH�RQJRLQJ�

PDQGDPXV�SURFHHGLQJ�µ�,G��:H�KDYH�VLQFH�EHQHILWWHG�IURP�DGGLWLRQDO�EULHILQJ�

RQ�WKLV�LVVXH��*LYHQ�WKH�ODFN�RI�OHJDO�DQDO\VLV�LQ�WKH�$SULO���RUGHU��ZH�DUH�XQDEOH�

WR�GLVFHUQ�ZKDW�LPSDFW�WKH�GLVWULFW�FRXUW·V�ILQGLQJ�KDG RQ�LWV�GHFLVLRQ�WR�JUDQW�

WKH�752��*RLQJ�IRUZDUG� KRZHYHU� ZH�FDXWLRQ�WKDW�DQ\�UHOLHI�RUGHULQJ�D�VWDWH�

RIILFLDO�WR�FRPSO\�ZLWK�VWDWH�ODZ�ZRXOG�EH�EDUUHG�E\�WKH�3HQQKXUVW�GRFWULQH��

6HH�3HQQKXUVW�6WDWH�6FK��	�+RVS��Y��+DOGHUPDQ������8�6������������������

8QGHU�3HQQKXUVW�� D� IHGHUDO� FRXUW�PD\� QRW� JUDQW� ´UHOLHI� DJDLQVW� VWDWH�

RIILFLDOV�RQ�WKH�EDVLV�RI�VWDWH�ODZ�µ�,G� DW������$�IHGHUDO�FRXUW�PD\ GHWHUPLQH�

VWDWH�RIILFLDOV·�HQIRUFHPHQW�RI�VWDWH�ODZ�YLRODWHV�D�IHGHUDO ULJKW��EXW�LW�PD\�QRW

RUGHU�VWDWH�RIILFLDOV�WR�FRQIRUP�WKHLU�FRQGXFW�WR�VWDWH ODZ� 6HH��H�J��:LOOLDPV�2Q�

%HKDOI�RI�-�(��Y��5HHYHV�����������������:/����������DW�����WK�&LU��$SU�����

����� �XQGHU�3HQQKXUVW��́ WKH�UXOH�DQQRXQFHG�LQ�([�SDUWH�<RXQJ FDQQRW�EH�XVHG�

WR�UHGUHVV�D�VWDWH�RIILFLDO·V�YLRODWLRQ�RI�VWDWH�ODZµ���+XJKHV�Y��6DYHOO������)��G�

�� ,W� LV� XQFOHDU� KRZ� 5HVSRQGHQWV� WLH� WKLV� FRQWHQWLRQ �ZKLFK� UHYROYHV� DURXQG� WKH�
LQWHUSUHWDWLRQ�RI�*$�����WR�WKHLU�VXEVWDQWLYH�GXH�SURFHVV�FODLP��ZKLFK�LV�WKH�RQO\�FODLP�WKH\�
SXUVXHG� RQ� WKHLU� ILUVW� DQG� VHFRQG�DSSOLFDWLRQV� IRU�752V� ,Q�DQ\� HYHQW��5HVSRQGHQWV�PD\�
GHYHORS�WKHLU�DUJXPHQWV�IXUWKHU�DW�WKH�SUHOLPLQDU\�LQMXQFWLRQ�VWDJH��LI�WKH\�FKRRVH� )LQDOO\��
EDVHG�RQ�WKLV�ILQGLQJ�DQG�RWKHUV��WKH�GLVVHQWLQJ�RSLQLRQ��LQIUD DW���²����VXJJHVWV�WKDW�WKH�
$SULO���752�FRQFOXGHV�WKDW�*$����ZDV�D�´SUHWH[Wµ�IRU WDUJHWLQJ DERUWLRQ��%XW�ZH�GLVFHUQ�QR�
VXFK�FRQFOXVLRQ�LQ�WKH�$SULO���752��,QVWHDG��LQ�LWV�FRQFOXVLRQV�RI�ODZ��WKH�$SULO���752�PHUHO\�
VWDWHV�WKDW�*$���·V�´EXUGHQV�RXWZHLJK�>LWV@�EHQHILWV�µ�$EERWW�,,,� �����:/���������DW����DQG�
PDNHV� QR� OHJDO� ILQGLQJ� WKDW� *$���� SUHWH[WXDOO\� WDUJHWV� DERUWLRQ� RYHU� RWKHU� PHGLFDO�
SURFHGXUHV��5HVSRQGHQWV��RI�FRXUVH��PD\�FKRRVH�WR�GHYHORS�VXFK�D�FODLP�DW�WKH�SUHOLPLQDU\�
LQMXQFWLRQ�VWDJH��EXW�ZH�GR�QRW�ILQG�WKDW�OHJDO�LVVXH�SUHVHQWHG�E\�WKH�$SULO���752��
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�����������WK�&LU���������3HQQKXUVW�EDUV�´D�FODLP�WKDW�VWDWH�RIILFLDOV�YLRODWHG�

VWDWH�ODZ�LQ�FDUU\LQJ�RXW�WKHLU�RIILFLDO�UHVSRQVLELOLWLHVµ��

7R� WKH� H[WHQW� WKH� $SULO� �� 752� ILQGV� WKDW� *$���� YLRODWHV� &DVH\ E\�

SRVWSRQLQJ�PHGLFDWLRQ�DERUWLRQV��ZH�KDYH�DOUHDG\�H[SODLQHG�WKDW�LW�SDWHQWO\�

HUUHG��%XW�WR�WKH�H[WHQW�WKH�752�PLJKW�EH�FRQVWUXHG�WR�RUGHU UHOLHI�RQ�D�FODLP�

WKDW VWDWH�RIILFLDOV�IDLOHG�WR FRQIRUP�WKHLU�DFWLRQV�WR�VWDWH�ODZ��WKH�752�ZRXOG�

YLRODWH�3HQQKXUVW��6WDWH�KHDOWK�RIILFLDOV��ZKR�DUH�3HWLWLRQHUV�KHUH��LQVLVW�WKDW�

*$���·V� SRVWSRQHPHQW� RI� ´SURFHGXUHVµ� HQFRPSDVVHV� PHGLFDWLRQ� DERUWLRQV��

3HQQKXUVW�EDUV�D� IHGHUDO� FRXUW� IURP�FRQVLGHULQJ�D� FODLP� WKDW WKRVH�RIILFLDOV�

IDLOHG�WR FRPSO\�ZLWK�D�SURSHU LQWHUSUHWDWLRQ�RI�WKH�VWDWH�H[HFXWLYH�RUGHU�

6HH�� H�J��� +XJKHV�� ���� )��G� DW� ���� �TXRWLQJ� 3HQQKXUVW�� ���� 8�6�� DW� ����

�H[SODLQLQJ�WKDW�´LQVWUXFW>LQJ@�VWDWH�RIILFLDOV�RQ�KRZ�WR�FRQIRUP�WKHLU�FRQGXFW�

WR�VWDWH�ODZ�� � � FRQIOLFWV�GLUHFWO\�ZLWK�WKH�SULQFLSOHV�RI�IHGHUDOLVP�WKDW�XQGHUOLH�

WKH�(OHYHQWK�$PHQGPHQWµ���� 7KH�GLVWULFW�FRXUW�VKRXOG�EH�DZDUH�RI�WKLV�LVVXH�

LQ�IXUWKHU�SURFHHGLQJV�

���7KH�$SULO���752�3DWHQWO\�(UUHG�E\�([HPSWLQJ����:HHN�
*HVWDWLRQ�IURP�*$���

:H�WXUQ�WR WKH SDUW�RI�WKH�$SULO���752�EORFNLQJ�DSSOLFDWLRQ�RI�*$����DV�

WR�SDWLHQWV�ZKR�´ZRXOG�UHDFK����ZHHNV�/03�E\�$SULO����������µ�DQG�ZKR��LQ D

SK\VLFLDQ·V� MXGJPHQW� DUH ´XQOLNHO\� WR� EH� DEOH� WR� REWDLQ� DQ� DERUWLRQ� DW� DQ�

>DPEXODWRU\� VXUJLFDO� FHQWHU@� EHIRUH� >KHU@ SUHJQDQF\� UHDFKHV� WKH� ���ZHHN�

FXWRII�µ�$EERWW� ,,,�� �����:/����������DW� ���)RU� WKRVH�SDWLHQWV�� WKH�GLVWULFW�

FRXUW�FRQFOXGHG�*$����ZRXOG�DPRXQW� WR� ´DQ�DEVROXWH�EDQ�RQ�DERUWLRQµ� WKDW�

�� 6XFK�D�FODLP�ZRXOG�QHHG�WR�EH�EURXJKW�LQ�VWDWH�FRXUW��&I��5XVVHOO Y��+DUULV &W\���&9�
+��������������:/����������DW�����6�'��7H[��$SU����������� �DEVWDLQLQJ��XQGHU�5�5� &RPP·Q�
Y��3XOOPDQ�&R�������8�6��������������IURP�KHDULQJ�&29,'����UHODWHG�HTXDO�SURWHFWLRQ�DQG�
GXH� SURFHVV� FODLPV� EHFDXVH� WKHUH� ZDV� ´D� SHQGLQJ� VWDWH�FRXUW� ODZVXLW� FKDOOHQJLQJ� WKH�
([HFXWLYH�2UGHU�WKDW�UDLVHV�TXHVWLRQV�DERXW�QRYHO��XQFHUWDLQ�LVVXHV�RI�VWDWH�ODZµ���UHIHUULQJ�
WR�7H[��&ULP��'HI��/DZV��$VV·Q�Y��$EERWW��1R��*1���������������WK�'LVWULFW�&RXUW�RI�7UDYLV�
&RXQW\��7H[DV��$SU������������
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YLRODWHV� &DVH\�� ,G�� 2QFH� DJDLQ�� WKH� GLVWULFW� FRXUW·V� IDLOXUH� WR� DSSO\ WKH�

IUDPHZRUN DUWLFXODWHG� LQ�$EERWW� ,, OHG� WR� D� SDWHQWO\� HUURQHRXV� UHVXOW WKDW�

FDQQRW�EH�VXVWDLQHG�RQ�WKLV�UHFRUG��

$V�ZH� H[SODLQHG� LQ�$EERWW� ,,�� D� VWDWH HPHUJHQF\�PHDVXUH OLNH�*$����

YLRODWHV�WKH�ULJKW�WR�DERUWLRQ�LI�LW ´KDV�QR�UHDO�RU�VXEVWDQWLDO�UHODWLRQµ�WR�WKH�

SXEOLF�FULVLV ´RU�LV��EH\RQG�DOO�TXHVWLRQ��D�SODLQ��SDOSDEOH�LQYDVLRQ�RI�>&DVH\@�µ

�����:/����������DW�� �TXRWLQJ�-DFREVRQ������8�6��DW������+HUH��ZH�WDNH�WKH�

GLVWULFW� FRXUW·V� FRQFOXVLRQ� WR� WXUQ� RQO\� RQ� WKH� VHFRQG�SDUW� RI� WKH� DQDO\VLV³

ZKHWKHU *$��� LV� ´EH\RQG�DOO�TXHVWLRQµ�D�YLRODWLRQ�RI�&DVH\ WR� WKH�H[WHQW� LW�

UHVXOWV�LQ�GHOD\LQJ�D�ZRPDQ·V�SUHJQDQF\�WR����ZHHNV�/03�

7KH�GLVWULFW�FRXUW·V�WUHDWPHQW�RI�*$����DV�´DQ�DEVROXWH�EDQ�RQ�DERUWLRQµ�

DV�DSSOLHG�WR�WKLV�FDWHJRU\�RI�ZRPHQ ZDV�REYLRXVO\�ZURQJ��$EERWW�,,,�������:/�

���������DW����$�ZRPDQ�ZKR�ZRXOG�EH ���ZHHNV�/03�ZKHQ *$����H[SLUHV�

KDV XS�WR�IRXU�ZHHNV�WR�OHJDOO\�SURFXUH�DQ�DERUWLRQ�LQ�7H[DV� 1R�FDVH�ZH�NQRZ�

RI� FDOOV� WKDW�DQ� ´DEVROXWH�EDQµ�RQ�DERUWLRQ��&I�� H�J�� &DVH\������8�6��DW ����

�H[SODLQLQJ� WKDW� ´>Q@XPHURXV� IRUPV� RI� VWDWH� UHJXODWLRQ� PLJKW� KDYH� WKH�

LQFLGHQWDO�HIIHFW�RI�LQFUHDVLQJ�WKH�FRVW�RU�GHFUHDVLQJ�WKH�DYDLODELOLW\�RI�PHGLFDO�

FDUH��ZKHWKHU�IRU�DERUWLRQ�RU�DQ\�RWKHU�PHGLFDO�SURFHGXUHµ��

7KH�GLVWULFW�FRXUW�PD\�KDYH�KDG�LQ�PLQG�DQ�DV�DSSOLHG�FKDOOHQJH�WR�*$�

���RQ�EHKDOI�RI�D�ZRPDQ�IDFLQJ WKLV SDUWLFXODU FRPELQDWLRQ�RI�FLUFXPVWDQFHV�

6HH��H�J���*RQ]DOHV������8�6��DW������H[SODLQLQJ�WKDW�́ DV�DSSOLHG�FKDOOHQJHVµ�DUH�

´WKH�SURSHU�PDQQHU�WR�SURWHFW�WKH�KHDOWK�RI�WKH�ZRPDQ LI�LW�FDQ�EH�VKRZQ�LQ�

GLVFUHWH�DQG�ZHOO�GHILQHG�LQVWDQFHVµ�WKDW�SDUWLFXODU�SURFHGXUHV�DUH�UHTXLUHG��

7KDW�ZRXOG�UHTXLUH�HYLGHQFH�RI�´GLVFUHWH�DQG�ZHOO�GHILQHG�LQVWDQFHVµ�VXIILFLHQW�

WR�VXSSRUW�VXFK�D�FKDOOHQJH��LG���EXW�WKH�GLVWULFW�FRXUW�FLWHG�QRQH�DQG�ZH�FDQ�

ILQG�QRQH�LQ�WKH�UHFRUG��5HVSRQGHQWV�DWWHPSW�WR�EULGJH�WKLV�JDS�E\�UHO\LQJ�RQ�

D QHZ DIILGDYLW� IURP�D�KRWOLQH�FRRUGLQDWRU�DW DQ�DERUWLRQ�IXQGLQJ�QRQSURILW�

%XW�WKDW�DIILGDYLW�VSHDNV�RQO\�LQ�JHQHUDO�WHUPV�DERXW�ZRPHQ�DW�ODWHU�VWDJHV�RI�
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SUHJQDQF\�DQG�GRHV�QRW�HYHQ�DWWHPSW�WR�LGHQWLI\�DQ\�́ GLVFUHWH�DQG�ZHOO�GHILQHG�

LQVWDQFHVµ� RI� D�ZRPDQ� LQ� WKH� ���ZHHN� FDWHJRU\� VXIILFLHQW� WR� VXSSRUW� DQ� DV�

DSSOLHG�FKDOOHQJH�KHUH��6HH $SS�����²����

5HVSRQGHQWV�DOVR�VSHFXODWH�WKDW��GXH�WR SDWLHQW�EDFNORJV�DQG�WKH�EXUGHQ�

RI�WUDYHOLQJ�WR�RQH�RI�WKH�OLPLWHG�QXPEHU�RI�7H[DV�$6&V��ZRPHQ�LQ�WKH����ZHHN�

FDWHJRU\�ZLOO�QRW�EH�DEOH�WR�REWDLQ�DQ�DERUWLRQ� 2QFH DJDLQ��WKLV�LV�WKH�VWXII�RI

D�SRVVLEOH DV�DSSOLHG�FKDOOHQJH��%XW�ZH�NQRZ�RI�QR�SUHFHGHQW�VD\LQJ�WKDW� LW�

YLRODWHV� &DVH\ ´EH\RQG� TXHVWLRQµ� ZKHQ� D� JHQHUDOO\ DSSOLFDEOH� HPHUJHQF\�

KHDOWK�PHDVXUH�FDXVHV�EDFNORJV�DQG�WUDYHO�GHOD\V�IRU�ZRPHQ�VHHNLQJ�DERUWLRQ�

,Q� IDFW�� HYHQ� RXWVLGH� RI� D� SXEOLF� KHDOWK� FULVLV�� WKH� 6XSUHPH� &RXUW� KDV�

´UHFRJQL]H>G@� WKDW� LQFUHDVHG� GULYLQJ� GLVWDQFHV GR� QRW� DOZD\V� FRQVWLWXWH� DQ�

¶XQGXH�EXUGHQ�·µ +HOOHUVWHGW�� ����6��&W��DW����� �TXRWLQJ�&DVH\������8�6��DW�

���²���� 7R�WKH�FRQWUDU\��WKH�&RXUW�KDV WUHDWHG�LQFUHDVHG�WUDYHO�GLVWDQFH�RQO\�

DV� RQH� IDFWRU� WKDW³´ZKHQ� WDNHQ� WRJHWKHU�ZLWK� RWKHUVµ� VXFK� DV� ´WKH� YLUWXDO�

DEVHQFH�RI�DQ\ KHDOWK�EHQHILWµ³FRXOG�VXSSRUW D�FRQFOXVLRQ�RI�XQGXH�EXUGHQ�

XQGHU�&DVH\ RQ�D�SDUWLFXODU�UHFRUG� ,G� �HPSKDVLV�DGGHG��

3HUKDSV�LQ�WKH�FRQWH[W�RI�D�SUHOLPLQDU\�LQMXQFWLRQ�KHDULQJ��5HVSRQGHQWV�

ZLOO�EH�DEOH�WR�DGGXFH�HYLGHQFH�WR�VXSSRUW�DQ�DV�DSSOLHG�FKDOOHQJH�WR�*$��� �RU�

LWV�VXFFHVVRU�RUGHU��*$���� DORQJ�WKHVH�OLQHV��%XW�WKH�UHFRUG�SUHVHQWO\�EHIRUH�

WKH�GLVWULFW�FRXUW�IDLOV�WR�SURYLGH�HYHQ�DQ�DUJXDEOH�EDVLV�WR�FRQFOXGH�WKDW�*$�

����DV�DSSOLHG� WR�ZRPHQ� LQ� WKH����ZHHN�FDWHJRU\� LV� ´EH\RQG�DOO�TXHVWLRQ��D�

SODLQ��SDOSDEOH�LQYDVLRQ�RI�>&DVH\@�µ�$EERWW�,,�������:/����������DW�� �TXRWLQJ�

-DFREVRQ������8�6��DW�����

���7KH�$SULO���752�'LG�1RW�3DWHQWO\�(UU�E\�([HPSWLQJ����:HHN�
*HVWDWLRQ�IURP�*$����

7KH�GLVWULFW�FRXUW�DOVR�FRQFOXGHG�WKDW�*$����´EH\RQG�TXHVWLRQµ�YLRODWHV�

&DVH\ DV�DSSOLHG�WR�D�ZRPDQ�ZKR�́ ZRXOG�RWKHUZLVH�EH�GHQLHG�DFFHVV�WR�DERUWLRQ�

HQWLUHO\�EHFDXVH�� � ��>KHU@�SUHJQDQF\�ZRXOG�UHDFK����ZHHNV�/03µ�EHIRUH�*$�
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���H[SLUHV��$EERWW�,,,�������:/����������DW����:KLOH�ZH�KDUERU�VRPH�GRXEWV�

DERXW�WKH�HYLGHQWLDU\�EDVLV�IRU�WKH�GLVWULFW�FRXUW·V�FRQFOXVLRQ��ZH�FRQFOXGH�WKDW�

DQ\�HUURU�LV�QRW�VR�FOHDU�DQG�LQGLVSXWDEOH�DV�WR�ZDUUDQW�PDQGDPXV�

8QOLNH�WKH����ZHHN�FDWHJRU\��5HVSRQGHQWV�KDYH�DGGXFHG�VRPH HYLGHQFH�

WKDW�WKH\�KDYH�FOLHQWV�ZKR�ZLOO�UHDFK����ZHHNV�/03�GXULQJ�WKH�RSHUDWLRQ�RI�

*$�����6HH $SS�����������������:KLOH�WKLV�HYLGHQFH�LV�VHFRQGKDQG��DQG�WKXV�

ZHDN��ZH�FDQQRW FRQFOXGH�LW�ZDV�D�´FOHDU�DEXVH�RI�GLVFUHWLRQµ�IRU�WKH�GLVWULFW�

FRXUW�WR�UHO\�RQ�LW�DW�WKLV�HDUO\�VWDJH��$EERWW�,,�������:/����������DW��� 7KH�

GLVWULFW�FRXUW�FRQFOXGHG�WKDW�*$���·V�GHOD\�RI�QRQ�HVVHQWLDO�PHGLFDO�SURFHGXUHV�

ZRXOG�RSHUDWH DV�D�SHUPDQHQW�EDQ�RQ�DERUWLRQ�IRU�ZRPHQ�LQ�WKLV�FDWHJRU\��DQG�

WKDW�WKH�RUGHU·V�EXUGHQV�IDU�RXWZHLJKHG�LWV�EHQHILWV�DV�WR�WKRVH�ZRPHQ��$JDLQ��

JLYHQ�WKH�ZHDN�HYLGHQFH��ZH�DUH�QRW�IXOO\�VDWLVILHG�ZLWK�WKLV�FXUVRU\�FRQFOXVLRQ��

)XUWKHU�� LW� UHPDLQV� XQFOHDU� ZKHWKHU� *$���·V� H[FHSWLRQ� IRU� ´SDWLHQW>V@� ZKR�

ZLWKRXW�LPPHGLDWH�SHUIRUPDQFH�RI�WKH�VXUJHU\�RU�SURFHGXUH�ZRXOG�EH�DW�ULVN�

IRU�VHULRXV�DGYHUVH�PHGLFDO�FRQVHTXHQFHV�������DV�GHWHUPLQHG�E\�WKH�SDWLHQW·V�

SK\VLFLDQ�µ� LG� DW� ��� DOUHDG\� FRYHUV� ZRPHQ� LQ� WKHVH� FLUFXPVWDQFHV�� %XW�

3HWLWLRQHUV·�DUJXPHQWV�GR�QRW�FRQYLQFH�XV��DW�WKLV�HDUO\�VWDJH��WKDW�WKH�GLVWULFW�

FRXUW·V� RUGHU� HQMRLQLQJ� *$���� DV� WR� ZRPHQ� ZKR� ZLOO� UHDFK� ��� ZHHNV� /03�

GXULQJ� WKH� RUGHU·V� RSHUDWLRQ� ZDV� VR� SDWHQWO\� HUURQHRXV� WKDW� PDQGDPXV� LV�

DSSURSULDWH�� &I� *HH�� ���� )��G� DW� ���� �QRWLQJ� WKDW� PDQGDPXV� LV� RQO\�

DSSURSULDWH�´IRU�UHDOO\�H[WUDRUGLQDU\�FDXVHVµ��

$V�D�UHVXOW��ZH�FRQFOXGH�3HWLWLRQHUV�KDYH�QRW�VKRZQ�HQWLWOHPHQW�WR�WKH�

ZULW�RI�PDQGDPXV�DV�WR�WKLV�SDUW�RI�WKH�752�

��

7R�VXP�XS��3HWLWLRQHUV�KDYH�VKRZQ�HQWLWOHPHQW�WR�WKH�ZULW�RI�PDQGDPXV�

DV�WR�WKH�SDUWV�RI�WKH�$SULO���752�WKDW�

UHVWUDLQ�HQIRUFHPHQW�RI�*$����DV�D�´FDWHJRULFDO�EDQ�RQ�DOO�DERUWLRQV�
SURYLGHG�E\�SODLQWLIIVµ�
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UHVWUDLQ�HQIRUFHPHQW�RI�*$����DIWHU�������S�P��RQ�$SULO����������
UHVWUDLQ�WKH�*RYHUQRU�DQG�$WWRUQH\�*HQHUDO�
UHVWUDLQ�HQIRUFHPHQW�RI�*$����DV�WR�PHGLFDWLRQ�DERUWLRQV�
UHVWUDLQ�HQIRUFHPHQW�RI�*$����DV�WR�DERUWLRQV�IRU�SDWLHQWV�ZKR�ZLOO�
UHDFK����ZHHNV�/03�GXULQJ�WKH�RSHUDWLRQ�RI�*$����DQG�ZRXOG�EH�
´XQOLNHO\µ�WR�REWDLQ�DERUWLRQ�VHUYLFHV�LQ�7H[DV�

3HWLWLRQHUV�KDYH�QRW�GHPRQVWUDWHG�HQWLWOHPHQW�WR�WKH�ZULW�DV�WR�WKDW�SDUW�

RI�WKH�$SULO���752�WKDW�

UHVWUDLQV� HQIRUFHPHQW� RI� *$���� DV� WR SDWLHQWV ´ZKR�� EDVHG� RQ� WKH�
WUHDWLQJ�SK\VLFLDQ·V�PHGLFDO�MXGJPHQW��ZRXOG�EH�SDVW�WKH�OHJDO�OLPLW�
IRU�DQ�DERUWLRQ�LQ�7H[DV³���ZHHNV�/03³RQ�$SULO����������µ

,9�

7KH� RWKHU� WZR� UHTXLUHPHQWV� IRU� PDQGDPXV� UHOLHI� DUH� VDWLVILHG� KHUH��

)LUVW�� 3HWLWLRQHUV� ´¶KDYH� QR� RWKHU� DGHTXDWH�PHDQV·� WR� REWDLQ� WKH� UHOLHI� WKH\�

VHHN�µ� $EERWW� ,,�� ����� :/� ��������� DW� ���� 752V�� XQOLNH� SUHOLPLQDU\�

LQMXQFWLRQV��DUH�QRW�DSSHDODEOH� 6HH�6PLWK�Y��*UDG\������)��G������������WK�

&LU�� ������� VHH� DOVR ���8�6�&�� �� ������ $OWKRXJK� 3HWLWLRQHUV� DUJXHG� LQ� WKHLU�

VHSDUDWH�DSSHDO�WKDW�WKH�752�DW�LVVXH�KHUH�KDV�WKH�´DFWXDO�FRQWHQW��SXUSRUW��

DQG�HIIHFWµ�RI�D�SUHOLPLQDU\�LQMXQFWLRQ��6PLWK������)��G�DW������ZH�FRQFOXGHG�

RWKHUZLVH�DQG�GLVPLVVHG�WKDW�DSSHDO�IRU�ODFN�RI�MXULVGLFWLRQ�

6HFRQG��IRU�VXEVWDQWLDOO\�WKH�VDPH�UHDVRQV�VHW�RXW�LQ�$EERWW�,,��´>Z@H�DUH�

SHUVXDGHG�WKDW�WKLV�SHWLWLRQ�SUHVHQWV�DQ�H[WUDRUGLQDU\�FDVH�MXVWLI\LQJ�LVVXDQFH�

RI�WKH�ZULW�µ�$EERWW�,,�������:/����������DW�����$V�ZH�VWDWHG�WKHUH�

WKH� FXUUHQW� JOREDO� SDQGHPLF� KDV� FDXVHG� D� VHULRXV�� ZLGHVSUHDG��
UDSLGO\�HVFDODWLQJ� SXEOLF� KHDOWK� FULVLV� LQ� 7H[DV�� 3HWLWLRQHUV·�
LQWHUHVW� LQ� SURWHFWLQJ�SXEOLF� KHDOWK�GXULQJ� VXFK� D� WLPH� LV� DW� LWV�
]HQLWK��,Q�WKH�XQSUHFHGHQWHG�FLUFXPVWDQFHV�QRZ�IDFLQJ�RXU�VRFLHW\��
HYHQ�D�PLQRU�GHOD\� LQ� IXOO\� LPSOHPHQWLQJ� WKH�VWDWH·V�HPHUJHQF\�
PHDVXUHV�FRXOG�KDYH�PDMRU�UDPLILFDWLRQV��������

,G� 7KH�GLVWULFW·V� IDLOXUH� WR� DSSO\�-DFREVRQ DQG� LWV�XVXUSDWLRQ� RI� WKH� VWDWH·V�

SRZHU� E\� VHFRQG�JXHVVLQJ� ´WKH� ZLVGRP� DQG� HIILFDF\� RI� >LWV@� HPHUJHQF\�
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PHDVXUHVµ�DUH�MXVW�DV�H[WUDRUGLQDU\�QRZ�DV�WKH\�ZHUH�RQ�$SULO����,G�0RUHRYHU��

WKH� LVVXHV� DGGUHVVHG� LQ� WKLV� OLWLJDWLRQ� ´KDYH� DQ� LPSRUWDQFH� EH\RQG� WKH�

LPPHGLDWH�FDVH�µ�,G� �TXRWLQJ�9RONVZDJHQ������)��G�DW������

´>:@H� DUH� DZDUH� RI� QRWKLQJ� WKDW� ZRXOG� UHQGHU� WKH� H[HUFLVH� RI� RXU�

GLVFUHWLRQ�WR�LVVXH�WKH�ZULW�LQDSSURSULDWH�µ�,G� �TXRWLQJ�9RONVZDJHQ������)��G�

DW�������:H�WKHUHIRUH�H[HUFLVH�RXU�GLVFUHWLRQ�WR�JUDQW�PDQGDPXV�UHOLHI�

&21&/86,21

7KH SHWLWLRQ�IRU�ZULW�RI�PDQGDPXV�LV�*5$17('�,1�3$57�DQG�'(1,('�

,1�3$57�

7KH�GLVWULFW�FRXUW�LV�GLUHFWHG�WR�YDFDWH�DQ\�SDUW�RI�WKH�$SULO���752�WKDW�

���� UHVWUDLQV� HQIRUFHPHQW� RI� *$���� DV� D� ´FDWHJRULFDO� EDQ� RQ� DOO� DERUWLRQV�

SURYLGHG� E\� 3ODLQWLIIVµ�� ��� UHVWUDLQV� WKH� *RYHUQRU� DQG� $WWRUQH\� *HQHUDO�

��� UHVWUDLQV� HQIRUFHPHQW� RI� *$���� DIWHU� ������ S�P�� RQ� $SULO� ���� ������

��� UHVWUDLQV� HQIRUFHPHQW� RI� *$��� DV� WR� PHGLFDWLRQ� DERUWLRQV�� DQG�

��� UHVWUDLQV�HQIRUFHPHQW�RI�*$����DV�WR DERUWLRQV�IRU�SDWLHQWV�ZKR�ZLOO�UHDFK�

���ZHHNV�/03�GXULQJ�WKH�RSHUDWLRQ�RI�*$����DQG�ZRXOG�EH�́ XQOLNHO\µ�WR�REWDLQ�

DERUWLRQ�VHUYLFHV LQ�7H[DV�

:H�GR�QRW�JUDQW�WKH�ZULW�RU�GLUHFW�YDFDWXU�DV�WR�WKDW�SDUW�RI�WKH�$SULO���

752� UHVWUDLQLQJ� HQIRUFHPHQW� RI� *$���� DV� WR� SDWLHQWV� ´ZKR�� EDVHG� RQ� WKH�

WUHDWLQJ�SK\VLFLDQ·V�PHGLFDO� MXGJPHQW��ZRXOG� EH�SDVW� WKH� OHJDO� OLPLW� IRU� DQ�

DERUWLRQ�LQ�7H[DV³���ZHHNV�/03³RQ�$SULO����������µ

$Q\�SRUWLRQV�RI�RXU�$SULO����DGPLQLVWUDWLYH�VWD\�UHPDLQLQJ�LQ�HIIHFW DUH�

/,)7('�

$V�LQGLFDWHG�LQ�$EERWW�,,��DQ\�IXWXUH�DSSHDOV�RU�PDQGDPXV�SHWLWLRQV�LQ�

WKLV�FDVH�ZLOO�EH�GLUHFWHG�WR�WKLV�SDQHO�DQG�ZLOO�EH�H[SHGLWHG��6HH *HH������)��G�

DW������,Q�UH�)LUVW�6RXWK�6DY��$VV·Q������)��G������������WK�&LU��������

7KH�PDQGDWH�VKDOO�LVVXH�IRUWKZLWK�
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