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= Total population (millions): 25.3.1 MALAYSIA B -
» Population by sex (thousands): 12,2514 (female) and 12,6250 (male).2 N g ™
3 b proeey

m Percentage of population aged 0—14: 33.3.3

m Percentage of population aged 15-24: 18.2.4

m Percentage of population in rural areas: 36.5

Economy

» Annual percentage growth of gross domestic product (GDP): 6.2.6
» Gross national income per capita: USD 3,780.7

» Government expenditure on health: 2% of GDP3

= Government expenditure on education: 41% of GDP?

m Percentage of population below the poverty line: Information unavailable.

WOMEN'’S STATUS
m Life expectancy: 760 (female) and 714 (male).10
m Average age at marriage: 23.5 (female) and 26.6 (male).!

m Labor force participation: 394 (female) and 35.7 (male).12

m Percentage of employed women in agricultural labor force: Information unavailable.

m Percentage of women among administrative and managerial workers: 23.13

m Literacy rate among population aged 15 and older: 87% (female) and 93% (male).'*

m Percentage of female-headed households: 18.15
m Percentage of seats held by women in national government: 10.16

m Percentage of parliamentary seats occupied by women (2005): 9.7

CONTRACEPTION
n Total fertility rate: 2.78.18

» Contraceptive prevalence rate among married women aged 15-49: 55% (any method) and 30% (modern method)."

m Prevalence of sterilization among couples: 6.8% (total); Gender breakdown unavailable.20

» Sterilization as a percentage of overall contraceptive prevalence: 14.1.21

MATERNAL HEALTH

» Lifetime risk of maternal death: 1 in 630 women.22
= Maternal mortality ratio per 100000 live births: 41.23
m Percentage of pregnant women with anemia: 56.2*

m Percentage of births monitored by trained attendants: 9725
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ABORTION
» Total number of abortions per year: Information unavailable.
= Annual number of hospitalizations for abortion-related complications: Information unavailable.

= Rate of abortion per 1,000 women aged 15—44: Information unavailable.

» Breakdown by age of women obtaining abortions: 10.2% (under 20); 22.3% (age 20—24); 25.0% (age 25—29); 14.2% (age 30-34);
12.2% (age 35—39); 16.2% (40 or older).20

m Percentage of abortions that are obtained by married women: 91.2.27

SEXUALLY TRANSMISSIBLE INFECTIONS (STIS) AND HIV/AIDS

» Number of people living with sexually transmissible infections: Information unavailable.
» Number of people living with HIV/AIDS: 52,000.28

m Percentage of people aged 15—49 living with HIV/AIDS: 0.1 (female) and 0.7 (male).2?

= Estimated number of deaths due to AIDS: 2,000.30

CHILDREN AND ADOLESCENTS

= Infant mortality rate per 1,000 live births: 10.3!

» Under five mortality rate per 1,000 live births: 11 (female) and 15 (male).32

m Gross primary school enrollment ratio: 93% (female) and 93% (male).3

m Primary school completion rate: 87% (female) and 87% (male).3*

» Number of births per 1,000 women aged 15-19: 18.3

» Contraceptive prevalence rates among married female adolescents: Information unavailable.
m Percentage of abortions that are obtained by women younger than age 20: 10.2.36

m Number of children under the age of 15 living with HIV/AIDS: Information unavailable.
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alaysia lies in the heart of central Southeast Asia; Pen-

insular Malaysia (directly south of Thailand) and East

Malaysia (the northern third of the island of Borneo)
are separated by approximately 400 miles of the South Chi-
na Sea.!

The Malays were ruled by the Buddhist kingdom of
Srivijaya from the ninth through the thirteenth centuries,
and by the Hindu kingdom of Majapahit in the fourteenth
century; they were converted to Islam with the rise of the
state of Malacca in the fifteenth century.2 With its strategic
maritime location along the Pacific trade routes, Malaysia
was the target of conquest first by the Portuguese empire in
1511, then by the Dutch empire in 1641, and by the British
empire in 17953 British colonial rule lasted well into the
twentieth century, although it was temporarily interrupted
by the Japanese occupation in 1942—1945 during World War
114 In 1957, Malaysia negotiated independence from Britain,
and joined the former British colonies of Singapore (an island
located just to the south of Peninsular Malaysia) and Sabah
and Sarawak (territories in the northern third of the island of
Borneo) in 1963 to form the Federation of Malaysia.> Singa-
pore subsequently withdrew from the federation in 1965 to
become an independent state.6 In 2003, Abdullah Badawai
succeeded Mahathir Mohamed as prime minister and ini-
tiated a series of changes, including stricter policies against
corruption in the public sector (i.e., among police and gov-
ernment officials); greater judicial independence; and a more
moderate and progressive interpretation of Islam (Hadhari)
that emphasizes religious tolerance.”

Malaysia has one of the more prosperous economies in the
region. Despite a brief recession during the Asian financial
crisis in 1998,8 Malaysia’s economy once again boasts a robust
growth rate.”

The total population of Malaysia is over 26 million,™0
approximately half (494%) of whom are female."! Eth-
nic groups include, among others, Malays (50.3%), Chinese
(23.8%), non-Malay indigenous peoples (11.0%), and Indians
(719%).12 The ofticial language is Bahasa Melayu (Malay),
although English, various Chinese dialects, Tamil, Telugu,
Malayalam, Punjabi, Thai, and several indigenous languages
are also spoken.’? Islam, the national religion, ' is practiced by
about 60% of the population; ' other faiths include Buddhism,
Taoism, Hinduism, Christianity, Sikhism, and Shamanism. 10

Malaysia has been a member of the United Nations
since 1957.77 It is a member of the Commonwealth of
Nations, the Organization of the Islamic Conference, the
Non-Aligned Movement, Asia-Pacific Economic Coop-
eration, the World Trade Organization, and the Associa-

tion of Southeast Asian Nations. 8

[. Setting the Stage:
The Legal and Political

Framework of Malaysia

Fundamental rights are rooted in a nation’s legal and political
framework, as established by its constitution. The principles
and goals enshrined in a constitution, along with the pro-
cesses it prescribes for advancing them, determine the extent
to which these basic rights are enjoyed and protected. A con-
stitution that upholds equality, liberty, and social justice can
provide a sound basis for the realization of women’s human
rights, including their reproductive rights. Likewise, a politi-
cal system committed to democracy and the rule of law is
critical to establishing an environment for advancing these
rights. The following section outlines important aspects of

Malaysia’s legal and political framework.

A.THE STRUCTURE OF NATIONAL GOVERNMENT

The Federal Constitution of Malaysia, enacted in 1957 and
amended in 1963, establishes Malaysia as a constitutional mon-
archy and a federal parliamentary democracy with a separa-
tion of powers between the executive, legislative, and judicial
branches of government.!® The federal constitution states that
Islam is the religion of Malaysia, but other religions may also
be practiced.20 It provides for a division of powers between
federal and state authorities.?!

Executive branch

Executive power is vested in the Yang di-Pertuan Agong
(the king), who is the supreme head of the federation and
commander of the armed forces.22 The consort of the Yang
di-Pertuan Agong, known as the Raja Permaisuri Agong
(queen of Malaysia), comes after the Yang di-Pertuan Agong
in the hierarchy of the federation.?? The Yang di-Pertuan
Agong is elected by the Majlis Raja-Raja (Conference of Rul-
ers), a body made up of the state rulers (sultans) and state
Yang di-Pertua Negeri (governors), for a term of five years.2*
In the event of vacancy or inability to serve in the office of
the Yang di-Pertuan Agong, the Timbalan Yang di-Pertuan
Agong (deputy supreme head) assumes the position.?> The
Yang di-Pertuan Agong has sole discretion in appointing a
Perdana Menteri (prime minister) from among members of
the majority party in the House of Representatives.20 The
Perdana Menteri advises the Yang di-Pertuan Agong in selec-
tion of the Jemaah Menteri (Cabinet of Ministers) from
among members of either house in Majlis (Parliament), and
presides over this body.2” The Jemaah Menteri advises the
Yang di-Pertuan Agong in the exercise of his functions and is

collectively responsible to Parliament.28
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Among other powers, the Yang di-Pertuan Agong may
convene, prorogue, or dissolve the Parliament,?” and grant
pardons, reprieves, and respites for offenses that are tried by
courts-martial, in Syariah courts (courts that apply Muslim
law), or are committed in the Federal Territories (Kuala Lum-
pur, Labuan, and Putrajaya).3 The Yang di-Pertuan Agong is
not liable to judicial proceedings in regular courts of law.3!

Legislative branch

Majlis (Parliament) consists of two houses—the Dewan
Rakyat (House of Representatives) and the Dewan Negara
(Senate).?? The Dewan Rakyat, the lower house, has 219
elected members serving five-year terms, of whom about
10% are women.>* The Dewan Negara, the upper house,
consists of 26 members who are elected by the state Legis-
lative Assemblies (two per state), and 44 members who are
appointed by the king.% In 2004, women comprised about
35% of the Dewan Negara.3¢ Senate members serve no more
than two consecutive three-year terms.’

The Majlis has the authority to make laws for the whole or
part of the federation.?® Bills may originate in either house,
with the exception of money bills, which must originate in
the lower house.? Once a bill passes in the originating house,
itis sent to the other house for approval.*0 Bills passed by both
houses are presented to the king; they then may pass into law
either upon his approval or by his failure to act on the bill for
30 days.*! The king may also object to the bill within 30 days
and remand it to the originating house, where the process
begins again.*

The federal constitution provides for “legislative lists” enu-
merating the scope of federal, state, and concurrent legislative
powers. Matters exclusive to the federal legislature include
external affairs (international treaties and their implementa-
tion); civil and criminal law and the administration of justice
(under the federal constitution and all courts except Syariah
courts, and the ascertainment of Islamic law and other personal
laws for purposes of federal law); citizenship and naturalization;
surveys, record keeping (registration of births and deaths; reg-
istration of marriages; registration of adoptions), and research
(censuses and vital statistics registration); education; medicine
and health (health facilities and maternal and child welfare);
labor and social security (health insurance, pensions, and mater-
nity benefits); and the welfare of indigenous peoples.¥ The
federal legislature shares concurrent jurisdiction with states in
matters of social welfare; social services in accordance with fed-
eral and state legislative lists; protection of women and children;
and public health, sanitation, and disease prevention.+

Judicial branch

The Malaysian judicial system is based upon the English

model of common law# The federal constitution provides

for a Federal Court (Mahkamah Agung, or Supreme Court),
a Court of Appeal, a Special Court, two High Courts (one
in Peninsular Malaysia and one in Sabah and Sarawak), and
lower courts as decreed by federal laws.*¢ There is also a sepa-
rate system of Syariah courts at the state level.

The Federal Court is the highest judicial authority and
the final court of appeal.# It has original jurisdiction over
constitutional matters,* disputes between states or between
the federal government and a state,* and appellate jurisdiction
over the Court of Appeal and the two High Courts.530 The
Federal Court is headed by the chief justice> and consists of
the president of the Court of Appeal, two chief justices from
each High Court, and seven other judges.?2 Judges serve until
the age of 65.53

The Court of Appeal consists of a president and 15 judg-
es®* and serves as the “final court of appeal” for decisions
of the High Court on civil and criminal matters.® Of the
two High Courts, the one in Peninsular Malaysia consists
of a chief judge and 47 judges, and the other in Sabah and
Sarawak consists of a chief judge and ten judges.>® High
Courts hear appeals from lower courts® and also have origi-
nal jurisdiction over serious felonies and major civil cases.>
Judges of the Federal Court, the Court of Appeal, and the
High Courts are appointed by the Yang di-Pertuan Agong
on the advice of the Perdana Menteri in consultation with
the Majlis Raja-Raja.>

The Special Court was established pursuant to an amend-
ment to the federal constitution in 1993, and has exclusive
jurisdiction over civil and criminal actions against the Yang
di-Pertuan Agong or any of the nine state rulers.®® The court
is chaired by the chief justice of the Federal Court, the chief
judges of the two High Courts, and two appointees by the
Majlis Raja-Raja.®! Decisions of the Special Court are final
and cannot be challenged in any court for any reason.%?

Below these are subordinate courts consisting of the Ses-
sions Courts and the Magistrates’ Courts, which are courts of
first instance for criminal and civil cases.®3 In 2001, a Court
for Children was established for adjudicating criminal pro-
ceedings of persons under the age of 18 years.o*

The federal constitution provides for a system of
Syariah courts with exclusive jurisdiction over the applica-
tion of Islamic laws for Muslims.®> Syariah courts exist in
all states within Malaysia;®¢ their makeup, organization, and
procedures are determined solely by the states.”” Such courts
have jurisdiction over family matters relevant to succession
and wills; marriage (including betrothals and dowries) and
divorce; child and spousal maintenance; custody, guardian-
ship, and adoption; matrimonial property and trusts (gifts);

and certain matrimonial and religious criminal oftenses, such
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as polygamy; illicit sex (i.e., incest and sodomy), indecent dress
and behavior, violations of the pillars of Islam, and apostasy.3
Such courts do not have jurisdiction in criminal matters,
which belong solely to federal courts.®”

Islamic law falls under the purview of the states and, thus,
the power to enact legislation pertaining to Islam and the
well-being of Muslims falls under the state authorities.”® Each
state has its own set of Islamic laws as well as its own Islamic
court system.”! Under this feature of Malaysian Islamic law;,
which is unique among Muslim countries, states differ in their
enforcement and interpretations of Muslim law. Consequent-
ly, the decision of one state’s Syariah court is not enforceable
in another.”? In addition, Syariah law does not apply to non-
Muslims,” and a court order issued by a Syariah court is not
enforceable by a civil court.™

Other state-level courts are native courts, which exist in
Sabah and Sarawak.”> They have jurisdiction only in cases
arising from indigenous or customary law, and where the par-

ties are indigenous peoples.”

B.THE STRUCTURE OF LOCAL GOVERNMENTS

C.THE ROLE OF CIVIL SOCIETY AND
NONGOVERNMENTAL ORGANIZATIONS (NGOS)

Nonprofit organizations in Malaysia are governed by the
Societies Act 1966, the Societies Regulations 1984, and the
Societies (Application for Vesting Order) Regulations 1993, as
implemented and enforced by the Registry of Societies under
the Ministry of Home Affairs, which has the primary task
of registering NGOs.87 In 1998, 29574 societies were regis-
tered,®8 including religious groups, clubs, charities, political
parties, mutual benefit societies, and advocacy groups.8?
NGOs may receive government funds or incentives to
provide public services. In the national budget for 2005, RM
141.6 million (USD 37,269000) was appropriated to finance
various NGO activities in AIDS prevention, women and fam-
ily development, health programs, and services for the dis-
abled.? Furthermore, the government provided RM 66.7
million (USD 17,555000) for upgrading and maintaining
institutions run by NGOs that offer social services to families,

children, the elderly, and the disabled.”!

D. SOURCES OF LAW AND POLICY

The Federation of Malaysia comprises 13 states and the fed-
eral territories of Kuala Lumpur, Labuan, and Putrajaya.”’
The three Federal Territories are centrally administrated by
the federal government. Nine of the 13 Malaysian states are
headed by hereditary Islamic rulers, while the remaining
four—Malacca, Penang, Sabah, and Sarawak—are headed by
Yang di-Pertua Negeri (governors), who are appointed by the
Yang di-Pertuan Agong for four-year terms.”® The ruler of
each state acts in accordance with the advice of the Executive
Council, which is made up of four to eight members from
the state’s legislative body, called the Legislative Assembly, and
is directly accountable to that body.”® The ruler appoints a
Menteri Besar (chief executive) from among the members
of the majority in the state Legislative Assembly to preside
over the Council and advise on the appointment of its mem-
bers.80

The legislature at the state level consists of the ruler or
the governor and the Legislative Assembly.8! Members are
elected for five-year terms, at the end of which the entire body
dissolves, unless the ruler dissolves it sooner.82 The number
of members of each Legislative Assembly is determined by
law.33  In 2004, about 5% of the state legislature members
were women.8* As enumerated in the federal constitution,
state legislatures have exclusive power in their territories over
matters, among others, that involve Islamic law and personal
and family law; land; agriculture, including agricultural loans;
and local government.®> If a state law contravenes a federal
law, the federal law shall prevail.8o

Domestic sources
Sources of domestic law include the federal and state consti-
tutions, federal and state legislation and regulations, case law,
Syariah (Islamic) and Hindu personal laws, adat (customary
law applicable to Malays), English common law, and numer-
ous government policies, such as the Eighth Malaysia Plan.92

The federal constitution is the supreme law of Malaysia.”
It guarantees a number of fundamental rights, including pro-
tection from arbitrary deprivation of life or liberty;* freedom
from slavery and all forms of forced labor;* equality before
the law and equal protection of the law;% freedom of reli-
gion, subject to permissible restrictions on the propagation
of Islam;”7 and protection against the deprivation of property
except in accordance with the law.8

The federal constitution was amended in 2001 to include
gender-based discrimination among the prohibited types of
discrimination.?® The revised article provides that “there shall
be no discrimination against citizens on the ground only of
religion, race, descent, place of birth, or gender ... in any law
relating to the acquisition, holding or disposition of property,
or the establishment or carrying on of any trade, business,
profession, vocation, employment, or in public education.”100
The nondiscrimination article, however, does not extend to
provisions regulating personal laws, the employment of per-
sons of a certain religious group, or any provision for the pro-
tection, well-being, or advancement of indigenous peoples,
including issues of ancestral domain and quotas for public

office.!"! The federal constitution also guarantees all citizens
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the right to freedom of speech, expression, assembly, and asso-
ciation, subject to restrictions in the interest of national secu-
rity or “public order or morality.”102

Under the federal constitution, legislative powers over
different matters are designated to the federal government,
the state government, or both. Matters pertaining to civil
and criminal laws and procedures, such as codification of the
penal code and the Criminal Procedure Code, fall under the
authority of the federal government.!

Among areas under the legislative authority of states are
Syariah laws for Muslims, and native personal or customary
laws for indigenous peoples and tribal groups.’* Although
Malaysias legal system is structured according to English com-
mon law, Islamic law and customary law form a vital part of
the legal system.'> Syariah law applies only to Muslims with
regard to issues that come under family law; non-Muslims
are subject to the civil law in all instances. Thus, Muslims in
Malaysia must refer to Syariah courts for adjudication of mat-
ters concerning marriage, divorce, inheritance, maintenance,
custody of children, child support, and in some cases, sexu-
ality, sexual acts, and rape. (See “Judicial branch” for more
information on Syariah courts) Under the Administration
of Islamic Law (Federal Territories) Act 1993, religious fatwas
(Islamic decrees) issued by the National Council for Islamic
Aftairs may become legally binding if they are adopted by
state governments through implementing legislation.© The
National Council for Islamic Affairs coordinates the Islamic
Councils of each state.17 Islamic law is dominant in the pen-
insular states, while customary law plays an important role in
the eastern states of Sarawak and Sabah.108

Due to the complicated nature of the legal system, there
are numerous discrepancies and inconsistencies in the way
the laws are applied. Syariah law is applied inconsistently
because of diverse enactments of laws by various states. Fur-
thermore, there is some overlap between Syariah law on the
one hand, and civil and criminal law on the other, which
causes complications, particularly when laws are adapted and
amended. 109

Malaysia’s legal framework is complemented by national
and state policies enumerated in successive long-term (10 to
20 years) Outline Perspective Plans, and medium-term (five
years) development plans. Currently, the Third Outline Per-
spective Plan (OPP3) for 2001-2010 and the Eighth Malay-
sia Plan for 20012005 are operative.!l© The OPP3 outlines
Malaysias development strategies and policies for the current
decade, and 1s based upon the National Vision Policy (NVP),
which was adopted in 1991 and sets forth strategic develop-
ment goals for 2020.1! The Eighth Malaysia Plan is the first
phase in the implementation of the OPP3.112

International sources

The federal constitution authorizes the federal legislature to
ratify treaties, agreements, and conventions with other coun-
tries.!13 Treaties become part of Malaysian law only upon
passage of implementing legislation by the Parliament.!!4
Ratification of a treaty does not allow it to take precedence
over national laws. Rather, once ratified, a treaty is often
accepted with reservations, and the treaty may eventually be
modified to accommodate coexisting national laws. 15

Malaysia has ratified the Convention on the Elimination
of All Forms of Discrimination against Women (CEDAW), 116
and the Convention on the Rights of the Child."7 Malaysia
ratified CEDAW with reservations to several articles on the
grounds that they conflict with Syariah law and the federal
constitution."8 Although the government partially withdrew
its reservations in 1998, it upheld reservations on the articles
on eliminating social and cultural discrimination against
women; ' on providing women equal rights to participate in
government'? and to extend citizenship to their children;!?!
and on assuring equal rights in marriage, divorce, and cus-
tody.!22 The government of Malaysia has not signed or rati-
fied other major treaties, such as the International Covenant
on Civil and Political Rights; the International Covenant
on Economic, Social and Cultural Rights; the Convention
against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment; and the International Convention
on the Elimination of All Forms of Racial Discrimination.

Malaysia has participated in several key international con-
ferences, and endorsed the development goals and human
rights principles contained in the resulting consensus docu-
ments. International consensus documents the govern-
ment has adopted include the 1993 Vienna Declaration and
Programme of Action; the 1994 International Conference
on Population and Development (ICPD); the 1995 Beijing
Declaration and Platform for Action; and the 2000 United
Nations Millennium Declaration and the Millennium Devel-

opment Goals.!23

[I. Examining
Reproductive Health
and Rights

In general, reproductive health matters are addressed through
a variety of complementary, and sometimes contradictory,
laws and policies. The scope and nature of such laws and
policies reflect a government’s commitment to advancing the
reproductive health status and rights of its citizens. The fol-
lowing sections highlight key legal and policy provisions that
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together determine the reproductive rights and choices of munities,” paying special attention to those in straitened cir-
women and girls in Malaysia. cumstances; the plan also calls for the optimal use of resources

in th is1 f health 134 As with pri 1
A. GENERAL HEALTH LAWS AND POLICIES in the provision of health care s with prior development

— : plans, the Eighth Malaysia Plan focuses on developing the
The federal constitution of Malaysia does not formally guar-

antee the right to health. It provides that the federal and

state governments share legislative powers over public health,

primary health-care system and improving the quality and
equity of health services.'> To that end, priority is placed on

the following areas:

sanitation, and disease prevention.!2* However, the federal . . . . .
» developing and expanding the service capacity of pri-

overnment has exclusive authority over legislative and regu- ) e
8 Y 5 & mary, secondary, and tertiary health facilities;

latory matters relating to hospitals, clinics, and dispensaries; . . .
Y & p p » enhancing the delivery of health services through

health insurance; the medical profession; prescription drugs; . .
information technology;

i 125
and maternal and child welfare. » improving the quality and quantity of health-care

Malaysia’s health policies are formulated as part of the fed-
personnel; and

eral government’s five-year development plans and its annual . .
g Y p P » furthering medical research and development.136

budget. They may also be shaped by programs designed to The plan also sets forth strategies for health-sector devel-
address specific concerns or problems in greater detail than
do the plans or budgets.!20 The Eighth Malaysia Plan con-
tains the country’s current health policy.!?” The plan’s health
objectives fit within the broader framework of the OPP3,128
The Ministry of Health formulated the Vision for Health for

2020, in tandem with its National Vision Policy, as a guiding

opment, including the following:
m provide affordable and quality health care;
» expand the wellness (healthy lifestyle) program;
m coordinate and collaborate between public- and pri-
vate-sector health-care providers;

m increase the number of health-care workers;

inci ' jes. 129
principle for all its strategies. » strengthen the telehealth system!37 to further Malay-

Objectives ., . . .
) o . sias reputation as a regional center for health services;
According to the OPP3, the objectives of health services are . . -
m improve health-care research capacity and capability;

to alleviate the negative consequences of poverty on health; o .
5 d b Y ’ m develop and institute a health-care financing scheme;

improve quality of life; promote and develop health tourism; nd

and contribute to better health, longevity, and citizens’ well-
m strengthen governance over the health sector (e.g,

being.30 The plan sets forth various goals and strategies to . ‘ iy .
implement regulations for traditional practitioners

improve health services, including the following: and medical products).138

= expanding health services in both urban and rural The agenda within the plan’s strategies for health-sector

areas; . .
’ development covers the following specific areas:

» emphasizing promotive and preventive health care . . . .
» provide promotive and preventive health services

and healthy lifestyle campaigns in the public, private that include national health education and awareness

and nongovernmental sectors; . . .
g campaigns, such as the healthy lifestyle campaign,

m strengthening programs on immunization, food and . o
and programs on immunization, school health ser-

nutrition, water quality, and sanitation;!3! . .. .
quatty vices, food and nutrition, safe water, and occupational
health and safety;!39

m offer medical services, such as the treatment of

m continuing to ensure that the needs of poor and low-
income households are met in implementing health

132
rograms; . . .
b g ] _ ) - noncommunicable diseases (e.g., cardiovascular
n facilitating the entry of foreigners and their families . . .
) i o ] diseases, diabetes mellitus, and cancer); upgrade
seeking medical services in Malaysia; and .
] i i ) o trauma management and maternal and perinatal
» increasing foreigners’ use of Malaysian health facilities . . .
) i health services; strengthen diagnostic pathology and
and expanding clientele bases through the promo- L . o .
] ] i _ imaging services; construct specialized hospitals
tion overseas of Malaysian private hospitals and health e
o and health facilities in urban and rural areas; expand
facilities. 133 . . .

] ) ) private-sector medical services; promote health
Strategies for implementing the health goals of the OPP3 . . .
e ] ] _ ) tourism; and introduce cost-sharing concepts
are outlined in the Eighth Malaysia Plan, which provides that .
o o ' } through health-care financing schemes;
the objective of health services is to raise and continuously . . .
] o - m raise the quality of health services manpower by
improve “the health status of individuals, families and com- ) . . R . .
improving health professionals’ education and train-
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ing; encouraging postgraduate specialization in
various areas of medicine; and recruiting all types of
health personnel in the public health sector; and
n raise the level of medical research and development by
intensifying research in clinical health systems, health
management and promotion, epidemiology, and bio-
medical technology; and by strengthening the research
capacity of the National Institutes of Health.140
The long-term goal of Vision for Health 2020 is to create
“a nation of healthy individuals, families, and communities
through a health system that is equitable, affordable, efficient,
technologically appropriate, environmentally adaptable, and
consumer friendly””™# The vision statement emphasizes qual-
ity, innovation, health promotion, and respect for human dig-
nity, and encourages individual responsibility and community
participation in the enhancement of the quality of life.42
Infrastructure of health-care services
Government facilities
The Ministry of Health is the main government agency
responsible for formulating health policies and delivering
health care. At the federal level, the ministry develops poli-
cies, programs, procedural standards, and techniques for vari-
ous medical specialties. 44
The ministry is headed by the minister of health, who
is assisted by a deputy minister, the parliamentary secretary,
and the director general of health.™> The director general of
health manages the overall administration of the ministry and
reports directly to the minister. 46
The Public Health Department of the Ministry of Health
has several divisions, including those covering family health
development, disease control, dental services, food quality, and
health education.’¥ The Family Health Development Divi-
sion is further subdivided into subsections of family health,
nutrition, and primary health care. The primary function
of the Family Health Development Division is to manage the
delivery of health services through planning, implementing,
monitoring, and evaluating activities related to family health
at all levels of the health system, including matters of repro-
ductive health.#
The Medical Services Department of the ministry includes
divisions for medical development and medical practice.!>0
The Research and Technical Support Services compo-
nent of the ministry includes several agencies: among them
are the Institute for Medical Research, which is the research
arm of the ministry, as well as the National Pharmaceutical
Control Bureau, which oversees quality control of pharma-
ceutical products. ™!
At the state level, a director of medical and health ser-

vices 1s responsible for planning and executing medical and

health programs in accordance with federal health policies
and objectives.’ All state health plans and programs must
undergo review by the federal Ministry of Health prior to
being submitted to the government for approval.153

At the district level, the deputy director of health (medi-
cal) oversees the medical officer for health or the senior health
official who is responsible for the administration of all health-
related programs and matters in the district.15*

The ministry recently took over the provision of some
areas of primary, secondary, and tertiary public health care
from local authorities.’ Services are provided through a
nationwide network of hospitals; community, mobile, and
maternal and child health clinics; and specialized institu-
tions.!5¢ Service provision is facilitated through a hierarchi-
cal referral system with hospitals providing the highest level
of care.!%

The Ministry of Health operates 124 government hospitals
throughout the country.!3® Other government health facili-
ties include 172 urban health clinics, 94 maternal and child
health clinics, 168 mobile health units,’>® and 2,620 rural
community health clinics.10 Secondary and tertiary medical
services delivered through the country’s network of public
health facilities include emergency services; outpatient and
ambulatory services; and diagnostic, curative, and rehabilita-
tive services. ¢!

One of the key goals and strategies of the OPP3 for
improving health services in Malaysia is to create an efficient
and client-friendly network of hospitals and clinics by incor-
porating information and communication technology. 02 The
plan also aims to address the shortage of health professionals
by prioritizing human resource development through invest-
ments in education and training, and by stemming the flow
of health professionals from the public to the private sector by
improving working conditions and career prospects in the
public sector. 103

The National Population and Family Development Board
(NPFDB), which is under the purview of the newly created
Ministry of Women, Family and Community Development,
is the main government body providing sexual and repro-
ductive health services, including family planning.164 (See
“Reproductive Health Laws and Policies” for more informa-
tion) The board is also responsible for implementing popula-
tion and development activities. (See “Population” for more
information,)

Health facilities are generally equally distributed among
all states, with the exception of the eastern states of Sabah
and Sarawak.1% The National Health Morbidity Survey II of
1996 revealed that 97% of the overall population had access to
health facilities. 100
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Although regional variations exist, !¢’ there were approxi-
mately 8,946 doctors in the public sector nationwide as of
2003, with a doctor-to-population ratio of about 1 to 2,800.168
Unofficial sources indicate that as of March 2004, 23% of
medical officer posts and 30% of specialist posts in public-
sector health facilities were unfilled because of shortages of
qualified medical personnel.’® There are similar shortages of
nurses in public hospitals. As a temporary measure, the gov-
ernment is recruiting hundreds of foreign doctors and special-
ists to serve in public facilities.” Retired specialists, private
practitioners, surgeons, and anesthesiologists are also being
employed in public-sector health facilities on a contractual
or consultancy basis.””! In addition, the Eighth Malaysia Plan
provides for the construction of 11 new nursing colleges and
16 allied health professional training centers, and the expan-
sion of eight existing colleges and centers.””2 Thus far, four
private institutions of higher education and 14 private sector
training institutions have been set up or expanded to provide
training for medical undergraduates and allied health person-
nel.””3 Ultimately, the government’s long-term goal under the
OPP3 is to achieve a target doctor-to-population ratio of 1 to
800 by 2010.74

Privately run facilities

Expanding curative care services in the private sector and
strengthening the regulation of private-sector health provid-
ers are two key strategies of the OPP3 for improving health
services in Malaysia.””> To realize these goals, one of the main
thrusts of the Eighth Malaysia Plan is to integrate health
services across the private and public sectors, with comple-
mentary referral systems that ensure efficiency and optimal
utilization of resources. 7

There were 219 private hospitals in Malaysia in 2002, with
a capacity of 10405 beds.””7 Most (978%) of these hospital
beds are located in urban areas.'” There are also about 9,245
private practitioners in the health sector, with a doctor-to-
population ratio of 1 to 2,709.179

Estate hospitals are private hospitals or dispensaries main-
tained by employers on large agricultural estates or plantations
for their laborers’ treatment.!s0 Such work sites must have
their own health facilities, as most are located in isolated areas
far from the nearest government health facilities.

Traditional medicine in the Malay, Chinese, and Indian
traditions is also widely practiced in Malaysia. As of 2001,
there were 3,374 registered traditional practitioners.!8! How-
ever, the actual number of such practitioners may be higher,
given the popularity of traditional medicine for its accessibil-
ity and the long-held belief in the curative powers of tradi-
tional practitioners. 182

The Private Healthcare Facilities and Services Act 1998183

governs the private health sector with regulations on the devel-
opment, standards, quality, and activities of all types of private
health-care facilities and services.’84 The act defines the types
of private health-care facilities that can be established and
the services they may provide. The act further stipulates that
private health-care facilities must be planned and approved
by the Ministry of Health.185 The act will become eftective
pending finalization of its implementing regulations.’8 Once
ready, the act will include a fee schedule that regulates both
professional and hospital charges. The act will also impose
zoning requirements to provide a more equitable distribution
of private health facilities and services.187

Financing and cost of health-care services

Government financing

About 6.9% of the national budget, or RM 7.55 billion
(USD 1.99 billion) was allocated to the Ministry of Health in
2002.188 In the same year, government funds accounted for
53.8% of overall national expenditure on health. In the Mid-
term Review of the Eighth Malaysia Plan in 2003, the federal
government increased its budgetary allocation to the Minis-
try of Health for implementing the health sector component
of the plan from RM 5.5 billion (USD 145 billion) to RM 95
billion (USD 2.5 billion), which makes up about 6% of the
entire plans budget.!8? About 80% of these funds go toward
construction of new hospitals, and upgrading and renovating
public health facilities. 0 This represents an increase from the
RM 26 billion (USD 684 million) committed in the Seventh
Malaysia Plan (1996-2000).191

In an effort to improve the quality and affordability of
health services, the Seventh Malaysia Plan called for the priva-
tization of several public hospitals,”2 including the National
Heart Institute.’> However, hospital fees increased in the
aftermath of privatization. !>

Private and international financing

Private expenditures accounted for 46.2% of total national
spending on health in 2002.1% The majority (92.8%) of pri-
vate spending was in the form of out-of-pocket expenses, and
the remainder (72%) was through pre-paid plans.” Gener-
ally, although individuals with more disposable income tend
to receive medical services in private facilities at their own
expense, they are also likely to rely on the subsidized public
system for higher-cost procedures.97

Malaysia practices a policy of national sel-reliance and gen-
erally refrains from seeking international funding, although
it does receive technical support for health programs from
several international development agencies.’” Due to Malay-
sias relatively advanced state of development, assistance from
international agencies focuses on a few areas, such as collab-

orations between the government and the United Nations
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Childrens Fund (UNICEF) and the World Health Organiza-
tion (WHO) to develop sexuality and HIV/AIDS education
and activities for youth.1%

Cost

Fees for public health services are regulated by the Fees
Act 1951.200 Public health services are heavily subsidized by
the government, with the patient responsible for about 10%
of the actual cost. Certain fees can be waived for eligible
low-income and rural individuals.2?! Noncitizens??2 (such
as migrant workers) may also receive services in public facili-
ties, but at a higher rate of fees.2> Providers’ fees in the pri-
vate sector are guided by the 2002 Fee Schedule issued by the
Malaysian Medical Association,20* while hospital charges such
as room, board, and medicines are determined by individual
hospital boards.20>

The Employees’ Provident Fund, established under the
Employees Provident Fund Ordinance 1951, 1s a government
health insurance scheme.206 Required monthly contribution
15 12% for employers, and 9% for employees, of their monthly
salaries, regardless of the age of the employee.27 The scheme
covers treatment of critical illnesses for members and their
immediate family members,28 and also offers old-age benefits
to members upon retirement.2’ The Social Security Organi-
zation, which pays for work-related illnesses, medical benefits,
disability allowances, maternity benefits, and pensions, was
established in 1969219 The Government Pension Scheme for
Civil Servants is a “non-contributory social security scheme
for government employees.”2!! This scheme serves not only
as security for old age, but is also designed to provide financial
assistance to dependents, should a government employee die
in service or retire.22 It is a safety net for widowed spouses
and is particularly beneficial in providing for wives, who gen-
erally survive longer than husbands.23 However, in terms of
coverage, less than 1% of the population is protected by this
safety net.214

Voluntary private medical insurance, which is offered by pri-
vate insurance companies such as ING Insurance and Pruden-
tial, is also available to the general public.2> These companies
offer plans that cover women'’s sexual and reproductive health
conditions, such as pregnancy; treatment for reproductive, cer-
vical, and breast cancers; and other specific conditions.210

A national health-financing scheme, which was proposed
in the Seventh Malaysia Plan, would contain basic health-care
packages, such as secondary-care treatment, out-patient treat-
ment, and preventive care treatment.2” In 2001, the health
minister proposed the establishment of the National Health
Financing Authority to oversee the national scheme.2’® As of
mid-2005, both proposals have yet to be finalized.2?

The Ministry of Health recently submitted a proposal to

the Parliament for the establishment of a Medical Assistance
Fund (Tabung Bantuan Perubatan), with a starting budget of
RM 25 million (USD 6.58 million). The fund is designed to
provide coverage for the poor and the disabled for the cost of
treatment, drugs, and medical appliances that are not available
at government hospitals, and for medical expenses incurred
from chronic diseases.?20

Two important goals of the OPP3 are to implement a
health-care financing scheme for universal coverage and to
ensure ‘“appropriate sharing of costs by private and public
health-care providers and consumers.”22!

The Eighth Malaysia Plan calls for the establishment of
a regulatory mechanism to ensure that quality health care is
provided at a reasonable cost in both the public and private
sectors.222 In the Midterm Review of the Eighth Malaysia
Plan, the government committed itself to ensuring that cost-
effective medical technologies are available in both the public
and private sectors.?23

Regulation of drugs and medical equipment

The registration of all drugs imported by or manufactured
in Malaysia is overseen by the National Pharmaceutical Con-
trol Bureau in accordance with the Control of Drugs and
Cosmetics Regulations 1984.22¢ Under the regulations, drug
manufacturers are required to obtain appropriate licensure
to produce drugs, and drug retailers may only sell, supply, or
import products that are registered by the bureau.22> Licens-
es and registrations are issued upon the bureau’s evaluation of
the quality, efficacy, and safety of drugs after pharmaceuti-
cal, microbiological, and toxicological tests are performed.220
The bureau may also suspend, cancel, or revoke the registra-
tion or license of any drugs “at any time and without assign-
ing any reason.”’22’

Regulation of health-care providers

The Malaysian Medical Council, a statutory body consti-
tuted under the Medical Act 1971, regulates medical practice
in Malaysia by registering and establishing standards of prac-
tice of medical practitioners, and investigating and disciplining
instances of professional misconduct.228 After five or six years of
specialized study, newly graduated medical students must com-
plete a 12-month residency, or “housemanship,” followed by a
three-year period of compulsory service in the public health
agencies as a medical officer.22? Doctors may become licensed
as specialists after an additional two to three years of train-
ing through service in the public sector.230 Practicing doctors
must also fulfill continuing medical education requirements.23!
Obtaining registration by fraud or misrepresentation is deemed
a punishable act under the Medical Regulations 1974232 The
council has a Code of Professional Conduct that establishes

minimum standards of medical practice for professional health-
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care providers in the government and the private sectors.233
Providers in breach of the code for “infamous conduct in any
professional respect”’23* may be subject to disciplinary proceed-
ings under the Medical Regulations 1974.2%

The professions of nursing,2%¢ midwifery,2¥’ and phar-
macy238 are regulated by specific acts and corresponding
statutory boards. Nurses are registered under the Nurses
Act 195023 and are governed by the Nursing Board.2#0 The
Midwives Act 1966 regulates the conduct and practice of
midwifery.2! The Registration of Pharmacists Act 1951 pro-
vides for the registration of pharmacists and the establish-
ment of the Pharmacy Board, which monitors compliance
with pharmacology training and examination require-
ments.2®2 Pharmacists are bound by the Code of Conduct
for Pharmacists and Bodies Corporate, as adopted by the
board.2® The Estate Hospital Assistants (Registration) Act
1965 regulates medical assistants working at private estate
hospitals and provides for the establishment of the Estate
Hospitals Assistants Board.2#4

Practitioners of traditional medicine are not specifically reg-
ulated by the Medical Act 1971, although the act does prohibit
such practitioners from representing themselves as modern
health-care providers and from using syringes, stethoscopes,
and other modern medical equipment for which specialized
training is required.2® Since 1992, the National Pharmaceutical
Control Bureau of the Ministry of Health has accepted applica-
tions for the registration of traditional medicines; regulations
were imposed on domestic manufacturers and importers of
such medicines in 1998 and 1999 respectively.2# Practitioners
of traditional medicine are encouraged to register with vari-
ous associations, although they are not legally required to do
so. The Ministry of Health is now drafting a Traditional and
Complementary Medicine Act, which would create a regu-
latory council similar to that of other medical professions.2¥
The ministry has also drafted a National Policy on Traditional
and Complementary Medicine, which aims to ensure the avail-
ability of safe and high-quality traditional and complementary
medicine practices and products for the public at large, and to
facilitate the integration of such practices and products into
the national health-care system.2¥ The National Committee
for Research and Development in Herbal Medicines, whose
formation was outlined in the Eighth Malaysia Plan, provides
guidance on the practice of traditional and complementary
medicine and on related products and training,#

Patients’ rights

Malaysia’s legal system operates according to common law
principles and allows damages to be recovered for medical mal-
practice under tort.20 The amount of damages that may be

awarded in a personal injury claim is limited by the Civil Law

Act 1956, which was amended in 1984 to further cap any dam-
ages awarded. The Medical Act 1971 does not specifically
address medical negligence.?2 There are no ofticial statistics
on medical negligence litigation, although a survey conduct-
ed from 1986 through 1990 documented 61 negligence cases
against the Ministry of Health, or an average of approximately
12 cases per year.23 Statistics indicate that a great number of
doctors do not have malpractice insurance.25*

Patients may also bring grievances to the Malaysian Medi-
cal Council, which has discretionary jurisdiction to investigate
and discipline certain instances of professional misconduct,
even if the conduct does not rise to the level of a criminal
offense or tort liability. The Malaysian Medical Council’s
Code of Medical Ethics outlines the following doctors’ duties
toward their patients:

= to obtain the patient’s consent for medical examina-
tion and treatment;

m to charge reasonable fees, according to the Malaysian
Medical Association’s schedule of fees;

® to maintain patient confidentiality; and

m to recognize patients rights to access their medical
records.233

The council may revoke a physician’s license and order
reimbursement of legal fees, but may not award damages.25¢

In 1995, the Federation of Malaysian Consumers Asso-
ciations, the Malaysian Medical Association, the Malaysian
Dental Association, and the Malaysian Pharmaceutical Soci-
ety signed the Patient’s Charter,2> a nonbinding document
intended to educate health-care providers and patients about
their respective rights and ethical responsibilities. The charter
establishes that patients have the rights to the following:

m health care and humane treatment, regardless of age,
sex, ethnic origin, religion, political affiliation, eco-
nomic status or social class;

m choice of care;

m acceptable safety;

» adequate information and consent;

m redress of grievances;

m participation and representation;

m health education; and

» 2 healthy environment.258

The charter also includes a list of patients’ responsibili-
ties, 2 including the responsibility to “accept all the conse-

quences of the patient’s own informed decision.”200

B. REPRODUCTIVE HEALTH LAWS AND POLICIES

Malaysia currently has no government policy or legislation
specifically addressing reproductive health.26  However,

many of the government’s current policy objectives for wom-
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ens health and reproductive health are generally described in
the Eighth Malaysia Plan.262 One of the plan’s broad strate-
gic goals for women and development is improving women's
health status through the national Family Health Program,
which was introduced in 1996 and addresses various areas of
womens overall health and reproductive health.263 The pro-
gram covers maternal and child health care; immunizations;
family planning; early cancer detection; nutrition; the pre-
vention of sexually transmissible infections (STIs), including
HIV/AIDS; and the identification of risk factors for noncom-
municable diseases, such as cancer, mental illness, and cardio-
vascular disease.264 The plan also calls for the provision of
health education programs for women, which focus on pro-
moting healthy lifestyles and good nutrition.265 In recogni-
tion of the “peculiarities of illnesses confronting women, such
as ... those related to reproductive health,” and in an effort to
improve the quality of women’s health care, the plan commits
to establishing a special women'’s hospital that will serve as a
national referral center, and to conducting research on various
aspects of womens health, with an emphasis on biomedical,
socio-behavioral, and clinical research.266

Regulation of reproductive health technologies

Multiple forms of assisted reproductive technology are
available in Malaysia, including artificial insemination and
in vitro fertilization.2’ More sophisticated procedures are
offered in three flagship public hospitals, while simpler fertil-
ity assistance procedures are available in most general hospi-
tals of the public system.268 In the private sector, 21 centers
offer assisted reproductive technologies.2® The Ministry
of Health foresees such technologies as a potential area for
medical tourism.270

Family planning

General policy framework

There is currently no national family planning policy per
se.2’t However, the government has in the past formulated
strategies to guide implementation of family planning and
population activities.2’2 Following the ICPD in 1994, the gov-
ernment formulated a new strategy to enhance population at
the macro level and family development at the micro level,
which includes the following components:

» enhancing the quality and standards of contraceptive
services in the country through the provision of vol-
untary family planning services by medical, paramed-
ical, and specially trained personnel, which include
supportive and follow-up services such as specialist
and specialized counseling services (e.g., genetic
counseling and infertility evaluation and therapy);

m providing family life and population education and

services under the social development program to

facilitate better family life and the complete devel-
opment of the individual person, and improve the
socioeconomic status of women, which will lead to
fertility decline and decline in population growth;

m supporting quality-of-life enhancement programs
and activities including those for health, welfare, fam-
ily development, and improvement of women's status;

» integrating family life education and population edu-
cation into formal and nonformal education curricu-
lums;

» advising government and nongovernmental agencies
on the relationship between population and family
planning issues and development; and

m researching population issues, especially the relation-
ship between medicine, biology, socioeconomic
status, and culture on fertility patterns, population
growth, and overall socioeconomic development.273

Among the providers of family planning services in Malay-
sia as of 2000 are 2,826 Ministry of Health clinics, 82 NPFDB
clinics, nine army clinics, and 307 clinics run by the Federa-
tion of Family Planning Associations of Malaysia.2™

Contraception

According to the most recent Malaysian Population and
Family Survey, which was conducted in 1994, the contracep-
tive prevalence rate among currently married women aged
15—49 years was 54.5%.2% Of these users, 54.7% used mod-
ern methods and 45.3% used traditional methods.2”* Among
women who did not use contraceptives, the survey found that
587% had never practiced contraception, while the remainder
had discontinued use for various reasons.2”’

The most popular contraceptive method used in Malaysia
is the pill, as evidenced by the fact that between 1996 and
2000, it was by far the most chosen method of contracep-
tion among new family planning acceptors. In 2000 alone,
740% of new family planning acceptors chose the pill as
their method of contraception. Condom use and tubal liga-
tion are the next most commonly chosen methods (90% and
47%, respectively).278

There is a continuing belief among some rural Muslim
Malays that family planning is completely prohibited in
Islam,?7 which may explain why Malay women have lower
contraceptive prevalence rates than women of other ethnic
groups. The 1994 Malaysian Population and Family Survey
found that 22% of married Malay women aged 15—49 used a
modern method, compared with 47% of Chinese women and
33% of Indian women, respectively.28

Contraception laws and policies

There is no statute banning or restricting the use of con-

traceptives in Malaysia, or legal requirements for spousal con-




PAGE 94

WOMEN OF THE WORLD:

sent or parental authorization. The National Essential Drugs
List, issued by the Pharmaceutical Services Division within
the Ministry of Health, lists approved drugs for marketing in
Malaysia, including contraceptives.28!

Despite the absence of laws prohibiting sterilization in
Malaysia, the National Council for Islamic Affairs in 1981
issued a fatwa (opinion based on points of law in religious mat-
ters) that forbids the sterilization of men and women on the
premise that any form of permanent contraception is haram
(illegal); this fafwa, however, permits temporary methods of
contraception for health and economic reasons.282  Fatwas
may become legally binding in states that adopt such opinions
through state legislation.283

There are no legal provisions governing the use of emer-
gency contraception. Although emergency contraception is
generally not provided in the public health system, an attend-
ing medical specialist may prescribe it in cases of sexual vio-
lence such as rape or incest.234

Although sterilization is not a commonly used method
of contraception overall, tubal ligation is much more preva-
lent than vasectomy.2> Among new users of family planning
methods in 2000, for example, 6.3% chose tubal ligation and
virtually none chose vasectomy (0.003%]).286

The eligibility criteria for female and male sterilization in
government clinics include the following:

= having two or more children of each sex;

» having achieved a desired family size; and

» having a medical contraindication to other types of
contraception.287

In addition, spousal consent is required “to ensure matri-
monial harmony between husband and wife.”288

Regulation of information on contraception

The Medicines (Advertisement and Sale) Act 1956 prohib-
its advertisements of contraceptives.2? However, the prohi-
bition does not apply to advertisements issued by the federal
government, state governments, local or public authorities,
the governing body of a public hospital, or persons authorized
by the minister of health to publish such advertisements.2%0

Government delivery of family planning services

Family planning services in the public sector are provided
by the Ministry of Health and the NPFDB, with the latter
being the primary government body responsible for providing
family planning and other sexual and reproductive health ser-
vices.2! These two bodies provide services and contraceptives
through various outlets and clinics, including maternal and
child health clinics run by the Ministry of Health, and clinics
operated by the NPFDB.292 As of 2000, almost all Ministry
of Health clinics (997%) had integrated family planning into

their provision of services.2% Pursuant to the Eighth Malaysia

Plan’s Kompleks KASIH Keluarga program, a certain number
of specialized clinics are being established nationwide, while
other facilities are being upgraded to provide family planning
services2%* with the long-term goal of developing these clin-
ics into a “one-stop family service centre of excellence.”2%
Furthermore, the nationwide Nur Sejahtera: Sihat dan Segak
program (Wellness: Healthy and Smart program) is being imple-
mented to increase reproductive health awareness among the
middle-aged population.2% As the main provider of family
planning services, the NPFDB is responsible for providing
sterilization procedures, which are performed in the board’s
clinics, whereas Ministry of Health clinics refer such proce-
dures to hospitals.2%7

Family planning services provided by NGOs and the private
sector

In addition to the Ministry of Health and the NPFBD, the
Federation of Family Planning Associations of Malaysia is the
third main implementing agency of family planning services
in the country2? The federation is a nonprofit association
that provides family planning services through a network of
about 307 clinics to mostly low-income and marginalized
women, including those in indigenous communities and
urban areas.??” The federation also operates a community-
based project initiated in 1980 called the Community Clinic
Extension Family Planning program.3% The program pro-
vides family planning services to clients in underserved areas
through a network of 423 outlets that are staffed with doctors
and community-based agents.3!

A wide network of private medical practitioners also plays
a main role in the delivery of family planning services in
Malaysia.302 The private sector is responsible for about 44.8%
of family planning and contraceptive service provision.3?
Unmarried individuals generally seek family planning services
outside of the government sector, choosing to go to private
gynecologists and pharmacies instead.304

Maternal health

Malaysia’s maternal mortality ratio has fallen dramatically
from 148 maternal deaths per 100,000 live births in 1970, to
30 deaths per 100,000 live births in 2002.3% Improvements
in access to health care in rural areas, the development of
professional midwifery, the installment of a highly efficient
referral system, and the provision of free transportation to
medical centers are among the reasons for this significant
drop in maternal mortality.3%¢ Seventy percent of pregnant
women receive prenatal care, which is provided free of charge
in government facilities.307 It is estimated that women make
an average of seven prenatal visits per pregnancy.3® Although
most deliveries occur in health facilities, more than 95% of

all deliveries, even those that take place at home, are assisted
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by skilled attendants.3%” The average proportion of deliveries
that are considered to be “safe”—i.e., those assisted by trained
personnel—is highest in Peninsular Malaysia and Sarawak
(about 99% and 98%, respectively), and lowest in Sabah (about
81%).310 Conditions originating in the perinatal period are
responsible for about 5% of maternal deaths in government
hospitals, and these rank eighth out of ten in the principle
causes of maternal mortality in government hospitals.3!!

Laws and policies

The government has demonstrated a high degree of politi-
cal will in undertaking eftforts to reduce maternal mortality
and improve the status of maternal health over the past several
decades.2 Although there is currently no single compre-
hensive national law or policy addressing maternal health per
se, government activities and services in this area have typi-
cally been implemented through the framework of various
national programs and initiatives promoting maternal health
and safe motherhood.33

Some of the government’s current strategies to reduce
maternal mortality and improve maternal health include the
following:

» training traditional birth attendants;

» utilizing a risk approach strategy, which was imple-
mented in 1986, that identifies women at high risk
of pregnancy- or delivery-related complications to
give them the necessary level of care and provide
referrals;314

m increasing access to family planning services and
facilities;

» developing a plan of action for community participa-
tion;

m strengthening resources and capacity at operational
levels;

» using Home-Based Maternal Health Cards, a system
introduced in 1994 in which cards are retained by the
women, rather than kept on file at health facilities, to
improve the exchange of health record information
among providers and assure continuity of care;313

» establishing “low-risk delivery centers” in urban areas
and “alternative birthing centers” in rural areas for
low-risk women in order to reduce the number of
low-risk deliveries in hospitals and free up more hos-
pital beds, staft, and other scarce resources for high-
risk pregnancies requiring specialized care;316

» providing “Alternative Birthing Centres (ABC)”
which function as half-way centers as an alternative
for mothers from very remote areas; and

» establishing a confidential inquiry system for mater-

nal deaths to identify preventable contributing factors

and make recommendations for remedial measures at
all levels of care.317

In addition to these efforts, the government launched the
Safe Motherhood Initiative in 1989, which was inspired by
the Safe Motherhood Conference held in Nairobi, Kenya,
in 1987318 The initiative’ strategies include redressing social
inequalities facing women, ensuring access to family plan-
ning, developing community-based maternity care, and
providing back-up and support services at the primary health-
care level.3

Nutrition

The National Coordinating Committee on Food and
Nutrition formulated the National Plan of Action for Nutri-
tion (NPAN) of Malaysia in 1995 to implement its commit-
ments under the World Declaration and Plan of Action for
Nutrition, which was adopted at the International Confer-
ence on Nutrition in Rome in 1992320 The Malaysia plan
addresses nine major nutrition areas proposed at the confer-
ence, including the following six:

= promotion of breast-feeding;

m services for populations that are socially, economically,
or nutritionally vulnerable;

m prevention and treatment of specific micronutrient
deficiencies;

» development of policies and legislation that promote
nutritional development;

m promotion of healthy lifestyles and dietary practices;
and

» fielding of surveys of the national nutrition situa-
tion.32!

Several outcomes have resulted from the national nutrition
plan, including the development of National Dietary Guide-
lines for Malaysians, the creation of a nutrition tool titled Rec-
ommended Nutrient Intake for Malaysia,*?2 the enactment of
the Food and Nutrition Policy, the fielding of the Malaysian
Food Consumption Survey, and the inclusion of a nutrition
component in the Seventh and Eighth Malaysia Plans.323

In 1997, the government introduced the Nutrition Reha-
bilitation Program for Pregnant Mothers to improve the health
status of pregnant women, specifically low-income women,
through the provision of adequate nutrition.’* Other gov-
ernment efforts targeted at improving the nutritional status of
mothers and pregnant women include:

» nutrition education;

» supplementary feeding programs;

m iron and vitamin supplements for pregnant women;
and

m efforts to address specific deficiencies, such as iodiz-

ing salt to address iodine deficiency.32
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The OPP3 includes endorsing the adoption of better
nutritional practices to improve health status as one its key
strategies.320

Safe abortion

There is a dearth of data regarding the prevalence of abor-
tion in Malaysia.37 An unofticial report issued in the 1980s
estimated that one in three live births end in abortion.328
Abortion ratios have reportedly more than doubled since then,
with ratios in urban areas being three times higher than those
in rural areas.’2? Other unofticial sources estimate the rate of
illegal abortions to be 0.1% of 500000 live births per year.330 A
confidential government study of maternal deaths in 1991 did
not list unsafe abortion as a major cause of maternal death.3!
The Ministry of Health’s Information and Documentation
System Unit reported 33,759 induced abortions, and nine
deaths resulting from abortions, in 2002.32 However, more
recently in 2004, the government has publicly recognized the
problem of unsafe abortion in Malaysia, and its link to mater-
nal mortality and morbidity.33

Abortion laws and policies

The principal source of law on abortion in Malaysia is the
penal code. The main code provision dealing with abor-
tion, which was amended in 1989, permits abortion upon
the good-faith opinion of a registered medical practitioner
who asserts that continuation of the pregnancy would pose
a greater risk to the womans life or mental or physical health
than termination of the pregnancy.* Prior to the amend-
ment, abortion was permitted only if performed in good
faith for the purpose of saving the woman life.3%

Abortion performed in violation of the penal code with
the woman'’s consent carries punishment of up to seven years’
imprisonment and a fine for both the provider and the woman
if she is “quick with child”;3% the punishment is up to three
years’ imprisonment or a fine, or both, if she is not “quick with
child.”337 Abortion performed without the woman’s consent,
irrespective of whether she is “quick with child,” carries a
punishment of up to 20 years’ imprisonment and a fine for the
provider.338 If an abortion results in the woman’s death and
she has consented to the procedure, the provider is subject to
up to ten years’ imprisonment and a fine; if she has not con-
sented, the penalty is up to 20 years’ imprisonment.® The
penalties for illegal abortion under the penal code did not
change as a result of the 1989 amendment to the code.

The term “abortion” is not actually defined under the laws
of Malaysia. Rather, the penal code refers to the procedure
as ‘causing miscarriage,” which is also undefined under the
code. However, Malaysia accepts the legal definition of mis-
carriage from a 1955 Indian court case, In re Malayara Seethu,

as the “premature expulsion of the product of conception, an

ovum or a foetus, from the uterus, at any period before the
full term is reached.”340

In 2002, the National Fatwa Committee issued a fafwa set-
ting forth the conditions for permissible abortion. The com-
mittee declared that an abortion after 120 days™ gestation is
considered murder unless the mother’s life is at stake, or in
cases of fetal impairment.3*! The parliamentary secretary of
the prime minister’s department revealed that the national
government had decided not to publicize the fafwa when
it was issued for fear that it could be misused.’*2 A fatwa
must be adopted by state governments before it can be legally
enforced.3®

According to the Malaysia Medical Councils Code of
Medical Ethics, abortions performed for other than therapeu-
tic reasons are considered “infamous conduct” and physicians
who perform such acts are subject to disciplinary action in
addition to any criminal liability they may incur under the
penal code.3#

According to senior medical personnel in public hospitals,
abortions are performed in accordance with standard operat-
ing procedures under a uniform approach to dealing with
requests for termination of pregnancy.3¥ These standardized
procedures were compiled at the initiative of a public hospital
in the city of Ipoh, which resulted in the publication of the
Clinical Practice Guideline: "Termination of Pregnancy. Accord-
ing to this publication, which is based on guidelines issued
by the Royal College of Obstetricians and Gynaecologists,
United Kingdom,3#¢ a request for termination of pregnancy
can be accommodated at public facilities for medical or psy-
chiatric conditions.3¥ The practice guidelines recommend
that doctors obtain a second medical opinion before proceed-
ing with the abortion, which should be performed by a doc-
tor who was not involved in the decision-making process.3*
The guidelines also instruct doctors to provide counseling
to women seeking abortion, with the involvement of a psy-
chiatrist, medical social worker, and other personnel, for the
following purposes:

» to determine the reason for the abortion request and
the implications of the termination;
= to determine the appropriate method of termination
(depending on age of gestation) and its possible com-
plications;
= to provide emotional support; and
m to discuss future pregnancies and contraceptive
use.349
The guidelines also provide for postabortion care.30
Regulation of information on abortion
The Medicines (Advertisement and Sale) Act 1956 prohib-

its individuals from taking part in the publication of adver-
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tisements relating to abortion.?! First-time contravention of
the act carries a maximum prison term of one year or a fine
of up to RM 3000 (USD 790), or both;%2 the penalty for
subsequent offenses is imprisonment of up to two years or a
fine of up to RM 5000 (USD 1,316), or both.?3 Individuals
charged under the act may avoid punishment in certain situ-
ations, such as if the abortion-related advertisement appeared
in a technical publication intended for circulation among
health-related professionals, including registered medical
practitioners, dentists, pharmacists, and individuals in train-
ing for such professions.>*

Government delivery of abortion services

Legal abortions may be performed in public facilities in
accordance with standard clinical guidelines. According to
senior medical personnel in government facilities, public hos-
pitals will perform abortions as long as two doctors can prove
that continuing the pregnancy would result in detriment to
the mental or physical health of the woman concerned.?%

The private sector provides abortion services at costs that
vary from one facility to another. The Federation of Fam-
ily Planning Associations of Malaysia provides only referrals
for abortion.¢

HIV/AIDS and other sexually transmissible infections
(STIs)

Excluding HIV, syphilis is the most common STT in
Malaysia, followed by gonorrhea and chancroid.

The cumulative number of HIV/AIDS cases reported to
the Ministry of Health as of December 2002 was 51,256.%7
The majority of HIV infections in Malaysia are transmitted
via needle sharing among injecting drug users (76.3%), fol-
lowed by heterosexual contact (12.1%), other or unknown
causes (10.1%), and homosexual or bisexual contact (0.9%).38
By gender, men account for the majority of HIV/AIDS cases,
although the rate of HIV infection among women increased
from 1.2% of cases (nine) in 1990 to 9% (629 cases) in 2002.3
During 2002 alone, the reported number of HIV infections
among women increased by 70% (from 370 to 629 cases).300
Mother-to-child transmission of HIV has also been steadily
increasing,30! By occupation, the largest percentage of infect-
ed women are housewives (26.3%), with industrial workers
(41%) and sex workers (2.8%) representing smaller percent-
ages of infected women.362

Laws and policies

The Prevention and Control of Infectious Diseases Act
1988 requires a person infected or affected by an infectious
disease, or a medical practitioner who becomes aware of the
existence of or treats such a disease, to notify the appropri-
ate authorities.3%3 The act also prohibits infected individuals

from behaving in a manner likely to expose others to the

risk of infection or lead to the spread of the disease.3** The
First Schedule of the act lists the applicable infectious diseases,
which include chancroid, all forms of gonococcal infections,
syphilis, and HIV.3% The penalties for offenses committed
under the act include imprisonment of two to five years or a
fine, or both.30¢ The act does not offer legal protections for
people living with HIV/AIDS in cases of discrimination.3¢7

In addition, the penal code contains provisions criminaliz-
ing negligent38 or malignant3® acts “likely to spread infection
of any disease dangerous to life.” It stipulates a punishment of
up to six months’ imprisonment or a fine, or both, for negli-
gent acts, and imprisonment extendable to two years or a fine,
or both, for malignant acts.37

Furthermore, the Action Plan on the Prevention of HIV/
AIDS in the Workplace was formulated during the imple-
mentation of the Eighth Malaysia Plan.3! The highest
policy-making body in relation to HIV/AIDS prevention and
control is the Ministerial Level Committee on AIDS, which
was established in 199232 The committee is chaired by the
minister of health and is made up of members from various
ministries, including education, youth and sports, national
unity and social development, culture and tourism, rural
development, and the prime minister’s office.3”> There are
two subcommiittees under the main committee—the National
Technical Committee on AIDS, which develops and monitors
the technical aspects of national HIV/AIDS prevention and
control measures; and the National Coordinating Committee
on AIDS, which serves as a forum for governmental agencies
and NGOs to discuss various social, economic, cultural, reli-
gious, legislative, and other issues relating to the prevention
and control of HIV/AIDS in Malaysia.?7*

In addition to comprehensive national plans and programs,
several Ministry of Health guidelines address discrete aspects
of HIV/AIDS prevention, control, and treatment, including
the following;:

» counseling about HIV infection and AIDS;

m AIDS education;

= management of HIV infection in Malaysia;

= management of nursing care for people infected with
HIV/AIDS;375

= management of infected health-care workers;376 and

= universal infection control precautions.

The Ministry of Human Resources has also developed
policy recommendations relating to HIV/AIDS. In 2001, it
issued the Code of Practice on the Prevention and Manage-
ment of HIV/AIDS in the Workplace.?7 The code’s main
goal is to reduce the spread of HIV/AIDS by providing guid-
ance on prevention and management issues in the workplace,

promoting education and awareness on HIV/AIDS, and
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encouraging a nondiscriminatory work environment.38

The Malaysian AIDS Council serves as a liaison between
the government and NGOs involved in AIDS-related work.
The council itself is an umbrella organization composed of
over 30 NGOs and community-based organizations, through
which the government channels funds for AIDS-related proj-
ects in the nonprofit sector. Among the councils notable
efforts was the publication of the Malaysian AIDS Charter in
1995, a nonbinding policy document that outlines the rights
and responsibilities of all sectors of the population in relation
to HIV/AIDS.3” The charter asserts that all individuals have
the right to be treated with “care, consideration, respect and
dignity without discrimination of any kind”’; to anonymous
testing and informed consent to testing; confidentiality; and
to marry, provided that the infected party’s HIV status is dis-
closed to the partner.380

The government and NGO sectors have made efforts to
improve access to antiretroviral treatment and alleviate finan-
cial hardship for people living with HIV/AIDS. In November
2002, the Pharmaceutical Services Division obtained cabinet
approval to import generic versions of patented antiretro-
virals from India under governmental approval to conduct
this trade.?! In addition, the Malaysian AIDS Foundation,
the fundraising arm of the Malaysian AIDS Council, assists
individuals in obtaining antiretroviral therapy through a drug
assistance scheme launched in 1998.382 The foundation also
sponsors programs that provide monthly financial aid to chil-
dren with HIV/AIDS, and interest-free loans to people living
with HIV/AIDS to assist them in setting up or strengthening
small-scale businesses.3

Regulation of information on HIV/AIDS and other STIs

The Indecent Advertisements Act 1953 defines advertise-
ments relating to venereal disease and sexual intercourse as
matters of an “indecent nature” and restricts their publica-
tion.3*  Syphilis, gonorrhea, soft chancre, and bubo (lym-
phogranuloma inguinale) are included within the definition of
venereal disease.3®> The act prescribes a maximum punish-
ment of imprisonment for one year and a fine of up to RM
500 (USD 130).380 The act does not apply to advertisements
relating to venereal disease that are published or autho-
rized by the federal or state governments, or any local or
public authority.387

The Malaysian AIDS Charter attords every individual the
right to accurate and unambiguous information on HIV/
AIDS; the federal and state governments are charged with
responsibility for the public dissemination of such infor-
mation.’ The charter establishes a national public AIDS
resource center that consolidates information from the gov-

ernment, private sector, NGOs, and other related agencies.s?

Adolescent reproductive health

Adolescents aged 1019 years account for 204% of Malay-
sias total population.?®  Girls in that age-group comprise
about 10% of the total population.®®' Data on Malaysian
adolescents’ health overall, and on their reproductive health
in particular, are not readily available,32 and there are few
comprehensive studies on the subject; a study conducted in
1994 by the NPFDB with a sample of 2,366 adolescents aged
1019 still serves as a common source of information on ado-
lescent sexual and reproductive health.3 Of the total number
of HIV/AIDS cases as of June 2002, adolescents accounted
for 1.6%.39

Laws and policies

There is no specific national policy on adolescent
reproductive health. In 1995, upon the adoption of the Bei-
jing Declaration and Platform for Action, the government
stated the following official position on adolescent repro-
ductive health:

...while agreeing that adolescent health is an

area requiring attention due to increasing problems
of unwanted teenage pregnancies, unsafe abortions,
sexually transmitted diseases and HIV/AIDS, we
believe that parental guidance should not be abdi-
cated and that sexual permissiveness and unhealthy
sexual and reproductive practices by adolescents
should not be condoned.?

The government established the Adolescent Health Pro-
gram under the Family Health Development Division of the
Ministry of Health in 1995.3% Three separate divisions were
created in the program in response to a 1996 national health
survey that found existing health activities to be too general
for the needs of adolescents and recommended targeted health
promotion and prevention services for adolescents.’®” The
three divisions focus on policy development, health personnel
training, and pilot projects.’%

In 2001, the government introduced the National
Adolescent Health Policy, which aims to promote the
development of adolescents by ensuring that they take
responsibility for their health, and by empowering them with
the knowledge and skills to practice healthy behaviors.3»
The policy focuses on preventing the negative health
consequences of risk behaviors and enabling adolescents to
make sound choices, develop risk-management skills, and
adopt responsible healthy lifestyles.400

Dielivery of adolescent reproductive health services by NGOs

As of 2001, there were about 170 government health clin-
ics across the country that provided services to adolescents,
including medical treatment, screening, and health pro-

motion.*0! It is the government’s operational policy not to
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provide certain services, such as family planning methods, to
unmarried adolescents.#2 However, anecdotal evidence sug-
gests that some private-sector providers offer pregnancy tests
and contraceptives to adolescents.*® In addition, the condom
is widely available over the counter in convenience stores and
pharmacies, with no restrictions on purchasers.404

The government has developed programs addressing spe-
cific aspects of adolescent reproductive health, with HIV/
AIDS as a particular area of attention. Through the Program
Sihat Tanpa AIDS Untuk Remaja (Staying Healthy With-
out AIDS program for adolescents, known as PROSTAR), an
AIDS education and prevention program, the government
has established 458 PROSTAR clubs in 339 schools and 119
districts.#%> The clubs involve about 23,780 adolescents who
serve as peer group tutors.*0¢ The Eighth Malaysia Plan pro-
posed to train 20,000 additional peer group tutors to reach
2.6 million adolescents in 2001.497 Such programs reflect the
government’s recognition of young womens particular vul-
nerability to HIV/AIDS, and its emphasis on providing AIDS

information and education.4%8

C. POPULATION

Malaysia’s policies on population have always been closely
linked with the economic development of the nation. The
First Malaysia Plan (1966—1970) identified the country’s high
population growth rate as a problem for national develop-
ment, and made reduction of the birthrate a key develop-
ment goal.4%% In 1966, Malaysia passed the Population and
Family Development Act, which created the National Fam-
ily Planning Board, an agency responsible for implementing
the national family planning program.#10 At the time, the
board’s objective was to encourage couples to have fewer
children in order to reduce the annual growth rate, from 3%
to 2%, within 20 years.4!1

The Midterm Review of the Fourth Malaysia Plan (1981-
1985) in 1984 established a new policy direction on popula-
tion in which moderate growth was viewed as economically
desirable in order to promote a larger consumer base.#2
That review identified a specific population size of 70 mil-
lion as an ideal target toward which to strive over the long
term (115 years).43

In 1984, the National Family Planning Board was
renamed the National Population and Family Development
Board (known by its acronym, NPFDB) to reflect the new
policy’s focus on birth spacing and family welfare rather than
limiting births.#* Incentives were also developed to encour-
age childbearing, such as offering tax breaks for each child
in a family. 45

Subsequent development plans have continued to

emphasize the link between population growth and eco-
nomic development.#16

Laws and policies

There is no separate population policy per se. Population
goals are addressed in the country’s development plans and are
articulated by the NPFDB.

According to the data presented in the Eighth Malaysia
Plan, the population—currently over 26 million—is grow-
ing at an annual rate of 2.3%.47 This rate is lower than that
registered during the Seventh Malaysia Plan period (i.e., 1996—
2000), because fertility rates continue to decline as more
women pursue higher education and professional training.#8

According to the NPFDB, the thrust of the government’s
current policy on population is to strategize to meet the needs
of citizens up to the year 2020 in a manner that supports the
goals of the National Vision Policy, which stresses resource
development and the creation of an economically strong and
competitive community.*? This requires an emphasis on
the quality of the population, human resource development,
and enabling couples to plan their families according to their
resources.®) The main aim of the policy is to achieve a popu-
lation growth rate that is in balance with available resources
and sustainable development.*?! At the macro level, achiev-
ing this aim will require better integration of population fac-
tors within development planning processes, and at the micro
level, it will mean strengthening the family unit to improve
the quality of the population.*22

Implementing agencies

The NPFDB is charged with overseeing the current pop-
ulation policy and with performing the following functions:

» formulate policies and methods to increase knowl-
edge and promote practices relating to population and
family development in order to promote maternal
and child health and the welfare of the family;

m program, direct, administer, and coordinate popula-
tion and family development activities nationwide;

m train personnel providing services in relation to pop-
ulation and family development;

m conduct research on medical and biological issues
related to population and family development;

= promote research on the interrelations between
social, cultural, economic, and population changes,
especially concerning the nation’s fertility patterns;
and

m establish an evaluation system to assess the effective-
ness of population programs and track the progress
toward attaining their objectives.423

(See “Infrastructure of health-care services” for more

information,)
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Under the Eighth Malaysia Plan, about RM 8 million
(USD 213 million) was allocated to the NPFDB for the
period covered by the plan (2001-2005).42+

[11. Legal Status of
Women and Girls

The health and reproductive rights of women and girls cannot
be fully understood without taking into account their legal
and social status. Laws relating to their legal status not only
reflect societal attitudes that shape the landscape of reproduc-
tive rights, they directly impact their ability to exercise these
rights. A woman or adolescent girl’s marital status, her ability
to own property and earn an independent income, her level
of education, and her vulnerability to violence affect her abil-
ity to make decisions about her reproductive and sexual health
and access to appropriate services. The following section

describes the legal status of women and girls in Malaysia.

A.RIGHTS TO EQUALITY AND NONDISCRIMINATION

The federal constitution of Malaysia prohibits discrimination
against citizens on the grounds of religion, race, descent, place
of birth, and gender in any law; in appointments to any public
oftice or employment; in the administration of any law relat-
ing to property matters; or in the establishment of or engage-
ment in a trade or employment.*2> Gender was included as
an additional ground as a result of a 2001 amendment to the
constitution; however, it does not extend to provisions regu-
lating personal laws applicable to women.426

The rights of Malaysian women are governed by provi-
sions in the federal constitution, Malaysian legislation, reli-
gious and customary laws, and international conventions to
which Malaysia is a party.

The federal constitution and specific national legislation
guarantee women formal rights in a number of different
spheres, including political participation, employment, edu-
cation, health care, marriage, and divorce.*?’ In addition, over
the last ten years and largely due to the efforts of the women’s
movement, specific legislation has been enacted or amend-
ed to address gender violence and promote gender equality.
These include the Domestic Violence Act 1994 (DVA)#28 and
amendments to the penal code’s rape provisions.*?

However, the recent case of Beatrice Fernandez v Sistern Pen-
erbangan Malaysia & Anor illustrates the limitations of having
only formal expressions of the right to equality. In that case,
the Court of Appeal held that constitutional rights and guar-
antees, including the right to equality, were enforceable by

private citizens against the state only, and not between private

citizens themselves.®0 This case involves discrimination against a
woman by her employer based on pregnancy.

There are no constitutional guarantees against discrimination
on the ground of sexual orientation. Homosexual acts are pun-
ishable oftenses under civil, criminal, and Islamic laws. The penal
code criminalizes “unnatural oftences,” which are interpreted to
include homosexuality®! A relevant provision of the code was
invoked for the first time against a former deputy prime minis-
ter in a case involving alleged homosexual activity between two
consenting adults.®2 Transsexuals are often arrested and charged
under the Minor Offences Act 1955 3 for “indecent behavior.”#+
Under the tenets of Islam, homosexuality is considered morally
worse than adultery because it is against nature and the divine
objective of creation and reproduction.¥® Liwat (sexual relations
between male persons) and musahagah (sexual relations between
female persons) are punishable offenses under the Syariah Crimi-
nal Offences (Federal Territories) Act 199746

The government formulated the National Policy on Women
in 1989, which recognizes poverty, lack of education, and, at times,
culture and tradition, as obstacles to womens progress.®’ The
policy’s primary objectives are the following;

m ensure that men and women share equitably in the
acquisition of resources, information, opportunities, and
the benefits of development; and

m integrate women into all sectors of development in
accordance with their capabilities and needs to enhance
the quality of life; eradicate poverty, ignorance, and illit-
eracy; and ensure a peaceful, harmonious, and prosperous
nation. 438

One visible outcome of the policy was the inclusion of a
chapter on Women in Development in the Sixth Malaysia Plan
(1991—-1995). This was the first time the role of women in Malay-
sias development was formally recognized and highlighted in a
national development plan.®® The implementation of that chap-
ter of the plan was originally the responsibility of the Women’s
Affairs Secretariat (known as HAWA),* but is now under the
Ministry of Women, Family and Community Development.+4!

The National Action Plan for the Advancement of Women*#
was formulated to implement the womens development policy,
and was approved by the cabinet in 1997. The action plan draws
largely from the Betjing Platform for Action and outlines strate-
gies and programs in areas of critical concern for womens roles in
the spheres of health, education and training, the economy, law,
power-sharing, the media, religion, culture, sports, and the fam-
ily. The main objectives of the Malaysian action plan are the
following:

» strengthening the national mechanisms for women’s
advancement;

m increasing awareness and sensitivity of the public and
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the government to womens issues; and
m activating NGOs to improve the efficiency and eftec-
tiveness of socioeconomic programs.#43
The action plan identifies different ministries, agencies, and
NGOs that are responsible for instituting affirmative action
policies and other incentives to increase womens opportunities
for participation in social and economic life. The recommenda-
tions contained in the action plan are in line with the broader
policies of national development plans. 4+
The strategic thrusts of the Eighth Malaysia Plan in the area
of women and development are the following:

m increasing womens participation in the labor market;

» providing more education and training for women to
meet the demands of a knowledge-based economy and
facilitating women’s upward mobility in the labor mar-
ket;

m fostering women’s involvement in business;

m reviewing statutory measures that inhibit the advance-
ment of women,;

= improving womens health status;

» reducing the poverty rate among female-headed
households;

» strengthening research activities that seek to increase
womens participation in society and enhance their
well-being; and

» enhancing the national mechanisms and institutional
capacity for the advancement of women.445

Formal institutions and policies

The government established the Ministry of Women and
Family Development in 2001 as the national agency for pro-
moting the advancement of women in the country.#4¢ Among
the ministry’s responsibilities are formulating and monitoring
policies and programs that address issues relating to women
and families; sensitizing policymakers about such issues; and
engaging in legal literacy and awareness-raising campaigns for
women and the public at large.*# The ministry also oversees
implementation of the National Action Plan for the Advance-
ment of Women.+48

The ministry was merged with the Ministry of National
Unity and Social Development in May 2004 to form the
new Ministry of Women, Family and Community Devel-
opment (The Women’s Ministry).** Among the bodies
within the Women'’s Ministry are the Department for Wom-
en’s Development, the Community Welfare Department,
the NPFDB, the Community Welfare Foundation, and
the Social Institute of Malaysia.*Y The Women’s Ministry
also includes the advisory bodies of the National Advisory
Council on Women and the National Council for Women

and Family Development.*!

Prior to the establishment of the Womens Ministry, the
Women’s Affairs Secretariat, created in 1983, was the lead
government agency on womens issues and was responsible
for ensuring the integration of women into the national
development process.®2 It also served as the secretariat for
the National Advisory Council on Integrating Women in
Development, the oldest national institutional body for the
advancement of women. The advisory council was estab-
lished in 1976 in response to the World Plan of Action for the
Advancement of Women adopted at the First World Confer-
ence on Women in 1975,4%3 which advocated the integration
of women into the development process.* The advisory
council is a multisectoral body made up of government and
NGO representatives; it serves as a coordinating, consultative,
and advisory body to the government, and between the gov-
ernment and NGOs, on matters relating to women in develop-
ment planning and implementation.*»

In addition to setting up mechanisms and policies spe-
cifically addressing women’ affairs, the government estab-
lished the Human Rights Commission of Malaysia in 199946
The commission has no enforcement powers, but has,
in certain cases, brought to the government’s and the public’s
attention what needs to be done to comply with human

rights norms.*7

B. CITIZENSHIP

The federal constitution grants mothers and fathers the right
to confer citizenship to their children born in Malaysia.458
However, in the case of children born outside of the coun-
try, the child 1s considered a citizen at birth only if his or her
father is a citizen at the time of the birth.459

The federal constitution discriminates against foreign
spouses of Malaysian women who want to acquire citizen-
ship. Whereas it provides that a foreign wife of a Malaysian
man may apply for citizenship, there is no similar provision
allowing a foreign husband to acquire citizenship as a result
of his marriage to a Malaysian woman. 460

This dual treatment is premised on the view that upon
marriage, a woman should follow her husband and not vice
versa.*0! Some reprieve has been given to foreign husbands
of Malaysian women who are professionals and have applied
for work permits.#62 Furthermore, the Immigration Depart-
ment has recently announced that foreign wives who hold
social visit passes for at least three years are now allowed to
work in Malaysia.#03 Unfortunately, this policy has not been

extended to foreign husbands.

C. MARRIAGE

The laws relating to marriage and family matters in Malaysia

are governed by two distinct legal systems—civil law, which is
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applicable to non-Muslims, and Islamic or Syariah law, which
applies only to Muslims.

The Law Reform (Marriage and Divorce) Act 1976 is the
principal piece of legislation governing marriage and divorce
for non-Muslims. The act recognizes monogamous mar-
riages*0* and prescribes procedures for the solemnization and
registration of such marriages. It does not aftect the validity
of any marriage solemnized under any law, religion, or custom
prior to the date the act came into force, on March 1, 1982.465

The minimum age for marriage under the act is 18 years
for both males and females.#6¢ However, females who have
attained the age of 16 may obtain permission to marry from
the chief minister of their state.#¢’ The act also stipulates that
individuals under the age of 21 cannot marry without their
father’s permission.*08

The act outlaws polygamy.*® There is no legal recognition
of marriage between two persons of the same sex in Malaysia.

Under the Married Women and Children (Maintenance)
Act 1950, a married woman is entitled to claim reasonable
maintenance from her husband for herself and her children
during marriage if the husband neglects to support her, or
refuses to provide for the family.#0 Upon proof of either of
the above situations, a court may order the husband to pay a
monthly allowance as maintenance, with consideration for
the husband’s means, the family’s financial means, any physi-
cal or mental disability of the wife, and the standard of living
enjoyed by the family.#! An illegitimate child is also entitled
to claim maintenance from his or her father under the act.#2

Marriage between Muslims

The Islamic Family Law (Federal Territories) Act 1984
applies to matters of marriage among Muslims in the Fed-
eral Territories of Kuala Lumpur, Labuan, and Putrajaya.*
Although each Malaysian State has its own set of Islamic
laws, the basic principles are the same in all jurisdictions with
regard to family law for Muslims, and are enshrined in the
various state legislations. The Islamic Family Law (Federal
Territories) Act 1984 establishes a minimum age for marriage
of 18 for males and 16 for females. However, females under the
age of 16 may marry under ‘certain circumstances” with the
written permission of a Syariah court judge;** the act does
not define the ‘certain circumstances” under which such a
marriage would be permitted, however.

Generally, a valid Islamic marriage requires the consent
of both parties. The states of Kelantan, Kedah, and Melaka,
however, legally recognize the marriage of a young woman
forced to marry by her father or paternal grandfather, accord-
ing to the doctrine of ijbat.*’5

Laws in various states permit Muslim men to marry up

to four wives. Women are not allowed to take more than one

husband. Official sources indicate that only 5% of Muslim
marriages in Malaysia are polygamous.#¢ NGOs estimate the
figure to be closer to 20%.477
Generally, the man must obtain his existing wife’s writ-
ten consent before entering into another marriage, as well as
permission from the relevant Syariah court.#8 In a number
of states, four conditions must be fulfilled before a man may
take another wife:
» the proposed marriage must be “just and necessary”’;
m the husband must have sufficient financial means;
» the husband must agree to accord equal treatment to
the existing wife or co-wives; and
» the proposed marriage will not cause darar sya-
rie (danger or harm) to the existing wife or co-
wives.479
The conditions for polygamy vary from state to state. In
the state of Perak, for example, the husband need only make a
declaration before a Syariah court judge that “he shall be fair
to his wives” and obtain a certificate from the judge.*s* In
the states of Kelantan and Terengganu, permission from the
Syariah court is the only requirement.*$! Recently, the state
of Perlis relaxed its polygamy laws, allowing Muslim men to
enter into polygamous marriages without the consent of their
existing wives.*82 Perlis’s polygamy registration fees have also
been made more affordable, and men need not undergo new
marital instruction courses before marrying again, a require-
ment that is customary in other states.*83 The state govern-
ment of Selangor, on the other hand, has recently tightened
the procedure for polygamous marriages,*$* and requires that
courts receiving applications for polygamy hear testimony
from the applicant husband, his existing wife, his future wife,
and her wali (male guardian) so the judge can determine
whether the proposed marriage is “just or necessary.” 45>
In an attempt to give Muslim Malaysian women additional
protection in marriage, the Islamic Family Law (Federal Terri-
tories) Act 1984 allows women to include a stipulation (ta’liq)
in their marriage contract, such as a “no-polygamy” clause.*8¢
With that stipulation, a woman is entitled to a divorce if her
husband takes another wife.*87
Native customary or aboriginal law governs marriages
between indigenous peoples, unless they elect to marry under
the Law Reform (Marriage and Divorce) Act 1976.488 Some
customary laws provide indigenous women with stronger
legal status than that accorded by civil law. For example,
according to adat, the customary law of the Iban indigenous
people of Sarawak, marriage is by mutual consent and no
dowry is paid.*¥ Bigamy is also prohibited, and the fine
imposed for the offense of bigamy is the same for both men

and women. 40
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D. DIVORCE

Under the Law Reform (Marriage and Divorce) Act of 1976,
married couples may petition for divorce either by mutual
consent or by contested petition. The act requires all divorces
to be registered.4°! In order to obtain a divorce by mutual
consent (by way of joint petition),492 the parties generally
must have been married for at least two years and domiciled
in Malaysia at the time of the petition.#93 The marriage must
also be registered under the act or a law that provides for
monogamous marriage.494

Either party to a marriage may also petition for a divorce on
the ground that the marriage has irretrievably broken down.*5
The marriage duration, domicile, and registration require-
ments in these types of divorces are similar to those for divorce
by mutual consent.#¢ In addition, the party must prove at
least one of the following as proof of marital breakdown:

m one party has committed adultery and the other party
finds it intolerable to live with his or her spouse;

m one party has behaved in such a way that the other
cannot reasonably be expected to live with him or
her;

m one party has deserted the other party for a continu-
ous period at least two years before the date of his or
her petition; or

m both parties have lived apart from each other for a
continuous period of at least two years before the
date of the petition.497

A man or woman may also petition for divorce if his or
her spouse has converted to Islam, so long as the petition is
presented before three months from the date of the conver-
sion.®® However, there is no requirement that the marriage
has to have lasted for at least two years.#?

In general, the petitioner also needs a certificate from a
conciliatory body or marriage tribunal attesting that recon-
ciliation has been attempted and failed.5%0 Exemptions may
apply under certain circumstances specified in the act.>"!

The Law Reform (Marriage and Divorce) Act 1976 pro-
vides for the right of a wife or former wife to receive main-
tenance from her husband during proceedings for judicial
separation or divorce.>”2 The court may order the husband
to pay an amount of maintenance according to the “means
and needs of the parties, regardless of the proportion such
maintenance bears to the income of the husband.” The court
also considers the degree of responsibility of each party for
the breakdown of the marriage.> The right to receive main-
tenance ceases upon the wife’s remarriage or her commission
of adultery.5%4

Divorce laws governing Muslims

Muslim women or men who seek divorce may petition a

Syariah court under the procedure established by the Islamic
Family Law (Federal Territories) Act 19845% and various state
Islamic Family Laws.3%¢ The court summons both parties and
inquires into the matter, after which the divorce will be regis-
tered and eftective upon the court’s consent.>7

Syariah family law, as codified in the Islamic Family Law
(Federal Territories) Act 1984, allows a marriage to be dis-
solved by several types of divorce, some initiated by either
spouse, and some by only the husband or the wife. These
include falaq (repudiation by the husband), khul’ (payment by
the wife in return for her release from the marriage contract),
ta’liq (delegated repudiation by the wife as stipulated in the
marriage contract), or fasakh (judicial dissolution of the mar-
riage).>%8 Divorce by lian (accusation of adultery), where the
husband aftirms under oath that his wife committed adultery
and she affirms under oath to the contrary, is also provided for
under the act.5%

The most common procedure for divorce is talag. A man
may divorce his wife with a unilateral pronouncement of
talag with the permission of the court.50 If the wife does not
consent to the divorce, or where it appears to the court that
there is a reasonable possibility of reconciliation, the court
will appoint a conciliatory committee.5!! In practice, Syariah
law is often disregarded and men regularly pronounce falag
without the court’s permission. Although this constitutes an
offense,>2 such pronouncements of falaq outside the court
may still effectively terminate a marriage and may be recog-
nized by the courts.5® The offense is punishable under the act
with a fine of up to RM 1,000 (USD 263) or imprisonment
of up to six months, or both,5* although punishment is rarely
meted out.>5

There are three main ways in which a woman may
seek to dissolve her marriage. The first is divorce by khul’,
whereby the woman pays her husband tebus falag, an amount
of money to reimburse him for the dowry that was paid
to her when they were married.>® This form of divorce
is only available where both parties agree to a divorce. A
woman cannot herself effectuate a khul’ divorce but must do
so through the court.

Under a ta’liq divorce, a woman has the right to divorce her
husband if he violates one of the conditions listed in the fa’lig
agreement (stipulations in the marriage contract) agreed upon
at the time of the marriage.57 These conditions may include
desertion, failure to pay maintenance, and harm caused to the
wife’s person. Upon a womans petition, a court will make an
inquiry into the validity of the divorce and, if satisfied, con-
firm and record the divorce.5'8

Fasakh 1s the dissolution or rescission of a contract of mar-

riage by judicial decree.5 There are 12 grounds upon which a
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married woman is entitled to obtain a fasakh divorce,520 includ-
ing when her marital consent was coerced or invalid, cruelty
by the husband, the husbands impotence or refusal to have
sexual intercourse after at least four months of marriage or for
at least a year, and the husbands infection with an STL>2! The
grounds for fasakh may vary among states.’?2 Under Islamic
Family Law (State of Selangor) Enactment No. 2 of 2003, hus-
bands have been aftorded the right to a fasakh divorce, in addi-
tion to their traditional right to falag divorce.323

A controversial recent decision by a Syariah court to allow
a Muslim man to pronounce talaq via a mobile telephone text
message has been condemned by women’s groups and the
head of the Ministry of Women, Family and Community
Development.5* The prime minister has indicated that laws
may need to be amended to discourage men from divorc-
ing their wives by means of electronic messages.”? Another
new development is the decision of Jabatan Kemajuan Islam
Malaysia (Department of Islamic Development Malaysia) and
the State Religious Departments to introduce a mandatory
sentence against husbands who divorce their wives outside
the court.>20

A divorced Muslim woman is entitled under Syariah law,
as codified in the Islamic Family Law (Federal Territories) Act
1984 and state Islamic Family Laws, to reasonable mainte-
nance from her husband.527 This right is afforded only during
the period of iddah (the generally three-month period follow-
ing the dissolution of marriage during which the legal rights
and obligations of the spouses are not wholly extinguished
and, particularly, where a widow or divorcee is not allowed
to remarry52), and terminates earlier if the woman is living
in adultery.52 The act’s provisions are similar to those of the
Law Reform (Marriage and Divorce) Act 1976—i.e., main-
tenance is assessed mainly on the means and needs of the
parties, regardless of the relationship the maintenance amount
bears to the income of the husband.53% A wife is not entitled
to maintenance where she is nusyuz, that is, where she unrea-
sonably refuses to obey the lawful wishes of her husband.>!
Under Syariah law in Malaysia, the concept of nusyuz is appli-
cable only to women, although the Quran refers to nusyuz by
the husband as well.532

In addition to the right to apply for maintenance, the
Islamic Family Law (Federal Territories) Act 1984 provides
that a woman who has been divorced without just cause
may apply to the court for mut’ah (compensation).>3 The
amount is normally agreed upon by both parties. In the
absence of such an agreement, the judge will determine the
amount in consideration of the financial position and cir-
cumstances of the wife and the family’s financial and social

standing, >3

Divorce laws governing indigenous peoples

Native customary or aboriginal law governs divorce among
indigenous peoples, unless they elected to marry under the
Law Reform (Marriage and Divorce) Act 1976.5% Custom-
ary laws are often much more liberal in the rights they afford
than civil law. Among the Batek peoples, for example, either
spouse can initiate divorce simply by leaving.53¢

Pavental rights

Under the Law Reform (Marriage and Divorce) Act 1976,
courts may, at any time, place a child in the custody of either
parent.>” Where there are exceptional circumstances making
it undesirable for the child to be placed with either parent, the
child may be placed in the custody of a relative, another suit-
able person, or a child welfare organization.?® In determin-
ing the most suitable guardian, the foremost consideration of
the court is the welfare of the child.>* The court next consid-
ers the wishes of the parents, and then the wishes of the child,
if he or she is capable of having an independent opinion.>40
Where a child is under the age of seven, the presumption of
custody is with the mother, unless she is proven to be unfit.>*
Older children’s wishes may be considered if the court finds
the children to be mature enough to understand the implica-
tions of their decision.>#2

In awarding custody, a court may impose certain condi-
tions, including conditions of residence, education and reli-
gion; temporary guardianship with someone other than the
legal guardian; and mandated visits and rights to access the
child for the parent or relatives who are not granted custo-
dy>® The granting of custody may also prohibit the legal
guardian from taking the child out of Malaysia.>4+

Amendments to the Guardianship of Infants Act 1961 in
1999 granted equal rights to mothers as the guardians of the
infant’s person and property.5% The act applies to non-Mus-
lims, although it is stipulated that it can apply to Muslims in
states that adopt this federal act.

Parental rights laws governing Muslims

The Islamic Family Law (Federal Territories) Act 1984
includes provisions relating to the custody of children in
cases of divorce among Muslims.>#¢ Under the act, custody
of a child below the age of mummaiyyiz (puberty) goes to the
mother, while a child above the age of mummaiyyiz has the
right to choose between the mother and father.>¥ The act
enumerates several circumstances where the mother loses her
hadanah (custody of a child), including where the mother has
remarried and her remarriage would affect the welfare of the
child.5# In contrast, men do not lose custody under any cir-
cumstances if they remarry. The woman’s right of hadanah is
also lost by her gross and open immorality,>* by her changing

residence to prevent the father from exercising supervision
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over the child," by her abjuration of Islam,%! and by her
neglect of or cruelty to the child.?2 In the case of illegitimate
children, the right of custody lies solely with the mother.53
Fathers are not required under the act to maintain their “ille-
gitimate” children.>*

The Islamic Family Law (Federal Territories) Act 1984 also
addresses parental rights issues outside of custody matters.

For example, it grants fathers the exclusive and uncondi-
tional right to make decisions about the person and property
of their minor children. The mother cannot be the guard-
ian of her child unless she is appointed by the father’s will or
a court order.®® In practical terms, this has caused many dif-
ficulties for women who have custody of their children upon
divorce.®” Because of womens lack of guardianship rights
over their children, formal matters that require the consent and
signature of legal guardians, such as registering children for
school and applying for identity cards, can become problematic
for divorced mothers.®8 The states of Johor, Selangor, Negeri
Sembilan, and Pahang have announced their decision to adopt
the amendment from the Guardianship of Infants Act 1961 that
gave women equal guardianship rights into their respective
Syariah legislation.® If enacted, this amendment will grant
legal recognition to the parental rights of mothers.>0

A cabinet directive issued in 2000 gives Muslim and non-
Muslim mothers the right to sign all documents related to
their children,>! although it does not confer the same rights
of guardianship on Muslim women as does the amended
Guardianship of Infants Act 1961.

E. ECONOMIC AND SOCIAL RIGHTS

Ownership of property and inheritance
The federal constitution prohibits discrimination against citi-

3

zens “... in any law ... or in the administration of any law
relating to the acquisition, holding or disposition of property

...”562 Tnheritance for non-Muslims is generally governed
by the Inheritance (Family Provision) Act 1971 and the Dis-
tribution Act 1958.563 The Distribution Act was amended in
1997 so that both husband and wife have equal inheritance
rights.564 The 1997 amendments removed the distinction
between wives and husbands in the distribution to the surviv-
ing spouse of the estate of an intestate.565 Prior to the amend-
ment, a wife who survived her husband was entitled to only
one-third of her husbands estate, whereas a surviving husband
was entitled to his wife’s entire estate.

In the Islamic system of succession, while the surviving
parents, spouse, and offspring of a deceased all inherit, the
amounts they inherit differ.56 The general rule is that the
share of a man is double that of a woman in the same degree

of relationship.>07

A woman’s right to inheritance is also determined by her
marital status. Under the Islamic Family Law (Federal Ter-
ritories) Act 1984, a divorced Muslim woman may claim her
share in any property jointly acquired during the marriage
upon dissolution of the marriage.>8 The general rule is that if
the woman has directly contributed to the acquisition of the
property, she is entitled to one-half, as illustrated in the 1982
case of Mansjur v Kamariah (Federal Territory Syariah Board
of Appeal).5% However, if she has contributed indirectly, she
is entitled to one-third of the property, as shown in the 1985
High Court decision of Boto u_Jaafar®™ and the 1989 Special
Appeal Committee decision of Rokiah v Mohd. Idris (Federal
Territory Syariah Board of Appeal).57! Syariah courts have the
power to divide any assets that were jointly acquired by the
couple during their marriage, or to order the sale of the assets
and the division of the proceeds between the couple.572

Generally, women in Malaysia have the same rights as men
to own, acquire, manage, and dispose of property; these rights
do not change upon marriage.5” For both men and women,
disposal of property requires the consent of the spouse only if
the wife has a share or interest in the property.5*

Rights to agricultural land

Rural women in Malaysia have the right to own and inherit
land.5» Muslim women are eligible to inherit land based on
Syariah law.5 Under the Land (Group Settlement Areas)
Act 1960, a wife or ex-wife is entitled to co-own land that was
developed under the Federal Land Development Agency land
reform program,>7 which was established in 1956 to alleviate
increasing rural poverty by granting agricultural holdings to
the rural landless.58 However, the agency grants land titles
only to men as household heads.57?

Labor and employment

According to 2003 data, women constitute approximately
35.9% of the labor force.?8” Among women who work, 177%
hold clerical jobs; 174% are service workers in shop and mar-
ket sales; 12.1% are plant and machine operators and assem-
blers; 104% are skilled agricultural and fishery workers;3! and
64% are professionals.>82  Experts have noted that women
are still disproportionately concentrated in the lower rungs
of the workplace hierarchy and perform lower level work.>83
Unequal career opportunities for women, gender stereo-
typing, sexual harassment, lack of child-care facilities, and
inflexible working hours have been cited as impediments to
womens full participation in the workforce.

Migrant workers constitute a significant proportion of the
workforce. The Immigration Department estimates that there
are over two million foreign workers in Malaysia, 160,000 of
whom are domestic workers.58* Female migrant workers

are reportedly the most marginalized and unprotected labor
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group in the country.

The federal constitution prohibits discrimination against
citizens in any law or appointment to any oftice or employ-
ment under a public authority, or in establishing or engaging
in any trade, business, profession, vocation, or employment.
There is no specific legislation to protect against gender-
based discrimination in the recruitment, placement, remu-
neration, training, and promotion of women in jobs in the
public sector.>%5

The Employment Act 1955 provides the main legal frame-
work governing matters such as wages, hours of work, ben-
efits, and other work-related matters.586 The act does not
make reference to gender, although some provisions apply
exclusively to women. For example, the act prohibits the
employment of women for night work, unless permitted by
the director general of the Labour Department on the basis
of an employer’s request.>87 It also generally prohibits under-
ground work for women.>88

Under the Employment Act 1955, a female employee in
the public or private sector is entitled to 60 consecutive days
of maternity leave.3®” Unless she is receiving her monthly
wages during maternity leave, a female employee is entitled to
a maternity allowance at a rate of either her ordinary pay or at
least RM 6 per day (USD 1.6), whichever is higher.?0 How-
ever, a woman with five or more children is not entitled to
any maternity allowance.®' The act also prohibits employers
from dismissing a female employee while she is on maternity
leave.52 Despite these provisions for maternity leave,53 how-
ever, observers have noted that Malaysian employment laws
are inadequate in terms of requiring employers in the public
sector to provide nursing breaks and care facilities for nursing
mothers, and créches at workplaces. The government has
provided tax relief incentives to the private sector to encour-
age the provision of on-site child-care facilities.?* However,
such facilities are not mandatory.>>

The Employment Act was amended in 1988 to provide for
flexible working hours and allow benefits for part-time work-
ers similar to those for full-time workers.>%

The government has attempted to introduce gender equal-
ity at all levels of employment through its policies on labor and
the workforce. Government policy calls for increased oppor-
tunities for women in training and professional advancement,
equal pay for work of equal value, the integration of women
into the mainstream of development, and women’s increased
participation in the job market.>%7

Foreign workers who wish to obtain a work permit in
Malaysia must undergo a full medical test.® All foreign
workers also need a mandatory annual medical exam to renew

their work permit,>? pursuant to the Immigration Act 1959.600

The Immigration Department approves, renews, or rejects
applications for a work permit on the basis of these medical
test results. Any worker who tests positive for any of the listed
diseases (including HIV/AIDS), pregnancy, or illicit drugs does
not obtain a renewal and faces immediate deportation.®!

Access to credit

The Banking and Financial Institution Act 1989992 and
other related banking financial legislation do not formally
discriminate on the basis of gender. Loan and credit schemes
operated by banks are not gender-biased and are based on the
evaluated risk of applicants, both men and women. Nev-
ertheless, according to an unofticial country study, women
appear to take out comparatively smaller loans than men; this
implies that women have less access to credit facilities,®%3 pre-
sumably due to the requirement of collateral, which can be an
obstacle for women seeking loans. Furthermore, women in
business in the informal sector®®* have little or no access to
loan capital from financial institutions due to requirements
and procedures that favor the formal sector and are biased
against women.%0>

The Amanah Ikhtiar Malaysia project was initiated in
1987 as Malaysia’s first microcredit scheme. Membership
is restricted to low-income individuals®®® and the project’s
interest-free loans favor women. Small loans of up to RM
10,000 (USD 2,632) are given with no requirements for col-
lateral or a guarantor.®7 One specific loan project targets
single mothers who are either divorced or widowed to help
them support their children through operating their own
businesses.o08

Other loans for women are made available through the Loan
Fund for Hawkers and Petty Traders and the Small Entrepre-
neur Fund managed by the Credit Guarantee Corporation to
provide assistance to small and micro-enterprises.t%”

Under the Special Assistance Scheme, administered by
the Ministry of International Trade and Industry, businesses
owned or headed by women receive soft loans and financial
assistance for projects in the form of fixed assets and work-
ing capital.®9 Furthermore, the Micro-Credit Scheme of
Bank Simpanan National offers training and guidance for
women entrepreneurs.6!!

Other microcredit programs are operated by bodies such
as Yayasan Usaha Maju (The Development Foundation) and
the Yayasan Pemnbagunan Terengganu (Terengganu Devel-
opment Foundation).6!2

Education

According to the 1991 Population and Housing Census,
90% of males were literate, compared with 80% of females.®!3
Among young people aged 15—24 years, the literacy gap

between the sexes is almost nonexistent, with discrepan-
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cies between the sexes increasingly more pronounced in
older age groups.®™* Oftficial data from 2000 indicate that
the proportion of students who are female in government
schools increases from 48.6% of total enrollment at the pri-
mary-school level to 52.8% at the upper secondary-school
level.5 This gender gap continues and even widens in insti-
tutions of higher education. As of June 2000, there were 14
million females in public primary schools, compared with 1.5
million males;16 984444 were enrolled in public secondary
schools, compared with 958,152 males;®”7 and 189000 females
were studying in public tertiary institutions, compared with
155000 males.8 Over 20% of the annual national budget is
allocated to education.®?

Although access to education in general is not a problem
for women, gender segregation arising from stereotyping is
still apparent in specific courses. Experts have noted that
women are still more likely to enroll in courses traditionally
considered more suitable for women, such as service-orient-
ed courses linked to the hotel and catering industry, tourism,
and public relations.®20 Women are grossly underrepresented
in the disciplines of science, technology, and engineering,. 2!
The management and policymaking levels of the education
system also remain male dominated, although the gender
composition of teachers and lecturers shows that the major-
ity at all levels are female (more than 70%),°22 and that many
female teachers are increasingly more qualified than male
teachers.623

The federal constitution guarantees free basic education for
both boys and girls.®2* The Ministry of Education provides
11 years of free basic education.® The Education Act 1996,
as amended in 2002, makes primary education compulsory
for all children who have attained the age of six years, regard-
less of their sex.620 Parents who fail to enroll their children
in school are subject to a fine of RM 5000 (USD 1,316) or
imprisonment of six months.627

The Eighth Malaysia Plan articulates some of the current
policy objectives of the government in the area of education.
Education is generally addressed in the context of investing
in human capital in order to ensure the growth and strength
of the economy.%28 The plans key policy thrusts relating to
education include the following:

m increasing accessibility to quality education and train-
ing to enhance income generation capabilities and
quality of life;

» improving the quality of education and training to
ensure that the manpower supply is in line with tech-
nological change and market demand;

» promoting lifelong learning to enhance the employ-

ability and productivity of the workforce; and

= intensifying efforts to develop and promote Malaysia

as a regional center of educational excellence.62
Proposed strategies and activities to support these goals
include the following:

m expanding and upgrading existing educational and
training institutions, and establishing new institutions
in the public and private sectors;630

» increasing the involvement of the private sector in the
provision of education and training;63!

» undertaking efforts to increase the accessibility of
education to students in rural areas;632

m reassessing programs at the primary-school level that
target low-income students—e.g,, programs offering
food supplements, loans of textbooks, and financial
assistance—to ensure that these students are benefit-
ing from the programs;633

= providing women with more opportunities in educa-
tion and training to facilitate their upward mobility
into higher-paying positions;®34 and

= implementing career counseling programs to encour-
age more women to pursue nontraditional fields of
study, such as science, engineering, and vocational
and technical education.635

Sex education

Adolescent sexual and reproductive health education has
been integrated into the school curriculum, and elements of
it are taught through existing courses such as physical and
health education, science, biology, and moral and Islamic
education.®3 The Ministry of Education introduced ele-
ments of “family health education” to primary-school chil-
dren in physical and health education classes in 1994.657 The
aim of such education is to enable students to obtain knowl-
edge regarding the physical, emotional, and social changes
they undergo; the instruction also gives them the skills to
cope with these changes and maintain healthy relationships
with family members, friends, and other members of the
community in which they live.3 Health education strives
to provide students with the knowledge, skills, and values
to prepare them for the responsibilities and rigors of adult
life, marriage, and parenthood, and to deal with social rela-
tionships in the context of family and society.%¥ The three
main topic areas in family health education are the human
body, personal and family health, and moral and religious
values.040

In practice, teachers have shied away from teaching family
health education or are not skilled in dealing with what are
deemed sensitive issues. Such education is also assigned to
teachers who are untrained in this subject area, which often

means they neglect to teach it.04!
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F. PROTECTIONS AGAINST PHYSICAL AND SEXUAL
VIOLENCE

The penal code, the DVA, and the Syariah Criminal Offences
(Federal Territories) Act 1997 provide the substantive legal
framework for crimes of violence against women and girls.
The first two apply to non-Muslims and Muslims alike, while
the last applies only to Muslims. Certain forms of physical
and sexual violence are addressed through two or more of
the above stated laws. The federal constitution is clear in that
where the Syariah Court has jurisdiction, the ‘civil” courts
shall have no jurisdiction.®42 However, in practice, crimes
such as rape and incest tend to be prosecuted in civil courts.

Rape

The penal code defines and prescribes the punishments for
rape, while the Criminal Procedure Code and the Evidence
Act 1950 provide the procedural and evidentiary rules for the
prosecution of rape.

The penal code defines rape as sexual intercourse by a man
with a woman under any of the following circumstances:

» against her will or without her consent;

» through consent obtained through coercion or fraud,
or uninformed consent; or

» with or without her consent when she is under the
age of 16 (except where the irrebuttable presumption
of law applies in which a boy under the age of 13 is
incapable of committing rape),643 or where the rapist
is the victint’s lawful husband.644

Only vaginal penetration by the penis constitutes rape
under the definition of the penal code. If objects other than
the penis are used, the act is deemed to be “assault with intent
to outrage modesty,”®% which carries a lighter punishment
than rape.040

The penal code does not recognize marital rape as a crimi-
nal offense. The code provides that “sexual intercourse by a
man with his wife by a marriage which is valid under any
written law for the time being in force, or is recognised in the
Federation as valid, is not rape.”®¥ However, there are three
instances in which a man who has nonconsensual sex with his
wife can be charged with rape:

» where the wife is living separately from her husband
under a decree of judicial separation;

» where the wife has obtained an injunction restraining
her husband from having sexual intercourse with her;
and

» in the case of a Muslim woman living separately from
her husband during the period of iddah, which is
approximately three months.648

There are no provisions under the penal code for aggra-

vated rape (e.g, gang rape or the rape of a pregnant woman).

The legal penalties for rape are mandatory imprisonment
of 520 years and whipping, 64

The evidentiary requirements for rape make it difficult for
the prosecution to secure a conviction. It is a well-established
rule of practice in Malaysia that evidence presented by a
complainant in a sexual offense case must be corroborated, %0
although there is no such statutory requirement. The law
does, however, require corroboration of evidence given by
a young child; uncorroborated evidence by such a witness is
not sufficient for conviction.®! Generally, in order to establish
the issue of consent, the burden of proof falls on the victim
to prove that she put up some form of resistance or struggled
with the offender during the rape.®2 Where there is no
evidence of physical injury, the assumption is that the rape
did not occur.®3

In 1988, the Evidence Act was amended to disallow the
examination of the rape victims past sexual history or the
introduction of evidence of her past sexual practices.®* How-
ever, the act still permits the accused person’s counsel to cross-
examine the victim on previous sexual activity between the
victim and the accused.

In July 2002, a controversial bill on hudud (Islamic criminal
law) was passed in the state of Terengganu. Under this bill,
which has been given the royal assent by the state’s sultan but
has yet to be enforced, the burden of proof for rape is shifted
from the perpetrator to the victim, who must produce four
credible witnesses (four “good” Muslim males) to prove her
innocence. If she is unable to do so, she may be found guilty
of “slanderous accusations” and punished with 80 lashes.®®
An unmarried woman who is pregnant is assumed to have
committed zina (unlawful carnal intercourse or illicit sex),
even if she has been raped, and faces a punishment of 100
lashes. A married woman convicted of zina may be stoned
to death.6%6

In order to protect rape victims under the age of 18 from
media attention or exploitation, the Subordinate Courts Act
1948657 allows rape cases to be held in camera and prevents the
victim’s identity and personal details from being revealed in
the press.

Incest

The penal code and the Syariah Criminal Offences (Fed-
eral Territories) Act 1997 both criminalize incest. The penal
code was amended in 2001 to include the crime of incest,
which is defined as sexual intercourse between two individu-
als who are within the prohibited degrees of relationship for
marriage under the “law, religion, custom, or usage” appli-
cable to them.®® The offense is punishable with imprison-
ment of 620 years and perpetrators “shall also be liable to
whipping.”’%® The code affords the accused a defense if it
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is proved that he or she was unaware that the person with
whom he or she had sexual intercourse was within the pro-
hibited degree of relationship for marriage, or that the act of
sexual intercourse was nonconsensual.®®® The code deems a
female under the age of 16 and a male under age 13 incapable
of giving consent.®! Like rape, incest has been given a nar-
row interpretation to cover acts of sexual intercourse only.

In January 2003, the government announced its decision
to amend the penal code and increase the punishment for
incest to 1530 years in prison and 10 lashes.®2 To improve
the reporting of incest, the code is also being further
amended to punish individuals who fail to report incest
with imprisonment of three years.%3 The Registration of
Criminals and Undesirable Persons Act 1969 is also being
amended to provide for the registration of incestuous rape and
incest offenders.®* According to media reports, yet another
proposed amendment seeks the death penalty for incest that
results in the victini’s death.665

The Syariah Criminal Offences (Federal Territories) Act
1997 punishes incest with a maximum penalty of three years’
imprisonment, a whipping of six lashes, a fine of RM 5000
(USD 1,316), or any combination thereof.666

Domestic violence

The DVA was enacted specifically to provide recourse for
persons suffering from domestic violence.%’ It offers protec-
tion for victims of domestic violence pending investigation
or other criminal proceedings in court.®08 It is applicable to
non-Muslims and Muslims, but its protection does not spe-
cifically extend to foreign domestic workers.0%

The act does not make domestic violence a separate crime
punishable with new penalties. Rather, it enumerates various
behaviors that constitute domestic violence, and stipulates that
the DVA should be read together with relevant provisions of
the penal code to assess the appropriate punishment.670

Under the DVA, a victim of domestic violence can be
an immediate, former, or de facto spouse;®’! a child; an
“incapacitated” adult;%72 or any other member of the family.
Among the acts that constitute domestic violence are the
following:

» willfully or knowingly placing, or attempting to
place, the victim in fear of physical injury;

m causing physical injury to the victim by such an act
that is known, or ought to have been known, to result
in physical injury;

» compelling the victim by force or threat to engage in
any conduct or act, sexual or otherwise, from which
the victim has a right to abstain;

» confining or detaining the victim against his or her

will; and

» causing mischief, or destruction of or damage to
property, with intent to cause or knowing that it 1s
likely to cause distress or annoyance to the victim.673

Victims of dating violence are not protected under the
DVA.

Given that the act 1s to be read with the penal code, and
that the penal code does not recognize marital rape, married
Malaysian women are left with the anomalous position of
being protected from domestic violence but not marital rape.
Also, mental, psychological, and emotional forms of domestic
violence do not fall within the ambit of the DVA.6#

Most of the domestic violence cases in Malaysia are classi-
fied by the police as Section 323 offenses under the Criminal
Procedure Code, or as “non-seizable”’7 offenses.6¢ Conse-
quently, the police may not investigate such cases without
specific orders from the deputy public prosecutor, nor can
they arrest offenders without a warrant nor obtain an interim
protection order.677

An interim protection order and a protection order are two
possible forms of protection for victims of domestic violence.
The former may be issued against an offender while investi-
gations are pending, while the latter is appropriate when the
offender is undergoing criminal proceedings.®’8 The DVA
outlines the circumstances under which either order may be
sought.®” A protection order offers the more comprehensive
protection of the two, since it protects the victim against vio-
lence by the perpetrator and third parties,®30 and prohibits all
communication and access to the victim’s residence or place
of employment, school, or other institution.®8! If the court
1s satisfied that the offender is likely to cause physical injury
to the victim, it may attach an arrest warrant to the order.682
Instead of or in addition to issuing a protection order, the
court may also order the parties to undergo counseling and
attempts at conciliation. 683

Under the DVA, a victim may claim compensation for
any personal injury, property damage, or financial loss result-
ing from domestic violence.®%* In considering such a claim,
the court may take into account the victim’s pain and sufter-
ing, the extent of any physical or mental injury suttered, the
cost of medical treatment for any injuries, any loss of earn-
ings, the value of any property damage, and the necessary and
reasonable expenses incurred by the victim in cases where
the victim and the offender must be separated as a result of
domestic violence.68>

Women'’s groups have expressed concern about the eftec-
tive implementation of the act, and have submitted recom-
mendations for amendments to the government.%8¢ However,
the government has yet to take any action to review the act

despite promises to do s0.687
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Sexual harassment

There is no specitic legislation addressing sexual harass-
ment. Acts relating to sexual harassment are dealt with under
the penal code. The code makes it a crime to intentionally
“Insult the modesty of any woman” through words, sounds,
gestures, or by exhibiting any object. The offense is pun-
ishable with imprisonment of up to five years or a fine, or
both.%88  Another provision of the penal code criminalizes
assault or the use of force toward another person with the
intent to “outrage the modesty” of that person.®®® This crime
is punishable with imprisonment of up to ten years, a fine or
whipping, or any two of these punishments.

The burden of proof for a charge of harassment lies with
the prosecution, who must prove the act and the harasser’s
intention beyond a reasonable doubt.®%0

Complainants of sexual harassment may also seek civil
legal redress under industrial law or tort law. Neither the
Employment Act 1955 nor the Industrial Relations Act 1967
explicitly refers to “sexual harassment.” Complainants must
thus pursue redress through an existing cause of action, such
as for misconduct. In the landmark 1998 case of Lilian Therera
De Costa v_Jennico Associates Sdn. Bhd,®! the Industrial Court®?2
held, among other things, that in industrial matters, the bur-
den of proof is on the complainant, and allegations of sexual
harassment must be corroborated.3

In 1999 the Ministry of Human Resources issued the
Code of Practice on the Prevention and Eradication of Sexual
Harassment in the Workplace.®** This code defines sexual
harassment as “any unwanted conduct of a sexual nature hav-
ing the effect of verbal, non-verbal, visual, psychological, or
physical harassment (1) that might, on reasonable grounds, be
perceived by the recipient as placing a condition of a sexual
nature on her/his employment; or (ii)...an offence, humili-
ation, or a threat to her/his well-being, but has no direct
link to her/his employment.”®® The code of practice also
provides general guidelines on penalties and disciplinary rules
for offenses; it requires that offenders be disciplined,®® and
that the nature and type of penalty depend upon the severity
of the offense.®7

Although the code of practice has been effective in broad-
ening awareness about the issue of sexual harassment, it has
no legal force and its implementation has not been wide-
spread. Only 1.125% of the 400,000 registered companies in
the country have adopted the code.?® The code recommends
the establishment of a separate complaint or grievance pro-
cedure, which should include a step-by-step procedure for
reporting and processing a complaint in a timely fashion, and
investigation and appeals procedures.®?

In response to the lack of adequate existing laws and pro-

cedures for sexual harassment victims, the Joint Action Group
against Violence against Women,”0 a coalition of women’s
organizations, launched a campaign for a sexual harassment
law. The campaign culminated in the submission of the pro-
posed Sexual Harassment Bill to the Ministry of Human
Resources in March 2001.70" The bill requires employers to
prevent sexual harassment and provides victims with concrete
access to legal redress.

Comumnercial sex work and sex-trafficking

The penal code and the Syariah Criminal Offences (Fed-
eral Territories) Act 1997 deal with crimes relating to prosti-
tution. Under the penal code, an individual who “solicits or
importunes” for the purpose of prostitution or “any immoral
purpose” in any place is subject to punishment of one year’s
imprisonment or a fine, or both.72 The Syariah Criminal
Offences (Federal Territories) Act 1997 specifically outlaws
prostitution. It prescribes punishments for women who work
as prostitutes,’> as well as other persons who prostitute their
wife or a female child under their care, or cause or allow their
wife or a female child under their care to prostitute them-
selves.’04 Both offences are punishable with imprisonment
of up to three years, a fine of up to RM 5000 (USD 1,316), a
whipping of up to six lashes, or any combination thereof.”0

There are no comprehensive anti-trafficking laws in
Malaysia, although the federal constitution prohibits slavery700
and all forms of forced labor.”7 There are also provisions in
the penal code that criminalize trafficking-related acts. For
example, the code criminalizes the import, export, removal,
buying, selling, disposing of a person as a slave, or habitually
trafficking or dealing in slaves;”’8 the exploitation of any per-
son for the purpose of prostitution;”” the act of knowingly
living on the earnings of another person’s prostitution;”!0 the
act of keeping, managing, or assisting in the management of a
brothel, as well as knowingly allowing any place to be used as
a brothel;7"! and forced labor.7!2

The Immigration Act 1959/1963,73 the Restricted Resi-
dence Act 1933 (Revised 1989),7%* and the Internal Security
Act are among the laws that are used to prosecute traftick-
ers. It has been reported, however, that rather than prosecut-
ing traffickers, police generally arrest or deport individual
women who are trafficked for the purpose of prostitution.”>
NGOs report that Malaysian authorities often fail to distin-
guish between tratticking victims and other undocumented
migrants, and deport these victims rather than help them.”10
These women are treated as illegal immigrants and are sub-
ject to harsh penalties under the terms of the Immigration
(Amendment) Act 2002.777 Penalties under that act include
imprisonment of up to five years, whipping and heavy fines.”'8

According to NGO reports, many foreign women currently
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serving terms in Malaysia’s prisons for illegal immigration are
actually victims of trafticking. 7"

At the Fifth Asian-African Legal Consultative Committee
General Meeting held in Nigeria in July 2002, the Malay-
sian government disagreed with the position that all persons
who are trafticked should be considered victims in need of
protection and immune from prosecution.”? During that
meeting, Malaysia reported that it was considering a more
comprehensive Witness Protection Act for persons who have
been classified as “victims of trafficking” according to the
Malaysian criteria. Presently, a trafficked person is considered
a victim only if he or she makes a police report that he or she
has been victimized.”?!

Customary forms of violence

Female genital mutilation is practiced in Malaysia, especially
among the Muslim community. However, little research is
available in this area,’2 and thus the prevalence of the practice
is not accurately known. The custom is largely cultural and
there is no law or policy regulating it. The prevalent form of
female genital mutilation in Malaysia 1s clitoridectomy, which
involves the removal of the clitoral prepuce, as opposed to
infibulation practiced by many African communities.”?3

Sexual offenses against minors

The Child Act 2001,72* the penal code, and the Syariah
Criminal Offences (Federal Territories) Act 1997 are the key
pieces of legislation with provisions addressing sexual oftenses
against minors.

The penal code includes provisions for statutory rape
(i-e., of girls under the age of 16) and incest. (See “Rape” for
more information.)

The Child Act 2001 makes it an offense to engage or hire
minors for prostitution and immoral purposes, and imposes
penalties for both first time and repeat offenders.”?> Depend-
ing on the nature of the offense, first-time offenders may be
subject to a fine of up to RM 50000 (USD 13,160) or impris-
onment of 3—15 years, or both;726 their punishment may also
include whipping of up to six lashes.”?” Repeat offenders
receive 6—10 lashes.”28

The Child Act 2001 also criminalizes the unlawful trans-
fer or the possession, custody, or control of a child, and the
unlawful harboring of a child.”? Such offenses are punished
with imprisonment of up to five years or a fine of up to RM
10000 (USD 2,632), or both.730 A possible defense may be
that the transfer of a child was pursuant to a bona fide mar-
riage or adoption, and that at least one of the child’s natural
parents or guardians had expressly consented to the marriage
or adoption.” The Child Act 2001 does not apply to foreign
underage girls who are illegally trafficked into the country.72

The Child Act 2001 provides that an exploited child may,

under certain circumstances, be deemed in need of “protec-
tion and rehabilitation,”73 such as when the child is habitually
in the company of or controlled by brothel keepers or persons
connected with the business of prostitution.”?* In such cases,
the child will be sent to a place of refuge”> subject to the
Court for Children’s approval.736

The Syariah Criminal Offences (Federal Territories) Act
1997 prescribes punishment for individuals who prostitute a
female child under their care, or cause or allow such a child to
prostitute herself.”7 The offense is punishable with a fine of up
to RM 5000 (USD 1,316), imprisonment of up to three years,

whipping of up to six lashes, or any combination thereof.”
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