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Abortion and Human Rights

Government Duties to Ease Restrictions and Ensure Access to
Safe Services

Women'’s right to comprehensive reproductive health services, including
abortion, is rooted in international human rights standards guaranteeing the
rights to life, health, privacy, and non-discrimination. These rights are violated
when governments make abortion services inaccessible to the women who

need them. Under international law, governments can be held accountable for
highly restrictive abortion laws and for failure to ensure access to abortion when
it is legal. Governments also bear responsibility for high rates of death and injury
among women forced to resort to unsafe abortion.

This briefing paper takes an in-depth look at the standards developed by six United Nations (UN)
“treaty monitoring bodies,” or committees, in the area of abortion. Following a brief overview of the
origin and work of the committees, the briefing paper reviews standards each body has adopted as
it has monitored governments’ compliance with their duties under international human rights law.

The committees have been clear that governments are bound to protect women'’s lives, health, and
dignity by improving access to safe and legal abortion services.
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Background

Treaty Monitoring Bodies and their Role in Developing International Law

The UN treaty monitoring system was created to ensure governments’ compliance with their treaty
obligations.! Each of the major international human rights treaties provides for the establishment of a
committee whose primary mandate is to monitor governmental progress in implementing the treaty.
Monitoring is achieved primarily through a “country reporting” process, which requires states

to report periodically on their efforts to respect, protect, and fulfill the human rights enshrined in

a particular treaty.? Following in-person dialogues with government representatives, committee
members issue concluding observations to the reporting government. Every year, these observations
are compiled in a report and sent to the General Assembly of the UN.?

In addition to the concluding observations, committees have the authority to issue “general com-
ments” or “general recommendations.” These documents elaborate on a treaty’s broadly worded
human rights guarantees in order to guide government efforts to implement the treaty, providing a
working interpretation of the rights in each of the major treaties.* Some committees also have a
mandate to examine individual complaints of human rights violations, in which cases they issue
written decisions.®

Key Human Rights Treaties and their Monitoring Committees

HUMAN RIGHTS TREATY COMMITTEE

2

Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW)

Convention on the Rights of the Child (Children’s Rights Convention)

International Covenant on Civil and Political Rights (Civil and

Political Rights Covenant)

International Covenant on Economic, Social and Cultural Rights
(Economic, Social and Cultural Rights Covenant)

International Convention on the Elimination of All Forms of
Racial Discrimination (Convention against Racial Discrimination)

Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment (Convention against Torture)
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Committee on the Elimination of
Discrimination against Women
(CEDAW Committee)

Committee on the Rights of
the Child (crc)

Human Rights Committee (HRC)

Committee on Economic, Social
and Cultural Rights (CESCR)

Committee on the Elimination of
Racial Discrimination (CERD)

Committee against Torture (CAT)



RELEVANT PROVISIONS
OF CEDAW

Article 12 protects women'’s
right to health and requires
states parties to eliminate
discrimination against
women in the area of health
care, including reproductive
health care such as family
planning services.

Article 16 protects
women'’s right to decide on
the number and spacing of
their children and to have
access to the information
and means to do so.
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Taken together, the concluding observations, general comments, and case decisions of the committees
guide governments and advocates in further promoting human rights. They are also a crucial tool for
holding governments accountable under international human rights law. The standards elaborated
upon by the committees, summarized in this briefing paper, can and should be used to measure
government compliance with human rights treaty obligations. Materials cited in this paper can be
used to support legal challenges in national, regional, and international human rights institutions.
They can also be used to hold governments politically accountable in campaigns aimed at making
abortion safe, legal and accessible.

What follows is a discussion of the statements relating to abortion made between January 1993 and
June 2008 by six committees: the Committee on the Elimination of Discrimination against Women
(CEDAW Committee); the Committee on the Rights of the Child; the Human Rights Committee; the
Committee on Economic, Social and Cultural Rights; the Committee on the Elimination of Racial
Discrimination; and the Committee against Torture.®

Committee on the Elimination of Discrimination against Women

General Recommendations

General Recommendation 24: Women and Health’

In its General Recommendation 24, the CEDAW Committee states that it is the duty of states parties
to “respect, protect and fulfill women’s rights to health care.”® The Committee recognizes the impor-
tance of women'’s right to health during pregnancy and childbirth as it is closely linked to their right
to life.® To make health services more readily available, and thereby prevent maternal mortality, the
Committee explicitly requires that impediments to women’s access to lifesaving health services (such
as high fees, spousal authorization, or punitive provisions imposed on women who undergo abor-
tions) be removed.’® The recommendation explicitly states: “It is discriminatory for a State party to
refuse to provide legally for the performance of certain reproductive health services for women.”*

Concluding Observations

Unsafe Abortions and Maternal Mortality

The CEDAW Committee has given considerable attention to the issue of maternal mortality due to
unsafe abortion in numerous sets of concluding observations.'? The Committee has explicitly framed
the issue as a violation of women’s right to life.**
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The Committee has expressed concern regarding high rates of maternal mortality due to high numbers
of abortions among adolescents,* and unsafe,* clandestine,*® and illegal abortions." It has noted that
women’s need to resort to unsafe abortion is linked to their lack of access to family planning services.*®
The Committee has recommended that states parties increase access to family planning® as well as
to sexual and reproductive health information® to reduce the number of unsafe,* clandestine,* and
illegal® abortions—and the maternal deaths that result.*

The Committee has raised general concerns about the lack of accessibility of safe abortion,*
particularly in cases of rape.?® The Committee has also expressed concern regarding punitive
provisions and reporting requirements that prevent women from seeking medical treatment in cases
of unsafe abortion, and it has urged states parties to ensure access to post-abortion care to reduce
maternal mortality.” To this end, the Committee has emphasized that access to sexual and reproduc-
tive health services is essential to reducing maternal mortality and protecting women from resorting
to unsafe abortion,? and it has called upon states parties to study behavioral patterns of women to
determine why they do not use available health services.?® The Committee has called upon at least
one state party to research the scope and impact of illegal abortion on women'’s health and lives.*
The Committee has also recommended that states parties provide comprehensive, youth-friendly,*
and gender-sensitive® reproductive health services. In one instance, it recommended that the state
party provide social security coverage for abortions.®

The Committee has called upon states parties to provide detailed information in their next periodic
reports regarding incidence of abortion,* including rates and causes of maternal mortality,
contraception use, access to family planning services,* and the percentage of births that take place
with obstetric care.*® The Committee also recommended that at least one state party conduct a
survey regarding high rates of maternal mortality due to abortions, and adopt legislative and policy
measures to reduce and eliminate abortion-related deaths.*’

Restrictive Abortion Laws

The CEDAW Committee has consistently criticized restrictive abortion laws,® particularly those that
prohibit and criminalize abortion in all circumstances,* and confirmed that such legislation leads
women to obtain illegal* and unsafe abortions.” The Committee has often framed restrictive abortion
laws as a violation of the rights to life and health.** As such, it has asked states parties to review
legislation that makes abortion illegal,”* and recommended that states parties remove punitive
provisions for women who undergo abortion* in line with the Committee’s General Recommendation
24 (Women and Health) and the Beijing Declaration and Platform for Action.* The Committee also
has asked states parties to ensure that new legislation conforms with CEDAW.*® More specifically, the
Committee has encouraged at least one state party to “reintroduce legislation to permit termination
of pregnancy in cases of rape, incest and congenital abnormality of the foetus.”*
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The Committee has praised states parties for amending restrictive abortion legislation,” such as by
providing free legal aid in cases of abortion*® and removing a requirement that a woman be a citizen

to obtain an abortion.® The Committee praised one state party for facilitating a national dialogue on
the issue of abortion, but also expressed its concern regarding the consequences of restrictive abortion
laws in that country.®* On another note, the Committee has expressed concern regarding situations
where women do not have access to safe abortion despite legalization of the procedure. It has recom-
mended that states parties provide safe abortion services or ensure access where they are permitted
by law,* and review restrictive interpretations of abortion legislation.*® Moreover, the Committee has
examined the impact of abortion prohibitions on vulnerable groups, such as asylum seekers who
cannot leave their country of residence in order to have an abortion abroad.*

Sex-Selective Abortion

The CEDAW Committee has expressed concern regarding sex-selective abortion,® and it has called
upon states parties to implement a comprehensive strategy to overcome traditional stereotypes
regarding men’s and women'’s roles in society, which underlie the practice.® Along similar lines,
the Committee has recommended that a state party monitor implementation of national legislation
prohibiting sex-selective abortion, which includes safeguards to prevent criminalization of women
who are pressured to obtain the procedure.®”

Abortion as Primary Method of Family Planning

The CEDAW Committee has raised general concerns over the high rates of abortion,*® particularly
among adolescents,® and has praised efforts by states parties to reduce incidence of abortion.*®

The Committee has frequently expressed concern over the widespread reliance on abortion as a
means of birth control® and has called upon states parties to increase access to family planning
services® and ensure that abortion is not perceived as a method of family planning.®® The Committee
has expressed particular concern when national abortion rates are very high despite the wide
availability of contraceptives.®* The Committee has also expressed concern regarding forced abortions
by family planning officials and called upon at least one state party to investigate and prosecute such
practices.® The Committee has not acknowledged that access to safe, legal abortion is always
needed as a backup method of family planning when methods of contraception fail.

Conscientious Objection

The CEDAW Committee has expressed concern over the lack of access to abortion services due to
laws permitting conscientious objection by hospital personnel.®® The Committee has made it clear that,
in these circumstances, it considers a government’s failure to ensure access to another provider willing
to perform the procedure an infringement of women'’s reproductive rights.®” The Committee has recom-
mended that states parties ensure access to abortion in public health services.® Finally, the Committee
has criticized laws requiring hospital personnel to report women who undergo abortion® and, in one
instance, praised a state party for not allowing hospital personnel to obstruct access to abortion.”
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RELEVANT PROVISIONS
OF THE CHILDREN’S
RIGHTS CONVENTION

Article 2 prohibits discrimi-
nation on several grounds,
including sex or “other
status.”

Article 6 ensures children’s
right to life and survival.

Article 13 establishes
children’s right to impart
and receive information
of all kinds.

Article 24 guarantees
children’s right to the
highest attainable standard
of health and places
responsibility on states
parties to ensure proper
health care for mothers,
children, and families.

Article 37 ensures
children’s right to liberty
and security of person.
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Third-Party Authorization for Abortion

The CEDAW Committee has expressed concern over laws that require spousal authorization for a
woman to obtain an abortion, even when her life is in danger.” In one case, it recommended that
a state party review its spousal authorization requirement.”?

Committee on the Rights of the Child

General Comments

The Committee on the Rights of the Child has not issued any general comments relating to abortion.

Concluding Observations

Unsafe Abortions and Maternal Mortality

On several occasions, the Committee on the Rights of the Child has made the link between maternal
mortality and high rates of illegal,” clandestine,” and unsafe abortions.” The Committee has called
upon at least one state party to undertake a study on the negative impact of early pregnancy and
illegal abortion.” On a related note, the Committee has called upon a state party to ensure that
abortions “could be conducted with all due attention to minimum standards of health safety,””

and recommended that states parties provide greater access to youth-sensitive and confidential
counseling and reproductive health education.”®

Restrictive Abortion Laws

The Committee on the Rights of the Child has expressed concern over punitive abortion legislation,”
including its impact on maternal mortality rates,®* and has suggested that one state party that permits
abortion on therapeutic grounds review its practices in order to prevent illegal abortion.® It has also
called upon states to consider reviewing restrictive legislation to permit abortion in cases of rape,
incest, and in situations where the life of the pregnant woman is at risk.#

The Committee has praised one state party for decriminalizing abortion under some circumstances
and commented on the likelihood that this will reduce the rate of maternal mortality among adoles-
cents.®

Sex-Selective Abortion

The Committee on the Rights of the Child has commended a government’s legal prohibition of sex-
selective abortion, but it has expressed concern that sex-selective abortions continue to occur and
recommends stronger implementation of laws prohibiting it.®
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RELEVANT PROVISIONS
OF THE CIVIL AND
POLITICAL RIGHTS
COVENANT

Article 6 recognizes every
person’s right to life.
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Abortion as Primary Method of Family Planning

The Committee on the Rights of the Child has expressed general concern over high rates of
abortion,® and specifically, that abortion is commonly used as a method of birth control.® The
Committee has asked states parties to reduce the prevalence of abortion® and, on a related note,
expressed concern over lack of available data on prevalence rates.® The Committee has recommend-
ed that states parties increase policies and education in an effort to reduce the incidences of
abortion,® unwanted pregnancy,® and early pregnancy,® specifically through the provision of family
planning services.*

Conscientious Objection
The Committee on the Rights of the Child has not commented on laws or policies allowing for
conscientious objection on the part of hospital personnel in the case of abortion.

Third-Party Authorization for Abortion

The Committee on the Rights of the Child has commented that the requirement of parental consent
for abortion has led to increased numbers of illegal abortions among adolescents.” While the
Committee has not explicitly asked states parties to review or amend policies or legislation, it has
asked them to provide adolescents with youth-friendly counseling and rehabilitation services.* The
Committee has also advocated for adolescents’ access, without parental consent, to youth-sensitive
and confidential counseling, care, and rehabilitation facilities,* and to reproductive health and family
planning information.®

Human Rights Committee

General Comments

General Comment 6: The Right to Life*’

In its General Comment 6 on the right to life, the Human Rights Committee emphasizes that the
inherent right to life should not be understood in a restrictive manner. The comment requires states
parties to take positive measures, mentioning in particular the need for states parties to take all
possible measures to increase life expectancy.®

General Comment 28: Equality of Rights Between Men and Women®*®

In its General Comment 28, the Human Rights Committee calls upon states, when reporting on
women'’s enjoyment of article 6 on the right to life, to “give information on any measures taken by the
State to help women prevent unwanted pregnancies, and to ensure that they do not have to undergo
life-threatening clandestine abortions.”'®
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RELEVANT PROVISIONS
OF THE CIVIL AND
POLITICAL RIGHTS
COVENANT

Article 7 establishes the
right to be free from torture
and from cruel, inhuman,
or degrading treatment

or punishment.

Article 9 establishes that
all people have the right
to liberty and security

of person.
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The Committee also elaborates on the equality provisions in articles 2 and 3 of the Civil and Political
Rights Covenant; provides examples to reinforce their applicability in various situations; and requires
states parties to take steps to enable every person to enjoy the rights granted under the Civil and
Political Rights Covenant.*®

In cases where a legal duty is imposed upon doctors to report women who have undergone abortion,
the Committee explicitly links abortion to women’s equality in exercising their right to privacy.'® The
Committee asks countries to report on laws and public or private actions that interfere with women’s
equal enjoyment of the right to privacy, and to take measures to eliminate such interference.'®

Concluding Observations

Unsafe Abortions and Maternal Mortality

The Human Rights Committee has discussed illegal and unsafe abortion as a violation of Article 6 of
the Civil and Palitical Rights Covenant, the right to life,** and has made the link between illegal and
unsafe abortions and high rates of maternal mortality.'® The Committee has requested that states
parties provide information on the effects of restrictive abortion laws on maternal mortality.'® The
Committee has also urged states parties to revise laws to help women prevent unwanted pregnancies
and to prevent women from resorting to clandestine abortions, which put their lives at risk.*””

Restrictive Abortion Laws

In several sets of concluding observations, the Human Rights Committee has criticized legislation that
criminalizes or severely restricts access to abortion.'® It has issued recommendations to several
states parties advising that they review or amend legislation criminalizing abortion.!® The Committee
has criticized laws requiring health-care personnel to report women who have had abortions.'*°

The Committee has criticized laws that restrict access to abortion where a woman'’s life is in danger.'*!
In one instance, the Committee criticized unduly restrictive legislation in the context of rape, where
the state party has required court documentation and limited abortion to the first two months of
pregnancy; it has urged the state party to amend this restrictive law to prevent women from seeking
unsafe abortion and risking their lives.!*

Because restrictive abortion laws lead women to terminate pregnancies under unsafe conditions, the
Committee has commented on the potential of these laws to violate the right to life.’** Along similar
lines, the Committee has recommended that attention be paid to the effect of restrictive abortion
laws on women'’s health.'** In one instance, the Committee expressed deep concern that restrictive
abortion laws lead women to seek illegal and unsafe abortions, putting their lives and health at risk,
and recommended that the state party liberalize its abortion laws and practice.'* It also expressed
concern to one state party over a measure that requires a woman to obtain the consent of three
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physicians before she can undergo an abortion, and urged the state party to amend its laws to
prevent women from putting their lives at risk by resorting to unsafe abortion.'** The Committee
has acknowledged the discriminatory, disproportionate impact of restrictive abortion laws on poor,
rural women.'

In one instance, the Committee linked the high rate of suicide among adolescent girls with restric-
tions on abortion, and interpreted this as a violation of adolescents’ right to life.!® In this case, the
Committee recommended that the state party adopt all legislative and other measures, including
increasing access to adequate health and education facilities, to address the problem.™

Sex-Selective Abortion
The Human Rights Committee has not commented on sex-selective abortion.

Abortion as Primary Method of Family Planning

The Human Rights Committee has recommended that states parties take steps to ensure that
abortion is not used as a means of family planning.’*® The Committee has expressed concern
where methods of contraception other than abortion were not accessible.** The Committee has
recommended increased access to family planning services,'? as well as education,'® to reduce
the rate of abortion. It has emphasized that such measures are necessary to ensure that women,
including adolescents,'® do not undergo life-threatening procedures.'® In one instance, the
Committee expressed concern that a delegation could not say whether reliance on abortion as a
means of contraception was a cause of the state’s high incidence of maternal mortality.*®* In that
case, the Committee recommended that the state party undertake a careful assessment of abortion
and maternal mortality to reduce high maternal mortality rates.’”

On a related note, the Committee has expressed concern that legal restrictions on the availability
of family planning services lead to high rates of illegal abortion—one of the principal causes of
maternal mortality—and has recommended that laws restricting family planning be abolished to
reduce maternal mortality.'®

Conscientious Objection

The Human Rights Committee has expressed concern about the lack of information in one state
party’s report on the use of conscientious objection by medical practitioners and requested that it
provide further information on that issue.*®

Third-Party Authorization for Abortion

The Human Rights Committee has not commented on the requirement of third-party authorization
to obtain an abortion.

Center for Reproductive Rights / October 2008



RELEVANT PROVISIONS
OF THE ECONOMIC,
SOCIAL AND CULTURAL
RIGHTS COVENANT

Article 12 protects the
right to the highest
attainable standard of

physical and mental health.

Article 12(2) (a) requires
states parties to take
necessary steps to reduce
the stillbirth rate and infant
mortality rate and to
provide for the healthy
development of the child.
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Individual Case

In October 2005, the Human Rights Committee handed down the landmark K.L. v. Peru decision,
holding the Peruvian government accountable for failing to ensure access to abortion services to an
individual. K.L. was a 17-year-old Peruvian girl who became pregnant with an anencephalic fetus.
Doctors confirmed that the pregnancy, if continued, would pose risks to K.L.’s life. While Peru permits
abortion when a woman'’s life or health is at risk, the public hospitals denied K.L.’s request for an
abortion, claiming that there was no explicit right to abortion in cases of severe fetal impairment.

As expected, the baby died four days after birth, and K.L. became severely depressed, requiring
psychiatric treatment. In considering an individual complaint submitted on K.L.'s behalf under the
Optional Protocol to the International Covenant on Civil and Political Rights, the Committee found
Peru in violation of Covenant Articles 2 (respect for and guarantee of rights); 7 (freedom from torture
and cruel, inhumane, and degrading treatment); 17 (right to privacy); and 24 (special measures for
minors), for denying access to a therapeutic abortion permitted by its own domestic law. It ordered the
state to provide K.L. with an effective remedy, including compensation, and to take steps to prevent
the future occurrence of similar violations.'*

Committee on Economic, Social and Cultural Rights

General Comments

General Comment 14: The Right to the Highest Attainable Standard of Health '™

In its General Comment 14, the Committee on Economic, Social and Cultural Rights interprets Article
12(2)(a) of the Economic, Social and Cultural Rights Covenant as establishing a right to maternal,
child, and reproductive health, which requires states parties to implement measures to accomplish
the following:

[iImprove child and maternal health, sexual and reproductive health serv-
ices, including access to family planning, pre- and post-natal care, emer-
gency obstetric services and access to information, as well as to
resources necessary to act on that information.*

While abortion is not explicitly mentioned, it would necessarily be a part of comprehensive
reproductive health and family planning services, as would emergency services that might be
required for post-abortion care.
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In its emphasis on women and the right to health, the Committee underlines the need for states
parties to provide a full range of high-quality and affordable health care, including sexual and
reproductive services; the Committee emphasizes in particular that states parties have an obliga-
tion to reduce women'’s health risks and lower maternal mortality rates. The comment requires
states parties to remove all barriers to women'’s access to health services, education, and
information, including in the area of sexual and reproductive health.**®

The comment also elaborates on the application of principles of non-discrimination on the basis
of gender and equal treatment with respect to the right to health®® and recommends that states
parties integrate a gender perspective into their health-related policies, planning, programs,

and research.'®

General Comment 16: The Equal Right of Men and Women to the Enjoyment of All Economic,

Social and Cultural Rights'®

The Committee indicates that ensuring equal enjoyment of article 12 “requires at a minimum the
removal of legal and other obstacles that prevent men and women from accessing and benefiting
from health care on a basis of equality. This includes, inter alia,...the removal of legal restrictions on
reproductive health provisions.”*’

Concluding Observations

Unsafe Abortions and Maternal Mortality

In several sets of concluding observations, the Committee on Economic, Social and Cultural
Rights has expressed concern over the relationship between high rates of maternal mortality and
illegal, unsafe, and clandestine abortions.*® The Committee has recommended that states parties
expand educational programs regarding reproductive and sexual health™ as well as implement
programs to increase access to family planning services and contraception.**

Restrictive Abortion Laws

The Committee on Economic, Social and Cultural Rights has recognized that restrictive abortion
laws contribute to the problem of unsafe abortion'* and high rates of maternal mortality,**> and has
asked states parties on multiple occasions to legalize and decriminalize abortion, particularly when
a pregnancy is life-threatening™® or is the result of rape or incest.’ It has expressed deep concern
for one state party’s general prohibition on abortion and lack of exceptions, and has urged the
state to at least provide for exceptions where the mother’s life is in danger or where the pregnancy
has resulted from rape or incest.'*
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Sex-Selective Abortion

The Committee on Economic, Social and Cultural Rights has noted with deep concern the frequency
of abortions of female fetuses'*® and has characterized the trend as a threat to the reproductive
health of women.” The Committee has also expressed concern that weak enforcement of one state
party’s provisions to prohibit sex-selective abortion has resulted in high rates of abortion of female
fetuses and an increasingly skewed sex ratio.**

Abortion as Primary Method of Family Planning

The Committee on Economic, Social and Cultural Rights has expressed general concern over the
prevalence of abortion,* particularly due to lack of access to contraception,’ and over the use of
abortion as a common method of birth control, placing women'’s health at risk.” In that regard, the
Committee has called for states parties to develop sexual and reproductive health information pro-
grams'™ and support family planning programs to decrease the prevalence of abortion.'** More
specifically, the Committee has recommended the promotion of sexual and reproductive health edu-
cation to instill awareness of the danger of using abortion as a form of birth control,’* and it has
called upon at least one state party to ensure adolescents’ access to reproductive health education.’*

The Committee has praised family planning policies that have resulted in decreased abortion rates.'*
It has also commented on states parties’ failure to provide information on abortion'” and called for
study and analysis of high abortion rates.'®® The Committee has expressed concern about forced
abortions and sterilizations imposed on women, particularly ethnic minorities, in the context of a state
family planning program, and it has urged one state party to ensure that abortions are voluntary.™

Conscientious Objection
The Committee on Economic, Social and Cultural Rights has not commented on laws and policies
allowing for conscientious objection on the part of hospital personnel in the case of abortion.

Third-Party Authorization for Abortion

The Committee on Economic, Social and Cultural Rights has not commented on the requirement of
third-party authorization to obtain an abortion.
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RELEVANT PROVISIONS
OF THE CONVENTION
AGAINST RACIAL
DISCRIMINATION

Article 5(b) /inks the
right to be free from racial
discrimination to the
enjoyment of the right to
security of person and the
right to protection from
violence and bodily harm.

Article 5(e) /inks the

right to be free from

racial discrimination to

the enjoyment of a number
of economic, social, and
cultural rights, including
the right to health.

RELEVANT PROVISIONS
OF THE CONVENTION
AGAINST TORTURE

Article 1 defines torture as
any intentional act, inflicted
for reasons based on
discrimination of any kind,
which causes severe physi-
cal or mental suffering,

and is committed with the
consent or acquiescence
of a public official.
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Committee on the Elimination of Racial Discrimination

General Recommendations

General Recommendation 25: Gender Related Dimensions of Racial Discrimination'®

In its General Recommendation 25, the Committee on the Elimination of Racial Discrimination
specifically recognizes that some forms of racial discrimination may be experienced only by women
and may be directed at women because of their gender.'®! In this recommendation, the Committee
states that it will take gender into account when evaluating and monitoring racial discrimination
against women and how such discrimination affects the exercise of all other rights.*** This would
include the rights to health and to life, which are implicated in the case of women and abortion.

Concluding Observations

The Committee on the Elimination of Racial Discrimination has expressed concern and regret that
certain groups are disproportionately affected by maternal mortality as a result of lack of access to
reproductive health-care and family planning services.'®® It has recommended that one state party
address persistent racial disparities in reproductive health by improving access to health care and
family planning.’®* In its concluding observations to one state party, the Committee expressed regret
over the high incidence of unintended pregnancies and greater abortion rates among women
belonging to a minority group.'®®

Committee against Torture

General Comments

General Comment 1: Implementation of Article 3 of the Convention in the Context of Article 22'%
In its General Comment 1, the Committee against Torture discusses the use of the individual
complaint mechanism of Article 22 of the Convention against Torture to enforce states parties’
obligations to individuals who would be at risk of torture if returned to their country of origin.

Concluding Observations

Unsafe Abortions and Maternal Mortality

The Committee against Torture expressed concern to one state party that “medical personnel
employed by the State denly] the medical treatment required to ensure that pregnant women do
not resort to illegal abortions that put their lives at risk. Current legislation severely restricts access
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RELEVANT PROVISIONS
OF THE CONVENTION
AGAINST TORTURE

Article 3 prohibits states
parties from returning or
expelling a person to
another state where that
person would be in danger
of suffering torture.
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to voluntary abortion, even in cases of rape, leading to grave consequences, including the
unnecessary deaths of women.”'® The Committee recommended that the state party “take
whatever legal and other measures are necessary to effectively prevent acts that put women'’s
health at risk, including by providing the required medical treatment, by strengthening family
planning programmes and by offering better access to information and reproductive health
services, including for adolescents.” %

Restrictive Abortion Laws

The Committee against Torture has expressed concern regarding legislation that severely restricts
access to voluntary abortion, even in cases of rape, which leads to grave consequences, including
unnecessary deaths of women.'*

The Committee against Torture expressed concern that health providers in one state party coerced
women who sought life-saving treatment after illegal abortions to provide information on who
performed the abortion.'® In that instance, the Committee urged the state party to eliminate the
practice of extracting confessions for prosecutorial purposes from women seeking emergency
medical care as a result of illegal abortions and to further investigate and review convictions where
statements obtained by coercion had been admitted into evidence.'”* The Committee also called
for remedial measures, including nullifying convictions that are not in conformity with the
Convention against Torture. The Committee stated that the state party must ensure immediate

and unconditional treatment for persons seeking emergency care, in compliance with World Health
Organization guidelines.'”

Sex-Selective Abortion
The Committee against Torture has not commented on sex-selective abortion.

Abortion as Primary Method of Family Planning
The Committee against Torture has not commented on the use of abortion as a primary method
of family planning.

Conscientious Objection
The Committee against Torture has not commented on laws or policies allowing for conscientious
objection on the part of hospital personnel in the case of abortion.

Third-Party Authorization for Abortion
The Committee against Torture has not commented on the requirement of third-party authorization to
obtain an abortion.
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KEY CONCLUDING OBSERVATIONS ON ABORTION

“The Committee reiterates its deep concern about restrictive abortion laws in Poland, which may incite women to seek unsafe, illegal
abortions, with attendant risks to their life and health. It is also concerned at the unavailability of abortion in practice even when the
law permits it, for example in cases of pregnancy resulting from rape, and by the lack of information on the use of the conscientious
objection clause by medical practitioners who refuse to carry out legal abortions. The Committee further regrets the lack of informa-
tion on the extent of illegal abortions and their consequences for the women concerned (art. 6). The State party should liberalize its
legislation and practice on abortion. It should provide further information on the use of the conscientious objection clause by doc-
tors, and, so far as possible, on the number of illegal abortions that take place in Poland. These recommendations should be taken
into account when the draft Law on Parental Awareness is discussed in Parliament.”

Concluding Observations of the Human Rights Committee: Poland, 1 8, UN Doc. CCPR/CO/82/POL/Rev. 1 (2004).

“The committee acknowledges the State Party’s efforts in the area of adolescent health, but it remains concerned at the high rate

of early pregnancy, and the lack of access by teenagers to reproductive health education and services and to emergency care. It

is also concerned at the impact that punitive legislation regarding abortion can have on maternal mortality rates for adolescent girls.
The committee suggests that a comprehensive and multi-disciplinary study be undertaken to understand the scope of adolescent
health problems, including the negative impact of early pregnancy and illegal abortion. The committee encourages the State party to
review its practices under the existing legislation authorising abortions for therapeutic reasons with a view to preventing illegal abor-
tion and to improving protection of the mental and physical health of girls....”

Concluding Observations of the Committee on the Rights of the Child: Chad, 1 30, U.N. Doc. CRC/C/15/Add.107 (1990).

“The committee urges the State Party to take remedial action to address the problems of clandestine abortions, unwanted
pregnancies and the high rate of maternal mortality. In this regard, the committee urges the State Party to reinforce reproductive and
sexual health programmes, in particular in rural areas, and to allow abortion when pregnancies are life threatening or a result

of rape or incest.”

Concluding Observations of the Committee on Economic, Social and Cultural Rights: Nepal, 1 55, U.N. Doc. E/C.12/1/Add.66,
(2001).

Summary Assessment

All of the committees, with the exception of the Committee on the Elimination of Racial Discrimination,
have expressed concern over illegal and unsafe abortions. The CEDAW Committee, the Committee on
the Rights of the Child, the Human Rights Committee, and the Committee on Economic, Social and
Cultural Rights have explicitly asked states parties to review legislation criminalizing abortion. All of
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the committees, excluding the Committee on the Elimination of Racial Discrimination, have made the
important connection between illegal, unsafe abortion and high rates of maternal mortality. While the
CEDAW Committee and the Human Rights Committee have taken the lead in explicitly discussing
restrictions on abortion as a violation of women'’s right to life, all the committees except the Committee
on the Elimination of Racial Discrimination and the Committee against Torture have expressed concern
over the impact of abortion-related deaths on women’s rights to life and health.

The CEDAW Committee and the Human Rights Committee have explicitly linked lack of access to
contraceptive information and family planning services—and women'’s resulting reliance on unsafe
and illegal abortion—to high rates of maternal mortality. The Committee on the Rights of the Child has
also implicitly acknowledged the connection between adolescents’ lack of access to family planning
information and services and maternal mortality resulting from high rates of teen pregnancy and
unsafe abortion, and has recommended greater access to adolescent reproductive health programs
and services as a means to reduce maternal mortality.

The committees have also addressed barriers women face in attempting to access legal abortion
services. The CEDAW Committee and the Human Rights Committee have addressed the issue of
conscientious objection. The CEDAW Committee has found that provisions that allow conscientious
objection without ensuring women alternate access to abortion violate women'’s reproductive and
sexual rights. Furthermore, the CEDAW Committee has explicitly criticized legal requirements of
spousal authorization or parental consent for a woman or girl to obtain an abortion. More recently,
the Committee on the Rights of the Child expanded upon the needs of adolescents by calling for
youth-sensitive and confidential counseling, health care facilities, and access to reproductive health
and family planning information without parental consent.

The CEDAW Committee, the Committee on the Rights of the Child, and the Committee on Economic,
Social and Cultural Rights have expressed concern regarding sex-selective abortion. The CEDAW
Committee has called for states parties to develop strategies to overcome the practice by
counteracting traditional stereotypes regarding women'’s roles in society, and the Committee on the
Rights of the Child has called for stronger implementation of laws prohibiting sex-selective abortion.

The Committee against Torture has taken issue with the practice of coercing confessions from women
seeking lifesaving, emergency medical treatment after illegal abortions and with the use of those
confessions in the prosecutorial process. It has called for investigation and nullification of convictions
that do not conform to the Convention against Torture’s standards and protections. Finally, while there
are strong arguments to assert that intentional withholding of safe abortion services constitutes a form
of violence against women and therefore can be considered torture or cruel, inhuman, or degrading
treatment, the Committee against Torture has not addressed the issue in its concluding observations.
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Conclusions

e The committees could analyze abortion legislation and access in more depth and make
recommendations accordingly. For example, in cases where restrictive national laws recognize
narrow grounds for abortion, the committees could recommend that the state party ensure
safe and high-quality abortion services to those women legally permitted to have an abortion.
Moreover, the committees could ask states parties to interpret criminal laws pertaining to
abortion in the most liberal manner possible. They could also ask governments to clarify legal
and regulatory requirements for obtaining an abortion as a means to improving women'’s
access to the procedure. In countries where abortion is generally legal but inaccessible, the
committees could propose fully integrating abortion services in public health facilities and
adequately training and equipping providers to ensure that they perform the procedure safely.

- Committee on Economic, Social and Cultural Rights’ General Comment 14 is an
important tool, and the Committee could frame recommendations on access to
safe, legal abortion based on its provisions.

- Similarly, the CEDAW Committee could use the provisions of its General
Recommendation 24 to hold states parties responsible for the failure to ensure
safe and legal abortion services to women facing an unwanted pregnancy.

- The Human Rights Committee /s well situated to address the conflict of rights and
obligations in cases where abortion services are not available due to laws that
allow hospital personnel to conscientiously object to performing the procedure.
The Committee could emphasize that the right to conscientiously object belongs
to the individual provider and does not affect the obligations of governments and
health-care facilities to ensure that a woman has access to the procedure.

e The committees could recommend that states parties establish mechanisms of redress for
women who have been denied access to abortion services where abortion is legal.

- 7he Human Rights Committee’s could more systematically characterize restrictive
abortion laws, as well as the practices of forced abortions and sterilizations, as
violations of women'’s rights to autonomy and freedom from discrimination.

- The Committee on the Rights of the Child could continue its recent practice of

recommending that parental consent requirements be eliminated, due to their
interference with adolescents’ rights to confidentiality and privacy.
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e |n countries where abortion has been a primary method of birth control, the committees
could recommend that governments adopt policies and public education measures to
increase access to a broad range of contraceptive methods, as well as reiterate that abortion
needs to remain a legal, available backup method of birth control when contraceptive meth-
ods fail or when unprotected intercourse occurs.

e The Committee against Torture could broaden its conception of torture or cruel, inhuman, or
degrading treatment to include cases where safe, legal abortion services for women are
intentionally denied. The violence to women, including severe risk to their health and lives,
that results from the denial of safe abortion services could fall within the Committee’s
mandate based on Article 1 of the Convention against Torture.m
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