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IN THE SUPREME COURT OF THE STATE OF OKLAHOMA

(1) LARRY A. BURNS, D.O., on behalf of
himself and his patients,

Plaintiff/Appellant,

Z
e

vS.

(2) TERRY L. CLINE, in his official capacity
as Oklahoma Commissioner of Health,

(3) CARLB.PETTIGREW,D.O., in his official
capacity as President of the Oklahoma State
Board of Osteopathic Examiners, and

(4) GREG MASHBURN, in his official
capacity as District Attorney for Cleveland,
Garvin, and McClain Counties,

R i i i o P S I e I A N A

Defendants/Appcllccs.

APPELLANT’'S EMERGENCY MOTION FOR A TEMPORARY INJUNCTION
OR,IN THE ALTERNATIVE, AN EMERGENCY STAY OF THE DISTRICT
COURT’S ORDER TO PRESERYE THE STATUS QUO

Pursuant to 12 Okla, Stat. § 990.4(C), Appellant Larry Bums, D.O., respectfully
requests an emergency temporary injunction, or, in the altermative, an emergency stay to
preserve the status quo during the pendency of his appeal. Dr. Burns moved for a temporary
injunction below to enjoin Senate Bill 1848 (2014 Okla. Sess. Law Serv. Ch. 370 (West))
(*“S.B. 1848” or “the Act™), which, if allowed to go into effect on November 1, 2014, will
deprive Dr. Bumns of several ri gilts secured by the Oklahoma Constitution and irreparably harm
Dr. Burns and his patients. On October 24, 2014, District Court Judge Bills Graves, with no

analysis, held that Dr. Burns failed to establish a likelihood of success on the merits of his



single-subject, special law, and unconstitutional delegation claims. As Dr. Burns established,
however, S.B. 1848 offends the rights of all Oklahoma citizens by violating the Oklahoma
Constitution’s single-subject mandate, targeting physicians who provide abortion and their
patients for discriminatory treatment, and unconstitutionally delegating legislative authority to
unelected officials. The Act would deprive Dr. Burns of his livelihood and deprive women
throughout the state of Oklahoma of access to safe medical care.

For the Court’s convenience, Dr. Burns incorporates by reference and attaches his
Petition, Defendants’ Answer, Dr. Burns’s Motion for a Temporary Injunction, Dr. Burns’s
Memo of Law In Support Of His Motion for a Temporary Injunction, Defendants’ Response,
Dr. Burns’s Reply, and the Transcript of Proceedings below. Dr. Bumns incorporates by
reference his Petition in Errqr and his Motion to Retain.

When considering a motion for stay or a temporary injunction, this Court considers:
a) a likelihood of success on appeal; b) the threat of irreparable harm if relief is not granted; c)
potential harm to the opposing party; d) any risk of harm to the public interest. Okla. Sup. Ct.
R. 1.15(c)(2); Dowell v. Pletcher, 2013 OK 50, § 7, 304 P.3d 457, 460. The purpose of a
temporary injunction is to preserve the status quo and prevent the perpetration of a wrong or
the doing of an act whereby the rights of the moving party may be materially invaded, injured
or endangered. Okla. Pub. Employees Ass’n v. Okla. Military Dep’t, 2014 OK 48, 7 15, 330
P.3d 497, 504.

S.B. 1848 prohibits the performance of an abortion unless a physician with admitting

privileges at a general hospital within thirty miles of the facility is present at the facility, and

! Judge Graves held that Dr. Burns has standing to assert each of his Constitutional claims, but had no standing
to additionally assert those claims on behalf of his patients. Although Judge Graves’s holding flies in the face of
settled law, it does not impact the analysis of claims presented here under the Oklahoma Constitution. The
irreparable harm to the women of Oklahoma may be considered in weighing the risk of harm to the public interest.
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exposes abortion providers to criminal and civil penalties. It is composed of six distinct
provisions covering different subjects. The admitting privileges provision reads as follows:

On any day when any abortion is performed in a facility providing abortions, a

physician with admitting privileges at a general medical surgical hospital which

offers obstetrical or gynecological care in this state within thirty (30) miles of

where the abortion is being performed must remain on the premises of the

facility to facilitate the transfer of emergency cases if hospitalization of an

abortion patient or a child born alive is necessary and until all abortion patients

are stable and ready to leave the recovery room.
2014 Okla. Sess. Law Serv. Ch. 370, § 1(B) (West).

Dr. Burns is a doctor of osteopathic medicine, licensed by the State of Oklahoma. Dr.
Burns performs first trimester surgical and medication abortions. He has been providing safe
abortion care in Norman, Oklahoma for 41 years. Dr. Burns’s patients come from all around
the state, as well as from neighboring states. Even before S.B. 1848, Dr. Burns was subject to
extensive regulations governing patient care, infection control, personnel, emergency
protocols, doctor qualifications, recordkeeping, and reporting obligations. At present, as is
also required of all physicians who provide outpatient surgical procedures at ambulatory
surgical centers, see OKLA. ADMIN. CODE § 310:615-5-1(h) (2014), 27 OK Reg. 2536 (2014),
Dr. Burns already has a transfer agreement with a physician with hospital privileges at Norman
Hospital in the event of an emergency in compliance with OKLA. ADMIN. CODE § 310:600-9-

6(9) (2014). Burns Aff. 7.2

Legal abortion is one of the safest medical procedures in the United States;

2 The Affidavit of Larry A. Burns, D.O., dated October 1, 2014, is annexed as Appendix 2 to Plaintiff’'s Motion
for A Temporary Injunction and for Expedited Briefing and Hearing on That Motion Or, Alternatively, for a
Temporary Restraining Order Pending the Outcome of That Motion filed on October 2, 2014 (“Plaintiff’s
Motion for A Temporary Injunction”), which is found in the Exhibits to the Emergency Motion for Stay at
Exhibit 3.



approximately 3 in 10 women will obtain an abortion by the age of 45. Estes Aff. §923.3 Most
abortions can be safely performed in an outpatient setting, and only 1.3% of women in the
United States obtaining first trimester surgical abortions experience even minor complications.
Id. 17 24, 53. The prevalencé of major complications requiring treatment at a hospital is
approximately 0.05%. Id. 4 24. The risks of abortion compare favorably with the risks of
other gynecologic and non-gynecologic procedures that are typically performed in office-based
settings. Id. 41 18-20. The District Court did not reject this evidence and did not make
contrary findings of fact.

Dr. Bumns does not currently have admitting pri\;ileges because they are not necessary
to ensure the health of his patients. Complications are very rare among Dr. Burns’s patients.
In four decades, only one patient, suffering from prolonged anesthetic effect, was transported
by ambulance from the clinic. Burns Aff. § 17. That patient awoke by the time the ambulance
arrived, was taken to the hospital for observation, and, when Dr. Burns went to the hospital to
check on her, was in good condition and released within three hours of her arrival. Id. Dr.
Burns provides his patients with a telephone number where they can reach him at all times.
Burns Aff. § 11.

In the very rare case in which the patient needs to be treated at a hospital, the quality
of care the patient receives will not be affected by whether the abortion provider has admitting
privileges at that particular hospital. Estes Aff. ] 38-39. Emergency room physicians,
regardless of whether they perform abortions, are qualified to manage the care of a patient

experiencing a complication from an abortion, because such complications are the same as

3 The Affidavit of Christopher M. Estes, M.D., M.P.H., dated October 1, 2014, is annexed as Appendix 2 to
Plaintiff’s Motion for A Temporary Injunction, which is found in the Exhibits to the Emergency Motion for
Stay at Exhibit 3.



those that would follow a spontaneous miscarriage or other gynecologic surgery. Id.
Moreover, if a complication requiring emergency treatment occurs after a patient has left the
clinic, she should proceed to the nearest emergency room, which would not necessarily or even
likely be a hospital at which Dr. Burns may be able to obtain privileges. Burns Aff. §f 15; Estes
Aff. 7 40-45. The admitting privileges requirement will not improve the ability of women to
receive safe abortion care in Oklahoma. Estes Aff. 4448, 53. In fact, the requirement departs
from accepted medical practice. Id. 9 30; Burns Aff. 4 19.

S.B. 1848 is composed of six distinct provisions covering different subjects with no
common theme or purpose, in violation of the Oklahoma Constitution’s single-subject rule.
OKLA. CONST. art. V, § 57. In addition to the admitting privileges provision, S.B. 1848 directs
the State Board of Health to establish standards for abortion facilities addressing (a) supplies
and equipment; (b) the training of physicians assistants and volunteers; (c) the medical
screening and evaluation of abortion patients; (d) the performance of abortions and post-
procedure follow-up care; and additionally requires (e) facilities performing abortions to report
a patient’s or a “born-alive child’s injury” to the State Board of Health and other professional
licensing and regulatory boards. 2014 Okla. Sess. Law Serv. Ch. 370, §§ 1(A), 1(C)-1(G)
(West). In Nova Health Sys. v. Edmondson, 2010 OK 21, § 1, 233 P.3d 380, 382, this Court
struck down a statute regulating abortion, holding that although each provision concerned
“freedom of conscience,” the statute was “obviously violative” of the single-subject rule
because it comprised portions of five bills and involved multiple subjects. The Court
admonished:

We are growing weary of admonishing the Legislature for so flagrantly

violating the terms of the Oklahoma Constitution. It is a waste of time for the
Legislature and the Court, and a waste of the taxpayer’s money. . . .



[Wle again restate: THE CLEAR LANGUAGE OF THE OKLAHOMA
CONSTITUTION REQUIRES THAT ALL LEGISLATIVE ACTS SHALL
EMBRACE BUT ONE SUBIJECT.
Id. at 9 1, 381-82 (emphasis in original). The admitting privileges provision failed to pass as
a stand-alone bill and was only enacted when combined with five other unrelated provisions;
it is quintessential logrolling. See In re Initiative Petition No. 382,2006 OK 45, 14-15, 142
P.3d 400, 407—408; Douglas v. Cox Ret. Props., Inc., 2013 OK 37, 94 10-11, 302 P.3d 789,
793-94.

In addition, by requiring only physicians who provide abortion services to obtain
hospital admitting privileges, the law targets Dr. Burns and his patients for discriminatory
treatment in violation of the constitutional prohibition against special laws. OKLA. CONST. art.
V, § 59; Reynolds v. Porter, 1988 OK 88, 760 P.2d 816, 822, 824-25. For example, in Nova
Health Sys. v. Pruitt, No. 2:12-cv-00395, 2012 WL 1034022 (Dist. Ct. Okla. Cnty. Mar. 28,
2012), the court permanently enjoined a mandatory ultrasound requirement that subjected
physicians to unique professional burdens, holding that the law improperly addressed only
patients and physicians conceming abortions and did not address patients and physicians
concerning “other medical care where a general law could clearly be made applicable.”
Moreover, there is no “valid legislative objective” for singling out physicians who perform
abortions from all other doctors who provide outpatient surgical procedures or abortion
patients from all other surgical outpatients. See Reynolds, 1988 OK 88, 760 P.2d 816, 822. As
courts across the country have recognized, admitting privileges statutes like S.B. 1848 do not
advance an asserted interest in women’s health. Planned Parenthood Se., Inc. v. Strange,

2:13CV405-MHT, 2014 WL 3809403, at *41 (M.D. Ala. Aug. 4, 2014) (privileges

requirement fell outside the range of standard medical practice and would undermine women’s



health by cutting off access); Planned Parenthood of Wis. v. Van Hollen, No. 13—cv—465—
wmc, 2013 WL 3989238, *14 (W.D. Wis. Aug. 2, 2013) (“[D]efendants are unlikely to
establish . . . that there is a reasonable relationship between the admitting privileges
requirement and matemal health.”); Planned Parenthood of Greater Tex. Surgical Health
Servs. v. Abbott, 951 F. Supp. 2d 891, 900 (W.D. Tex. 2013), rev’d on other grounds, 748 F.3d
583 (5th Cir. 2014) (“[Tlhere is no rational relationship between improved patient outcomes
and hospital admitting privileges within 30 miles of a facility in which a physician provides
abortion services.”). Further, admitting privileges laws are not consistent with accepted
medical practices. See Am. College of Obstetricians and Gynecologists, Guidelines for
Women's Health: A Resource Manual 433 (3d ed. 2007); ACOG/AMA Amici Curiae Brief,
Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 734 F.3d 406 (5th Cir.
2013) (No. 13-51088), 2013 WL 6837500. Similarly, the Oklahoma State Medical Association
(“OSMA”) opposed S.B. 1848, warning that it “may not reflect the best interest of the patient.”
Burns Aff. § 19, Ex. A. Rather than advancing women’s health, S.B 1848 will have the effect
of closing one of three clinics in Oklahoma, drastically reducing the availability of services to
women throughout the State, and thereby exposing them to greater health risks. Estes Aff.
99 50-52; Burns Aff. 9 34-35.

The Act is also an unconstitutional delegation of legislative authority to hospital boards
to determine, without requirements prescribed by the legislature, which physicians can provide
abortions. OKLA. CONST. art. IV, § 1; art. V, § 1. Hospital boards grant admitting privileges
based on varying requirements that are not related to a physician’s qualifications. In fact, in

response to Dr. Burns’s assertion that admitting privileges are not a proxy for clinical expertise,



the State readily admitted that “we don’t particularly care what their [the hospitals’] standards
are.” Ex.7(10/17/14 Hrg.) at 36.

It is a clear violation of the non-delegation doctrine for the legislature to make hospital
boards gatekeepers for abortion access in the state. “The formulation of policy is a legislature’s
primary responsibility,” protecting voters’ ability to hold policy-makers accountability for the
policies they set. See Democratic Party of Okla. v. Estep, 1982 OK 106, 652 P.2d 271, 277
n.25. The Legislature’s abdication of its responsibility is én affront to all Oklahoma citizens.
See id. at 277-78; Oklahoma City v. State ex. rel. Dep 't of Labor, 1995 OK 107, 918 P.2d 26,
29-30.

Finally, although Dr. Burns has applied for admitting privileges at all 16 of the eligible
hospitals within 30 miles of his practice, Burns Aff. ] 22-32, those hospitals are under no
obligation to act on his applications within a certain period of time, and it is highly unlikely
that he will receive admitting privileges decisions from all hospitals prior to the Act taking
effect, in violation of his procedural due process rights. OKLA. CONST. art 11, § 7. See Planned
Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 748 F.3d 583, 600 (5th Cir.
2014); June Med. Servs., LLC v. Caldwell, No. 3:14-CV-00525-JWD-RLB, 2014 WL
4296679, at *7 (M.D. La. Aug. 31, 2014).

In ruling against Dr. Burns’s due process claim, Judge Graves relied on mistakes of
fact and law. First, Dr. Burns did not wait “51 days after S.B. 1848 was enacted” before
applying to the first hospital. Order Denying Temporary Injunction, Case No. CV-2014-1896,
(Filed Oct. 24, 2014) at p. 3. As is evident in Exhibit 3, (Appendix 2, Ex. B), July 18, 2014 is
that date on the letter sent by Norman Regional Hospital notifying Dr. Burns that his

application was denied; Dr. Burns had applied prior to that date. Second, in Abbott, 748 F.3d



583, the Fifth Circuit stayed enforcement of the admitting privileges law until physicians had
heard back on all their admitting privileges applications — as long as the applications were
submitted by the effective date of the statute. Here, Dr. Bumns clearly submitted all his
applications well before the November 1, 2014 effective date.

With respect to Dr. Burns’s showing of irreparable harm, Judge Graves disregarded
prevailing legal standard. Oklahoma law defines “irreparable” harm as “incapable of being
fully compensated by money damages. . . .” Tulsa Order of Police Lodge No. 93 v. City of
Tulsa, 2001 OK CIV APP 153,928, 39 P.3d 152, 159. If allowed to take effect, the Act would
deprive Dr. Burns of several rights secured by the Oklahoma Constitution. Such deprivation
of constitutional rights is per se irreparable harm. See Caldwell, 2014 WL 4296679 at *7
(plaintiffs showed admitting privileges requirement would irreparably injure physicians where
challenged law violated due process rights) (citing Elrod v. Burns, 427 U.S. 347, 373 (1976)
(loss of constitutional “freedoms . . . unquestionably constitutes irreparable injury”)). Second,
if S.B. 1848 is allowed to take effect, Dr. Burns will be forced to close his practice and deprived
of his livelihood. See Okla. Pub. Emps. Ass’'nv. Okla. Military Dep’t, 2014 OK 48, 4 34, 330
P.3d 497, 509.

Further, there are only two other abortion providers in Oklahoma; one in Oklahoma
City and one in Tulsa. Out of the total number of abortions performed in 2013,* Dr. Burns
performed 44 percent of the procedures. Burns Aff. § 10. If Dr. Bums is forced to stop
providing abortions, even assuming both other clinics are able to stay open, they are unlikely

to be able to meet the increased demand for medical services. Burns Aff. 4 34, 35. Women

4 Abortion Surveillance in Oklahoma, 2002-2013 Summary Report, OKLAHOMA DEPARTMENT OF HEALTH,
available at http://www.ok.gov/health2/documents/HCI_2002-20131TOPtrends.pdf (last visited Oct. 1, 2014).

9



will therefore likely face delays in obtaining abortions, increasing their risk of complications
and costs. Estes Aff. 9 50. Delay will also mean that some women do not get appointments in
time to qualify for a medication abortion. /d. Other women may progress beyond the time
when legal second trimester abortion is available in Oklahoma. Id.

Although legal abortion is a very safe procedure, the risks increase as the pregnancy
advances. Id. Thus, delays increase the risk of complications, thereby undermining rather than
furthering women’s health. Estes. Aff. 99 49-51. For some women, the burdens created by
S.B. 1848 may cause them to carry an unwanted pregnancy to term or attempt a self-induced
abortion. /d. ] 51-52. These real-life consequences are inevitable if S.B. 1848 substantially
reduces access to abortion. /d.

Unlike Dr. Burns and his patients, the Defendants will suffer no harm if a temporary
injunction is granted. A temporary injunction would allow Dr. Burns to continue to provide -
- and women to receive -- access to abortion from a doctor with én impeccable safety record.
This would also preserve the status quo while this Court has an opportunity to consider whether
the Act runs afoul of the Oklahoma Constitution. Hastings v. Kelley, 2008 OK CIV APP 36,
9 13, 181 P.3d 750, 753 (“[A] temporary injunction is . . . designed to preserve the . . . status
quo until a final determination of the controversy.”) Morecover, it is well-settled that the
enforcement of an unconstitutional law is contrary to the public interest. See, e.g., Am. Civil
Liberties Union v. Johnson, 194 F.3d 1149, 1163 (10th Cir. 1999); Entm’t Merchs. Ass’n v.
Henry, No. CIV-06-675-C, 2006 WL 2927884 at *3 (W.D. Okla. Oct. 11, 2006).

For the foregoing reasons, Dr. Burns respectfully requests that this Court enter a

temporary injunction or stay of proceedings to preserve the status quo and prevent enforcement
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of S.B. 1848 during the pendency of this litigation.’

Dated: October 27, 2014

Resp ectﬁllly submitted,

"'. Blake Pation, OBA No.30673

Walding & Patton
400 N. Walker Ave., Suite 195
Oklahoma City, OK 73102-1889
Telephone: (405) 605-4440

Martha M. Hardwick, OBA No. 3847
P. O. Box 307
Pauls Valley, Oklahoma 73075
Telephone: (918) 749-3313
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Fax: (917) 637-3666
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to Associate Pending

**Admitted to Practice by Order dated Oct. 2, 2014

ATTORNEYS FOR PLAINTIFF

5 A judgment issuing or refusing to issue an injunction will not be disturbed on appeal unless the lower court has
abused its discretion or the decision is clearly against the weight of the evidence. Dowell v. Pletcher, 2013 OK
50, 304 P.3d 457, 460. Because the district court misapplied the law and disregarded the uncontroverted
evidentiary record in this case, the district court’s decision was clearly an abuse of discretion.
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APPELLANT’S CERTIFICATE OF COMPLIANCE
WITH SUPREME COURT RULE 1.15(c)(1)

Pursuant to Sup. Ct. R. 1.15(c)(1), counsel for Appellant Larry A. Burns, D.O., certifies
that it requests this Court to act within less than a week on its application for stay in order to
effect the relief requested because, following a hearing on October 17, 2014, Judge Graves
took the issue under advisement and did not issue an Order Denying Appellant’s Motion for a
Temporary Injunction until Friday, October 24, 2014, and the statute at issue is scheduled to

take effect on November 1, 2014,

~Blake Patton, OBA No. 30673
Walding & Patton
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 27™ of October, 2014, of a copy of the
foregoing was served via U.S. mail, postage prepaid, on the following:

M. Daniel Weitman, Assistant Attorney General
Sarah Greenwalt, Assistant Solicitor General
Oklahoma Attorney General’s Office

313 NE 214 Street

Oklahoma City, OK 73105

J .thon, Esq.
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FILED IN DISTRICT COURT
OKLAHOMA COUNTY
IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA 0CT -22014

TIM RHODES

(1) LARRY A. BURNS, D.O., on behalf of 75 COURT CLERK

himself and his patients,

Plaintiff,
Case No.

L TaNS

)

)

)

)

)

)

)
(2) TERRY L. CLINE, in his official ) J“dgecv_zmﬁg 9 6
capacity as Oklahoma Commissioner of ; -

)

)

)

)

)

)

V.

Health;

(3) CARL B. PETTIGREW, D.O., in his
official capacity as President of the
Oklahoma Statc Board of Osteopathic
Examiners; and )

(4) GREG MASHBURN, in his official
capacity as District Attorney for Cleveland,
Garvin, and M¢Clain Counties,

Defendants.
VERIFIED PETITION

L. Plaintiff Larry A. Burns, D.O., by and through his undersigned attorneys, brings
this Petition against the above-named Defendants, their employees, agents, and successors in
office, and in support thereof alleges the following:

L PRELIMINARY STATEMENT

2. Dr. Burns, on behalf of himself and his patients, brings this action to challenge the
validity of Senate Bill 1848 (“S.B. 1848,” the “statute™ or the “Act”) under the Oklahoma
Constitution. Enrolled Senate Bill No. 1848, (2014 Okla. Sess. Law Serv. Ch. 370 (West))

(Attached hereto as Exhibit A.). S.B. 1848 was signed mto law by Governor Mary Fallin on



May 28, 2014 and goes into effect on November 1, 2014.

i S.B. 1848 requires physicians performing abortions in Oklahoma to have admitting
privileges at a general hospital within thirty miles of the facility at which the abortion is
performed. Violation of the admitting prtvileges requirement exposes abortion providers to an
array of intimidating criminal, civil, and administrative penalties.

4. S.B. 1848 imposes unique burdens on physicians who provide abortions that are
not imposed on any other health care providers in Oklahoma. These burdens are inconsistent
with accepted medical standards, serve no legitimate state interests, and will force Dr. Burns
to close his medical practice. The consequence will be a significant reduction in the number
and geographic distribution of medical facilities in the State where women can access abortion
care.

5. The statute violates the Oklahoma Constitution in numerous ways. Specifically, it
violates (a) the single-subject rule, (b) the special law prohibition, (c) the non-delegation
clause, (d) the guarantee of equal protection, and (e) the guarantee of procedural due process.
In addition, the statute impermissibly burdens the fundamental substantive due process rights
of Dr. Burns’s patients to terminate a pregnancy.

6. Plaintiff seeks declaratory and injunctive relief from these constitutional violations.

IL JURISDICTION AND VENUE

7. Jurisdiction is conferred on this Court by OKLA. CONST. art. VII, § 7(a).

8. Dr. Bumns’s claims for declaratory and injunctive relief are authorized by OKLA.
STAT. tit. 12, §§ 1651 and 1381 and by the general equitable powers of this Coutt.

9. Venue is appropriate under OKLA. STAT. tit. 12, § 133 because the official residence

of two of the three Defendants is in Oklahoma County.



IIl. THE CHALLENGED STATUTE

10.  S.B. 1848 requires that “on any day when any abortion is performed in a facility
providing abortions, a physician with admitting privileges at a general medical surgical
hospital which offers obstetrical or gynecological care in this state within thirty (30) miles of
where the abortion is being performed must remain on the premises of the facility to facilitate
the transfer of emergency cases if hospitalization of an abortion patient or a child born alive is
necessary and until all abortion patients are stable and ready to leave the recovery room”
Enrolled Senate Bill No. 1848, § 1(B), 2014 Okla. Sess. Law Serv. Ch. 370 (West). S.B. 1848
was enacted on May 28, 2014.

11.  S.B. 1848 also directs the State Board of Health to (a) establish abortion facility
supplies and equipment standards; (b) adopt standards relating to the training of physicians
assistants and volunteers at facilities providing abortions; (c) adopt standards related to the
medical screening and evaluation of each abortion patient; (d) adopt standards related to the
performance of the abortion procedure and post-procedure follow-up care; and (e) requires
facilities performing abortions to record in writing, within ten days, each incident resulting in
a patient’s or a “born-alive child’s injury” occurring at the facility with the State Board of
Health and all appropriatc professional licensing and regulatory boards.

12.  Violation of S.B. 1848 carries criminal penalties: “Any person who intentionally,
knowingly or recklessly, violates the provisions of [S.B. 1848] or any standards adopted by
the State Board of Health in accordance with [S.B. 1848] shall be guilty of a felony.” 1d. § 1(J).

13.  The statute further provides for substantial civil penalties: “Any violation of this
act or any standards adopted under this act may be subject to a civil penalty or fine up to

Twenty-five Thousand Dollars ($25,000.00) imposed by the State Board of Health. Each day



of violation constitutes a separate violation for purposes of assessing civil penalties or fines.”
Id § 1(K).

IV. PARTIES

14.  Plaintiff Larry A. Bumms, D.O., is a physician who has been licensed to practice
medicine in the State of Oklahoma since 1973. As part of his medical practice in Norman,
Oklahoma, Dr. Bummns provides first-tritnester surgical and medication abortions. Dr. Burns’s
practice is licensed as an abortion facility by the Oklahoma State Department of Health.
Although Dr. Burmns has applied for admitting privileges at a number of hospitals within 30
miles of his clinic, no hospital to date has granted him admitting privileges. Dr. Burns brings
claims on behalf of himself and his patients.

15.  Defendant Terry L. Cline is the Oklahoma Commissioner of Health. He oversees
the Oklahoma State Board of Health, which issues licenses to facilities at which abortions are
performed and oversees compliance with the regulation of such facilities. OKLA. STAT. ANN.
tit. 63, § 1-706(A), (B)(1); OkLA. ApmiN. CopE § 310:600-7-3. The Oklahoma State Board
of Health is also empowered to impose a civil penalty of $25,000 per day for violations of the
admitting privileges requirement. S.B. 1848 § 1(K). He is sued in his official capacity.

16.  Defendant Carl B. Pettigrew, D.0O., is the President of the Oklahoma State Board
of Osteopathic Examiners (“Osteopathic Board”). The Osteopathic Board, among other things,
issues medical licenses to physicians trained m schools of osteopathic medicine and has the
authority to take disciplinary action against licensees, OKLA, STAT. ANN. tit. 59, § 637; id.
§ 637.1. He is sued in his official capacity.

17.  Defendant Greg Mashburn is the District Attorney for District 21, which includes

Cleveland County where Normman is located. The district attorney has the power to prosecute



violations of the admitting privileges requirement as a felony. S.B.' 1848 § 1(J), OKLA. STAT.
ANN. tit. 19, § 2154,

V. EXISTING REGULATORY FRAMEWORK

18, Prior to the enactment of S.B. 1848, Oklahoma already had in place an extensive
set of laws and regulations concerning the perforinance of abortions, including laws intended
to ensure that emergency procedures are in place should a woman suffer from complications
during or following an abortion procedure. See OKrLA. ADMIN. CODE § 310:600-9-6 (2014).
For example, abortion facilities are required to establish a protocol for the transfer of patients
requiring emergency treatment that cannot be provided on-site. Id. § 600-9-6(9). The protocol
must include procedures t0 contact the local ambulance service and expedite the transfer to the
receiving hospital. Appropriate clinical patient information must be provided to the receiving
facility. /d. If the attending physician does not have admitting privileges at a local general
hospital, the physician niust attest that arrangements have been made with a physician having
hospital privileges to receive emergency cases. Id.

19.  Physicians who perform procedures in ambulatory surgical centers (“ASCs”) that
are comparable to, and more complicated than, abortion are similarly required to have a written
protocol for the transfer of patients requiring emergency treatment that cannot be provided on-
site. No physician at an ASC is required to have admitting privileges in order to perform out-
patient procedures. See OKLA. ADMIN. CODE § 3 10:615-5-1(h), 27 OK Reg. 2536 (2014).

VI. FACTUAL ALLEGATIONS

20. In the entire State of Oklahoma, there are currently only three health care providers
that are licensed to operate facilities where abortions are performed: Reproductive Services of

Tulsa, Qutpatient Services for Women in Oklahoma City, and Plaintiff Dr. Burns in Norman,



approximately 17 miles from Oklahoma City.

Abortion is Safe

21.  Abortion is a very safe procedure. The prevalence of any complication following
a first timester surgical abortion — including minor complications — is approximately 1.3%.
The prevalence of major complications requiring treatment at a hospital is approximately
0.05%. Medication abortion is also very safe and has the same symptoms as miscartiage.
Because the medication takes hours or days to take effect, a patient will not be in the doctor’s
office when the abortion occurs.

22.  In his 41 years of providing abartions to women in Oklahoma, Dr. Bums has sent
only one patient to the emergency room due to complications at the clinic; that patient was
suffering from prolonged anesthetic effect. This patient awoke by the time the ambulance
arrived and was taken to the hospital for observation. She was released from the hospital and
sent home within three hours of her arrival.

Procedural Due Process

23.  S.B. 1848 deprives Dr. Bums of procedural due process by failing to afford him
adequate time to obtain admitting privileges prior to the statute’s effective date.

24.  The admitting privileges law was signed by the govemnor on May 28, 2014, and
becomes effective on November 1, 2014. Oklahoma law imposes no time limits on how long
a hospital may consider an application for admitting privileges and it is clear, based on Dr.
Bums’s good faith efforts to comply, that 157 days is not enough time. Not only can it take
weeks to file an application -- identifying appropriate hospitals, obtaining applications,
gathering supporting documents, and scheduling interviews -- but, once an application is filed,

the hospital has no prescribed time limit within which to respond. Although Dr. Burns is



applying for privileges and has applications pending, he does not expect to receive notification
regarding several of those applications prior to November 1.

25.  Absent a temporary injunction or a temporary restraining order, Dr. Burns will be
forced either to stop practicing or face criminal sanctions. Such a denial of his right to practice
his profession, when for reasons beyond his control he is unable to come into compliance,
amounts to unreasonable governmental interference, in violation of his procedural due process
rights under the Oklahoma constitution.

Multiple Subjects Addressed in S.B. 1848

26.  As noted above, S.B. 1848 is composed of six distinct provisions that have no
common theme or purpose. Legislators voting for the bill could reasonably have favored one
of its provisions while opposing another.

S.B. 1848 is an Unconstitutional Special Law That Singles Out
Dr. Burns and His Patients

27.  S.B. 1848 arbitrarily singles out less than an entire class of similarly affected
pcrsons — physicians who perform outpatient procedures in an office setting — for different and
more burdensome regulations than all other health care providers in the state. The admitting
privileges mandate is reasonably suscepﬁble of general treatment, yet only physicians who
perform abortions are subject to this special law.

28.  S.B. 1848 arbitrarily singles out another group that is less than entire class of
similarly affected persons — patients seeking outpatient procedures in an office setting. The
law imposes this onerous regulation on patients secking abortions, not on all patients seeking
outpatient surgical procedures.

29.  Physicians who perform various kinds of surgical procedures outside a hospital



setting are not required to have admitting privileges at the hospitals to which they refer patients
for further treatment. Requiring hospital admitting privileges for abortion providers departs
from accepted medical practice. Nor is there any valid legislative objective for singling out
abortton patients from all other patients. Such differential treatment is not related to the
promotion of women’s health or any other governmental interest.

30.  Because the Act treats similarly situated physicians and patients differently by
singling out abortion physicians for regulation, and the admitting privileges requirement is not
reasonably and substantially related to a valid legislative objective, it is an unconstitutional
special law.

Equal Protection
31. As described above, S.B. 1848 creates an arbitrary classification by singling out
physicians who provide abortion services from physicians who provide outpatient surgical
procedures and by singling out abortion patients from patients undergoing outpatient surgical
procedures.

32. Because the Act creates an arbitrary classification by singling out abortion
providers and their patients and is not adequately related to a legitimate government purpose,
it violates the equal protection clause.

Unconstitutional Delegation

33.  S.B. 1848 delegates to hospital boards the power to decide which doctors may
provide essential women’s health care but it fails to give specific instructions about the factors
a hospital must consider in making that determination. It therefore leaves an important
determination to the unrestricted and standardless discretion of unelected bureaucrats.

34.  Hospitals, rather than being tasked with making rules of a subordinate character to



carry out the legislature’s policy with respect to abortion providers, instead make their
admitting privileges decisions in accordance with their own bylaws and interests. Accordingly,
hospitals can and do deny physicians admitting privileges for reasons wholly unrelated to
clinical expertise. It is a clear violation of the non-delegation doctrine for the legislature to
grant to hospital boards the role of gatekeeper for abortion providers, which serves as a de
facto determinant of abortion access in the state.
Constitutionally Protected Right to Abortion Compromised

35. Women in Oklahoma face many challenges in accessing abortion. These
challenges include poverty, lack of service providers, lack of access to transportation, need for
child care, and inability to take time off from work. Requiring Dr. Bumns to obtain hospital
admitting privileges would force him to close his medical practice, leaving no more than two
remaining abortion providers. Without additional capacity at these clinics, it will be
significantly more difficult, if not impossible, for many Oklahoma women to exercise their
constitutional right to aboﬁibn.

VIil. CLAIMS FOR RELIEF

First Claim for Relief
(Due Process)

36.  The allegations of paragraphs 1 through 35 are incorporated as though fully set
forth herein.

37.  S.B. 1848 violates the principle of due process of the law, in violation of OKLA.
CONST. art. I, § 7, by failing to afford Dr. Burns adequate time to comply prior to the statute’s

effective date.



Second Claim for Relief
(Single-Subject Rule)
38. The allegations of paragraphs 1 through 35 are incorporated as though fully set forth
herein.
39.  S.B. 1848 violates OKLA. CONST. art. 5, § 57 because it addresses more than one
subject.

Third Claim for Relief
(Special Law)

40.  The allegations of paragraphs 1 through 35 are incorporated as though fully set
forth herein.

41.  S.B. 1848 constitutes an impewmissible special law in violation of OKLA. CONST.
art. V, § 59 because it singles out less than an entire class of similarly situated persons for
different treatment.

Fourth Claim for Relief
(Improper Delegation)

42.  The allegations of paragraphs | through 35 are incorgorated as though fully set
forth herein.

43.  S.B. 1848 violates the principles of separation of powers and the role of the state
legislature, in violation of OkLA. CONST. articles IV and V, respectively, by impermissibly
delegating fundamental policy-making authority to hospitals and without adequate directions
for the implementation of any declared policy.

Fifth Claim for Relief
(Equal Protection)

44,  The allegations of paragraphs 1 through 35 are incorporated as though fully set

forth herein.
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45.  S.B. 1848 violates the principle of equal protection of the laws, in violation of
OKLA. CONST. art. II, § 7, by subjecting the Plaintiff and his patients to an unreasonable
classification.

Sixth Claim for Reliel
(Right to Terminate a Pregnancy)

46.  The allegations of paragraphs 1 through 35 are incorporated as though fully set
forth herein.

47.  S.B. 1848 violates the right of Plaintiff’s patients to terminate a pregnancy, which
is protected as an inherent right by OKLA. CONST. art. 11, § 2 and as a fundamental right by
OKLA.CONST. art. I1, § 7.

Seventh Claim for Relicf
(Declaratory Judgment - Unconstitutional and Void)

48.  The allegations of paragraphs 1 through 35 are incorporated as though fully set
forth herein.

49,  Because the Act violates the Oklahoma Constitution, declaratory judgment is
warranted stating that the Act is unconstitutional and void. The judgment would terminate the
controversy giving rise to this proceeding. See id.

50. . Declaratory judgment is warranted because S.B. 1848 violates Plaintiff’s

constitutional rights and the constitutional rights of Plaintiff’s patients.

Eighth Claim for Relief
(Temporary Injunction and Temporary Restraining Order)

51.  The allegations of paragraphs 1 through 35 are incorporated as though fully set
forth herein,

52.  If S.B. 1848 goes into effect, it will irreparably harm Plaintiff and his patients.

11



53.  Immediate relief is required to prevent and enjoin this harm. Defendants should be

temporarily enjoined from enforcing the act.

Ninth Claim for Relief

{Permanent Injunction)

54, The allegations of paragraphs | through 35 and 51-53 are incorporated as though
fully set forth herein.

55. Because the Act violates the Oklahoma Constitution, warranting declaratory
judgment stating that S.B. 1848 is unconstitutional and void, Defendants should be
permanently enjoined from enforcing the Act.

VIII. PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully request that this Court:

56. Issue a declaratory judgment that S.B. 1848 violates the Oklahoma Constitution
and is void and of no effect; and |

57.  Issuc permanent injunctive relief, without bond, restraiming Defendants, their
employees, agents, and successors in office from enforcing S.B. 1848; and

58.  Grant such other and further relief as the Court may deem just and proper, including
reasonable attorney’s fees and costs.

Dated: October 2, 2014

Respectfully submitted,

“e-Blake Patton, OBA No.15608
Walding & Patton
400 N. Walker Ave., Suite 195
Oklahoma City, OK 73102-1889
Telephone: (405) 605-4440

Martha M. Hardwick, OBA No. 3847
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HARDWICK LAW OFFICE
P.O. Box 35975
Tulsa, Oklahoma 74153
Telephone: (918) 749-3313

Janet Crepps*

South Carolina Bar No. 15902
Alaska Bar No. 8407062
llene Jaroslaw™*

New York Bar No, 2241131
Genevieve Scott**

New York Bar No. 4922811
CENTER FOR REPRODUCTIVE RIGHTS
120 Wall Street, 14 Floor
New York, NY 10005
Telephone: (917) 637-3697
Fax: (917) 637-3666
*Out-of-State Attorney Application and Motion to
Associate Forthcoming
**Out-of-State Attorney Applications Filed

ATTORNEYS FOR PLAINTIFF
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VERIFICATION

The undersigned Plaintiff has read the contents of the Verified Petition. The undersigned

hereby verifies, under penalty of perjury, that the contents of the Verified Petition are true
and correct to the best of his present knowledge.
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IN THE DISTRICT COURT FOR OKLAHOMA COUNTY
STATE OF OKLAHOMA

(1) LARRY A. BURNS, D.O., on behalf of
himself and his patients,

Plaintiff,
V.

Case No. (\,“Zoi"\ sl ¥ 4 ¥4

(2) TERRY L. CLINE, in his official capacity as
Oklahoma Commissioner of Health

(3) CARL B. PETTIGREW, D.O., in his official
capacity as President of the Oklahoma State
Board of Osteopathic Examiners, and

(4) GREG MASHBURN, in his official capacity
as District Attorney for Cleveland, Garvin, and
McClain Counties;

Tudge é' Faves
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Defendants.
CERTIFICATE OF SERVICE ON OKLAHOMA ATTORNEY GENERAL
Pursuant to Local Rule 37 (D), the undersigned hereby certifies that true and comrect
copies of the petition, motion, and brief challenging Enrolled Senate Bill No. 1848 were
served on the Office of the Oklahoma Attorney General.

Respectfully submit

1. Blake Patton, Oklahoina Bar No. 30673
WALDING & PATTON PLLC

400 N. Walker Avenue, Suite 195
Oklahoma City, OK 73102-1889

Phone: (405) 605-4440

Email: bpatton@waldingpatton.com
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An Act

ENROLLED SENATE

BILL NO. 1848 By: Treat, Newberry, Allen,
Griffin and Echols of the
Senate
and

Grau, Christian, Ritze,
Kern, Reynolds, Turner,
Roberts (Sean), Fisher,
Derby, Johnson, Cockroft,
Biggs and Walker of the
House

An Act relating to public health; directing State
Board of Health to establish certain standards:;
requiring physicians with certain privileges to
remain at certain facilities for certain time period;
requiring certain training for physicians, physician
agsistants, and volunteers; requiring medical
screenings prior to performance of abortion;
providing standards for screenings; requiring offer
of examination after abortion; requiring certain
facilities to keep certain records; requiring
reporting of injuries and death to State Department
of Health; requiring filing of incident reports to
appropriate boards; providing penalties for
performance of abortions without licensure;
authorizing certain legal action against certain
persons; providing for codification; and providing an
effective date.

SUBJECT: Establishment of certain medical procedure standards



BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. NEW LAW A new section of law to be codified
in the Oklahoma Statutes as Section 1-748 of Title 63, unless there
is created a duplication in numbering, reads as follows:

A. The State Board of Health shall establish abortion facility
supplies and equipment standards, inc¢luding equipment required to be
immediately available for use in an emergency. Such standards
shall, at a minimum:

1. Specify required equipment and supplies, including
medications, reguired for the performance of abortion procedures and
for monitoring the progress of each patient throughout the abortion

procedure and post-procedure recovery peried;

2. Require that the number or amount of equipment and supplies
at the facility is adequate at all times to assure sufficient
quantities of clean and sterilized durable equipnent and supplies to
meet the needs of each patient;

3. Specify the mandated equipment and supplies for required
laboratory tests and the requirements for protocols to calibrate and
maintain laboratory equipment at the abortion facility or operated

by facility staff;
4. Require ultrasound equipment in all abortion facilities; and

5. Require that all equipment is safe for the patient and
facility staff, meets applicable federal standards, and is checked
annually to ensure safety and appropriate calibration.

B. On any day when any abortion is performed in a facility
providing abortions, a physician with admitting privileges at a
general medical surgical hogpital which offers obstetrical or
gynecological care in this state within thirty (30) miles of where
the abortion is being performed must remain on the premises of the
facility to facilitate the transfer of emergency cases if
hospitalization of an abortion patient or a child born alive is
necessary and until all abortion patients are stable and ready to
leave the recovery room.
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C. The State Board of Health shall adopt standards relating to
the training physician assistants licensed pursuant to the
provisions of Section 519.1 of Title 59 of the Oklahoma Statutes and
employed by or providing services in a facility providing abortions
shall receive in counseling, patient advocacy, and the specific
medical and other services.

D. The State Board of Health shall adopt standards related to
the training that volunteers at facilities providing abortions shall
receive in the specific services that the volunteers provide,
including counseling and patient advocacy.

E. The State Board of Health shall adopt standards related to
the medical screening and evaluation of each abortion patient. At
minimum these standards shall require:

1. A medical history, including the following:

a. reported allergies to medications, antiseptic
solutions, and latex,

b. obstetric and gynecological history,
c. past surgeries, and
d. medication the patient is currently taking;

2. A physical examination, including a bimanual examination
estimating uterine size and palpation of the adnexa; and

3. The appropriate preprocedure testing, including:

a. urine or blood tests for pregnancy, if ordered by a
physician,
b. a test for anemia,

c. Rh typing, unless reliable written documentation of
blood type is available, and

d. an ultrasound evaluation for all patients who elect to
have an abortion. The physician performing the
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abortion is responsible for estimating the gestational
age of the unborn child based on the ultrasound
examination and established standards of obstetrical
care and shall write the estimate in the patient's
medical record. BAn original print of each ultrasound
examination of the patient shall be kept in the
patient's medical record.

F. The State Board of Health shall adopt standards related to
the performance of the abortion procedure and post-procedure follow-
up care. At minimum these standards shall regquire:

1. That medical personnel are available to all abortion
patients throughout the procedure;

2. The appropriate use of local anesthesia, analgesia, and
sedation if ordered by the physician performing the procedure;

3. The use of appropriate precautions, such as the
establishment of intravenous access;

4. That the physician performing the abortion procedure
monitors the patient's vital signs and other defined signs and
markers of the patient's status throughout the procedure and during
the recovery period until the patient's condition is deemed to be

stable in the recovery room;

5. 1Immediate post-procedure care and observation in a
supervised recovery room for as long as the patient's condition
warrants;

6. That the facility in which the abortion procedure is
performed arranges for a patient's hospitalization if any
complication beyond the management capability of the abortion
facility's medical staff occure or is suspected;

7. That a licensed health-care professional trained in the
management of the recovery room and capable of providing
cardiopulmonary resuscitation actively monitors patients in the

recovery room;
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8. That there is a specified minimum time that a patient
remains in the recovery room by type of abortion procedure and
duration of gestation;

9. That a physician discusses RhO(D) immune globulin with each
patient for whom it is indicated and assures it is offered to the
patient in the immediate post-operative period or that it will be
available to her within seventy-two (72) hours after completion of
the abortion procedure. If the patient refuses, a refusal form
approved by the State Board of Health shall be signed by the patient
and a witness and included in the medical record;

10. Written instructions with regard to post-abortion coitus,
signe of possible complications, and general aftercare are given to
each patient. Each patient shall have specific instructions
regarding access to medical care for complications, including a
telephone number to call for medical emergencies;

11. That the physician ensures that a licensed health-care
professional from the abortion facility makes a good faith effort to
contact the patient by phone, with the patient's consent, within
twenty-four (24) hours after procedure to assess the patient's

recovery;

12. Equipment and services are located in the recovery room to
provide appropriate emergency and resuscitative life-support
procedures pending the transfer of the patient or a child born alive
in the facility;

13. That a post-abortion medical visit shall be offered to each
abortion patient and, if requested, scheduled for two (2) to three
(3) weeks after the abortion procedure and shall include a medical
examination and a review of the results of all laboratory tests; and

14. That a urine or blood test shall be obtained at the time of
the follow-up visit to rule out continued pregnancy. If a
continuing pregnancy is suspected, the patient shall be
appropriately evaluated; and a physician who performs abortions
shall be consulted.

G. Facilities performing abortions shall record each incident
resulting in a patient's or a born-alive child’'s injury occurring at
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the facility and shall report incidents in writing to the State
Board of Health within ten (10) days of the incident. For the
purposes of this subsection, "injury" shall mean an injury that
occurs at the facility and creates a serious risk of substantial
impairment of a major body organ or function.

H. If a patient's death occurs, other than the death of an
unborn child properly reported pursuant to law, the facility
performing abortions shall report the death to the State Board of
Health no later than the next business day.

I. 1Incident reports shall be filed with the State Board of
Health and all appropriate professional licensing and regulatory
boards, including, but not limited to, the State Board of Medical
Licensure and Supervision and the Oklahoma Board of Nursing.

J. Whoever operates a facility performing abortiomns without a
valid license shall be guilty of a felony. Any person who
intentionally, knowingly, or recklessly vioclates the provisions of
this act or any standards adopted by the State Board of Health in
accordance with this act shall be guilty of a felony.

K. Any violation of this act or any standards adopted under
this act may be subject to a civil penalty or fine up to Twenty-five
Thousand Dollars ($25,000.00) imposed by the State Board of Health.
Each day of violation constitutes a separate violation for purposes
of assessing civil penalties or fines. In deciding whether and to
what extent to impose civil penalties or fines, the State Board of
Health shall consider the following factors:

1. Gravity of the violation, including the probability that
death or serious physical harm to a patient or individual will
result or has resulted;

2. B8ize of the population at risk as a consequence of the
violation;

3. Severity and scope of the actual or potential harm;

4. Extent to which the provisions of the applicable statutes or
regulationg were violated;
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S. BAny indications of good faith exercised by facility;

6. The duration, frequency, and relevance of any previous
violations committed by the facility; and

7. Financial benefit to the facility of committing or
continuing the violation.

L. In addition to any other penalty provided by law, whenever
in the judgment of the State Commiggioner of Health any person has
engaged, or is about to engage, in any acts or practices which
constitute, or will constitute, a violation of this act, or any
standard adopted in accordance with this act, the Commissioner shall
make application to any court of competent jurisdiction for an order
enjoining such acts and practices. Upon a showing by the
Commissioner that such person has engaged, or is about to engage, in
any such acts or practices, an injunction, restraining order, or
such other order as may be appropriate shall be granted by such

court without bond.

SECTION 2. This act shall become effective November 1, 2014.
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Passed the Senate the 22nd day of May, 2014.

e e

Presiding Offfcer of the Senate

Passed the House of Representatives the 23rd day of May, 2014.

ficer of the House
of Representatives

OFFICE OF THE GOVERNOR d/
23"
Received by the Office of the Governor this
day of %2@‘4« , 20 /¢ , at 4’0( o'‘clock f M.
Ld 0 L4

By:

Approved bY the Governor of the State of Oklahoma this éX%
day of /nﬂ,d/ . 20 /4 , at /, ‘/9 o'clock é M.

Governor of th@ State of Oklahoma

OFFICE OF THE SECRETARY OF STATE -H\
Received by the Office of the Secretary of State this Q_g

day of , 20 Jq . ata‘-:iq o'clock p M.

By:

ENR. S. B. NO. 1848 Page 8




EXHIBIT 2



010,43337’ RICT

IN THE DISTRICT COURT OF OKLAHOMA COUNTY 4 Coy
STATE OF OKLAHOMA 0CT 94 2
4

(1) LARRY A. BURNS, D.O,, on behalf of
himself and his patients,

)
)
)
Plaintiff, )
)
V. ) Case No.CV-2014-1896
)
(2) TERRY L. CLINE, in his official )
capacity as Oklahoma Commissioner of )
Health; )
(3) CARL B. PETTIGREW, D.O,, in his )
official capacity as President of the )
Oklahomna State Board of Osteopathic )
Examiners; and )
{4) GREG MASHBURN, in his official )
capacity as District Attorney for Cleveland, )
Garvin, and McClain Counties, )
)
)

Defendants.

In Answer to Plaintiff’s Petition of October 2, 2014, in the above-captioned matter,
Defendants Terry L. Cline, in his official capacity as Oklahoma Commissioner of Health, Carl B.
Pettigrew, D.O., in his official capacity as President of the Oklahoma State Board of Osteopathic
Examiners, and Greg Mashburn, in his official capacity as District Attorney for Cleveland,
Garvin, and McClain counties (collectively “Defendants™), hereby deny each and every
allegation set forth in Plaintiff’s Petition unless otherwise admitted, and further specifically
answer the allegations contained within the Petition as follows:

1. Paragraph 1 merely introduces the action brought by Plaintiff and therefore

requires no response. To the extent a response is required, it is denied.



Response to “Preliminary Statement”
2. The allegations set forth in q 2 regarding Enrolled Senate Bill No. 1848, (2014

Okla. Sess. Law Serv. Ch. 370 (West)) (“SB 1848 or “the Act”) are admitted.

3. Defendants admit that violation of the admitting privileges requirement results in
penalties, but deny Plaintiff’s assertion in § 3 that those penalties are “intimidating.”

4. Defendants deny the statements and allegations set forth in 99 4-5.

5. Paragraph 5 contains only legal conclusions to which no response is required. To
the extent a response is necessary, the allegations are denied.

6. Defendants admit Plaintiff’s statement in | 6 that Plaintiff seeks declaratory and
mjunctive relief, but deny that there are any constitutional violations.

Response to “Jurisdiction and Venue”

7. Defendants admit the statement set forth in 9 7.

8. Defendants admit that courts generally have the authority to issue declarative and
injunctive relief pursuant to Okla. Stat. tit. 12, §§ 1651 and 1381. However, to the extent Plaintiff
argues he is entitled to such relief, the statement in § 8 is denied.

9. The allegation in § 9 is admitted.

Response to “The Challenged Statute”

10.  The allegations set forth in Y 10-13 are admitted.
Response to “Parties”
11.  The Defendants are without sufficient knowledge to admit or deny the allegations
set forth in § 14 and therefore deny the same.

12.  Defendants admit the allegations set forth in ] 15-17.



Response to “Existing Regulatory Framework”
13.  Defendants admit the allegations set forth in § 18.

14.  Defendants deny the Plaintiff’s statements and assertions set forth in q 19.
Response to “Factual Allegations”

15.  Defendants admit the allegation set forth in  20.

16.  The allegations set forth in § 21 are denied.

17.  The Defendants lack sufficient information to admit or deny the allegations set
forth in 9 22, and therefore deny the same.

18.  Paragraph 23 contains only a conclusion of law and therefore no response is
required. To the extent a response is necessary, Defendants deny the allegation set forth therein.

19.  The first sentence of § 24 is admitted. Defendants also admit that SB 1848 does
not impose time limits within which a hospital must determine whether a physician receives
admitting privileges. The remainder of § 24 is denied.

20. Defendants deny the allegations set forth in the first sentence of § 25. The last
sentence in § 25 contains only legal conclusions and therefore requires no response. To the extent
a response is required, those legal conclusions are denied.

21,  Paragraphs 26-28 contain only conclusions of Jaw and therefore require no
response. To the extent a response is required, Defendants deny the allegations set forth therein.

22.  Defendants admit the first sentence in § 29. The remaining allegations set forth in
9 29 are denied.

23.  Paragraphs 30-33 contain only legal conclusions, and therefore no response is

required. To the extent a response is required, those legal conclusions are denied.



24.  Defendants admit Plaintiff’s statement in § 34 that hospitals can grant admitting
privileges according to their own bylaws. However, Defendants lack sufficient knowledge to
admit or deny that hospitals can and do deny physicians admitting privileges for reasons
unrelated to clinical expertise. Therefore, such statements are denied. The remainder of § 34
contains legal conclusions to which no response is required. To ﬁe extent a response is required,
those remaining allegations are denied.

25. The allegations set forth in { 35 are denied.

Response to “First Claim for Relief”

The Defendants mcorporate by reference all preceding paragraphs.

26.  Paragraph 36 merely references and incorporates all previous paragraphs. Those
allegations and statements have already been responded to individually, and therefore no
response is required here.

27.  The allegation forth in § 37 is a legal conclusion. To the extent a response is
required, the allegation is demied.

Response to “Second Claim for Relief”

The Defendants incorporate by reference all preceding paragraphs.

28.  Paragraph 38 merely references and incorporates all previous paragraphs: Those
allegations and statements have already been responded to individually, and therefore no
response is required here.

29.  Paragraph 39 states a legal conclusion. To the extent a response is required, that

allegation is denied.



‘Response to “Third Claim for Relief”

30.  Paragraph 40 merely references and incorporates all previous paragraphs. Those
allegations and statements have already been responded to individually, and therefore no
response is required here.

31.  The allegation set forth in § 41 is a legal conclusion. To the extent a response is
required, the allegation is denied.

Response to “Fourth Claim for Relief”

32.  Paragraph 42 merely references and incorporates all previous paragraphs. Those
allegations and statements have already been responded to individually, and therefore no
response is required here.

33.  The allegation set forth in 9§ 43 is a legal conclusion. To the extent a response is
required, that allegation is denied.

Response to “Fifth Claim for Relief”

34,  Paragraph 44 merely references and incorporates all previous paragraphs. Those
allegations and statements have already been responded to individually, and therefore no
response is required here.

35.  Paragraph 45 states a legal conclusion, to which no response is required. To the
extent a response is required, that legal conclusion is denied.

Response to “Sixth Claim for Relief”

36.  Paragraph 46 nuerely references and incorporates all previous paragraphs. Those

allegations and statemenis have already been responded to individually, and therefore no

response is required here.



37.  The allegation in § 47 states a legal conclusion and therefore no response is

required. To the extent a response is required, that allegation is denied.
Response to “Seventh Claim for Relief”

38.  Paragraph 48 merely references and incorporates all previous paragraphs. Those
allegations and statements have already been responded to individually, and therefore no
response is required here.

39.  Paragraphs 49-50 contain only conclusions of law to which no response is
required. To the extent a response is required, those conclusions of law are denied.

Response to “Eighth Claim for Relief”

40.  Paragraph 51 merely references and incorporates all previous paragraphs. Those
allegations and statements have already been responded to individually, and therefore no
response is required here.

41.  The allegations and statements in 9 52 and 53 are legal conclusions. To the
extent a response is required, those allegations and statements are denied.

Respanse to “Ninth Claim for Relief”

42.  Paragraph 54 merely references and incorporates all previous paragraphs. Those
allegations and statements have already been responded to individually, and therefore no
response is required here.

43.  Paragraph 55 contains only a conclusion of law, and therefore requires no
response. To the extent a response is required, that conclusion of law is denied.

Response to “Praver for Relief”’

44.  Defendants deny the allegations and averments contained in ] 56-58 and deny
that Plaintiff is entitled to any relief whatsoever.
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Affirmative Defenses

For further answer or defense, Defendants allege and state that Plaintiff has failed to state

a claim upon which relief can be granted, and that this court lacks subject matter jurisdiction to

decide this case.

Respectfull mitted,

77/”0%& 7
M. DANIEL WEITMAN, OBA# 17412
Assistant Attorney General
SARAH GREENWALT, OBA#31566
Assistant Solicitor General
Oklahoma Attorney General’s Office
Litigation Division
313 NE 21* Street
Oklahoma City, OK 73105
Telephone:  (405) 521-3921
Facsimile:  (405) 521-4518
Email: dan.weitman@oag.ok.gov

Email: sarah.greenwalt@oag.ok.gov

Attorney for Defendants
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Hlene Jaroslaw
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The Center for Reproductive Rights
120 Wall Street

New York, New York 10005
Attorneys for Plaintiff
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA
FILED IN DISTRICT COURT
OKLAHOMA COUNTY

0CT -2 2014

TIM RHODES
Case No. __,. GOURT CLERK
[ Jp J— . : ;

(I) LARRY A. BURNS, D.O., on behalf of himself
and his patients,

Plaintiff,

V.

Judge 6 AWM S

CV-2014-1896

(2) TERRY L. CLINE, in his official capacity as
Oklahoma Commissioner of Health

(3) CARL B. PETTIGREW, D.Q,, in his official
capacity as President of the Oklahoma State Board
of Osteopathic Examiners, and

(4) GREG MASHBURN, in his official capacity as
District Attomey for Cleveland, Garvin, and
McClain Counties;

Defendants.

Nt Nt gttt et et Sttt it “wat “uat' k) "t ot gt “ut’ “wapt’ “wwt’ “~amt' “wpt

PLAINTIFF’S MOTION FOR A TEMPORARY INJUNCTION
AND FOR EXPEDITED BRIEFING AND HEARING ON THAT MOTION
OR, ALTERNATIVELY, FOR A TEMPORARY RESTRAINING ORDER
PENDING THE OUTCOME OF THAT MOTION

Pursuant to 12 Okla. Stat. § 1382, Plaintiff Larry A. Bums, B.O., hereby moves this
court for a temporary injunction restraining Defendants, their employees, agents, and
succcssors, and all others acting in concert or participation with them, from enforcing any of
the provisions contained in recently enacted Senate Bill 1848 (“S.B. 1848™). To aid in reaching

a decision on the motion before the Act takes effect on November 1, 2014, Dr. Bums also

moves for an expedited hearing and briefing. Alternatively, Dr. Burns seeks a temporary



restraining order to preserve the status quo during the Court’s determination of the temporary
injunction motion. The grounds for the motion are as follows:

1. Plaintiff Larry A. Burns, D.O., is a physician licensed to practice medicine in the
State of Oklahoma. As part of his medical practice in Norman, Oklahoma, Dr. Burns provides
first-trimester surgical and medication abortions. Dr. Burns’s clinic is licensed as an abortion
facility by the Oklahoma State Department of Health.

2. S.B. 1848 requires physicians performing abortions in Oklahoma to have admitting
privileges at a general hospital within thirty (30) miles of the facility at which the abortion is
performed. In addition, S.B. 1848 exposes abortion providers to an array of intimidating
criminal, civil, and administrative penalties to which no other similarly situated health care
providers in the State are exposed.

3. S.B. 1848 targets abortion providers, physicians, and patients for the imposition of
umque burdens that are not imposed on other physicians performing outpatient surgical
procedures in Oklahoma or other outpatient surgical patients. These burdens are inconsistent
with accepted medical standards, serve no state interests, and will force Dr. Burns to close his
medical practice, one of only three medical facilities in the State where women can access safe
and legal abortion.

4. Dr. Burns is likely to prevail on the merits of his claim that S.B. 1848 deprives him
of due process of law. Dr. Bumns and his patients are also likely to prevail on their claims that
S.B. 1848 must be struck down as a violation of the single-subject rule; that S.B. 1848 is an
impermissible special law; and that S.B. 1848 is an unconstitutional delegation of authority.

5. In the absence of a temporary injunction, Dr. Burns and those whose interests he

represents will suffer irveparable harm. S.B. 1848 will irreparably injure Dr. Burns by violating



several of his rights secured by the Oklahoma Constitution and forcing him to close his clinic,
depriving him of his livelihood. Further, Dr. Bums operates one of only three abortion
providers in the state. Even assuming the other two clinics are able to stay open, the immediate
reduction in services caused by the closure of his clinic will likely canse women to experience
delay or be entircly precluded from accessing abortion and will irreparably injure women’s
health.

6. While Dr. Bums and women seeking abortion in Oklahoma would suffer
irreparable harm if S.B. 1848 were to take effect, Defendants would suffer no harm if a
temporary injunction were granted. To the contrary, enjoining the Act would preserve the
status quo, allowing Dr. Burns to continue offering needed and constitutionally protected
healthcare services to women in Oklahoma. The public interest would be served by the
tssuance of a temporary injunction.

7. Accordingly, Dr. Burns meets the standard for preliminary injunctive relief. Daffin
v. State ex rel. Oklahoma Dept. of Mines, 2011 OK 22,9 7,251 P.3d 741, 745.

8. Dr. Bumns’s counsel will attempt immediate service of the motion on Defendants
via fax and/or e-mail once the petition and motion have been filed and the case number has
been assigned, and will further attempt to notify Defendants by telephone of the motion as
soon as possible.

9. Dr. Bumns respectfully requests expedited briefing and hearing on this motion so
that it may be decided before the Act takes effect on November 1, 2014. Alternatively, Dr.
Burns respectfully requests that the Court issue a temporary restraining order to preserve the

status quo pending the determination of Dr. Burns’s motion for temporary injunction.



10.In support of the instant motion, Dr. Bums submits the accompanying
memorandum of law, with exhibits, the Affidavit of Christopher M. Estes, MD, MPH, with
exhibits (attached hereto as Appendix 1), the Affidavit of Larry A. Burns, D.O., with exhibits

(attached hereto as Appendix 2).

Dated: October 2, 2014

Respectfully submitted

Walding & Patton
400 N. Walker Ave., Suite 195
Oklahoma City, OK 73102-1889
Telephone: (405) 605-4440

Martha M. Hardwick, OBA No. 3847
HARDWICK LAW OFFICE
P.O. Box 35975
Tulsa, Oklahoma 74153
Telephone: (918) 749-3313

Janet Crepps*

South Carolina Bar No. 15902
Alaska Bar No. 8407062
Ilene Jaroslaw**

New York Bar No. 2241131
Genevieve Scott**

New York Bar No. 4922811
CENTER FOR REPRODUCTIVE RIGHTS
120 Wall Street, 14" Floor
New York, NY [0005
Telephone: (917) 637-3697
Fax: (917) 637-3666
*Out-of-State Attorney Application and Motion to Associate Forthcoming
**Qut-of-State Attorney Applications Filed
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IN THE DISTRICT COURT FOR OKLAHOMA COUNTY
STATE OF OKLAHOMA
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himself and his patients,
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capacity as President of the Oklahoma State |
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CERTIFICATE OF SERVICE ON OKLAHOMA ATTORNEY GENERAL
Pursuant to Local Rule 37 (D), the undersigned hereby certifies that true and correct
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served on the Office of the Oklahoma Attomey General.

Respectfully submit
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Oklahoma City, OK 73102-1889
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

(1) LARRY A. BURNS, D.O. on behalf of
himself and his patients,

Plaintiff,
V.

Case No. CU - ZO'Q" l?“

(2) TERRY L. CLINE, in his official capacity as
Oklahoma Commissioner of Health

(3) CARL B. PETTIGREW, D.O,, in his official
capacity as President of the Oklahoma State Board
of Osteopathic Examiners, and

(4) GREG MASHBURN, in his official capacity
as District Attomey for Cleveland, Garvin, and
McClain Counties,

Judge 6 AWNS

N et e S v w o N N Nt N e et Nt N N

Defendants.

DECLARATION OF CHRISTOPHER M. ESTES, M.D., M.P.H.

STATE OF FLORIDA )
} ss.
COUNTY OF MIAMI-DADE )

CHRISTOPHER M. ESTES, M.D., M.P.H,, being duly sworn, deposes and says:

1. I am a physician licensed to practice medicine in Florida. I am Board Certified by
the American Board of Obstetrics and Gynecology. 1 hold a B.S. in Biology from the
University of Miami, College of Arts and Sciences, an M.D. from the University of Miami,
Miller School of Medicine (“UMMSM?”), and an M.P.H. in Epidemiology from Columbia
University, Mailman School of Public Health. I am also a member of the American College
of Obstetricians and Gynecologists and the American Society of Reproductive Medicine, and

a Junior Fellow of the Society of Family Planning.



2. I completed my residency in obstetrics and gynecology (“ob-gyn™) at UMMSM,
and I completed the Ryan Fellowship in Family Planning at Columbia University/New York
Presbyterian Hospital. As part of the Ryan Fellowship, I received training in abortion from
experts in the field. We practiced in a tertiary care referral center and provided abortions to
patients referred to us by other physicians who needed a higher level of care due to various
obstetrical and medical conditions. [ participated in the training of residents and medical
students throughout my time in fellowship.

3. At UMMSM and at Jackson Memorial Hpspital in Miami, Flonida, as well as
during my medical residency in New York, I have attended thousands of births and delivered
thousands of babies.

4. I was recently appointed as the Chief Medical Officer of Planned Parenthood of
South Florida and the Treasure Coast (PPSFTC), which operates nine health care centers
across southern Florida. In that role, I am responsible for numerous aspects of medical care
at PPSFTC, including the overall quality of our care and risk management, and compliance
with medical standards. In addition, | serve as the Director of Ultrasound Services and the
Director of Laboratory Services at PPSFTC.

5. I also have clinical duties at PPSFTC and provide my patients with the full range
of gynecologic care, including comprehensive family planning, cancer screening, testing for
sexually transmitted diseases, gynecologic surgery, pre-natal care, surgical abortion services
through 14 weeks from a woman’s last menstrual period (LMP) and medication abortion
through 63 days LMP.

6. Unti] earlier this year, | was an assistant professor in the ob-gyn department at

UMMSM in Miami, Florida, where I served as the Medical Director for Reproductive Health



Services. In this role, I was responsible for the conduct of a tertiary care, referral-based
family planning clinic. This clinic offers the full scope of family planning care, including
surgical abortion up to 24 weeks LMP, and receives referrals from as far away as the
Panhandle of Florida, as well as from the Caribbean, and Central and South America.
Residents in the clinic during every session received training in abortion as a required portion
of our residency program in obstetrics and gynecology. I was also until recently the Director
of the Third Year Clerkship in Obstetrics and Gynecology and the Co-Coordinator for the
Second Year Medical Students Reproduction and Endocrinology module at UMMSM. [
supervised the instruction of medical students in all aspects of obstetrics and gynecology and
was responsible for the content of their curriculum at our medical school. The students
regularly attended the Reproductive Health Clinic to leamn about and participate in all aspects
of family planning, including medication and surgical abortion.

7. As the Medical Director for Reproductive Health Services at UMMSM, I received
referrals from other physicians to care for women with medical conditions that necessitated
my high level of expertise. In that role, I was one of only 2 few providers in the Southeast
with the skills and access to facilities to care for women who need abortions and are at high
risk for complications. I also specialized in the contraceptive and reproductive health needs
of women with complicated medical histories.

8. Although I am now Chief Medical Officer of PPSFTC, I remain on the faculty of
UMMSM with a voluntary appointment. [ continue to serve as an on-call physician on the
labor and delivery floor at the hospital and continue to teach ob-gyn residents.  And, as
before, I still cover the labor floor at Jackson Memorial Hospital, where I attend births and

deliver babies regularly.



9. My curriculum vitae, which sets forth my experience and credentials more fully,
is annexed hereto as Exhibit A.

10.  The opinions in this declaration are my expert opinions, which are based on my
education, training, practical experience as an ob-gyn and an abortion provider, my
attendance at professional conferences, review of relevant medical literature, and
conversations with other medical professionals. All of the opinions provided in this
declaration are based on my personal knowledge.

11. I have reviewed Oklahoma S.B. 1848 (S.B. 1848), including the admitting
privileges requirement, which mandates that all physicians who perform abortions must have
“admitting privileges at a general medical surgical hospital which offers obstetrical or
gynecological care in this state within thirty (30) miles of where the abortion is being
performed.”

12.  The Oklahoma admitting privileges requirement departs from accepted medical
practice and no reliable evidence of which I am aware supports the claim that this
requirement will improve the safety of abortion procedures or promote women’s health.
Instead, if the requirement decreases access to legal abortion in Oklahoma, it will put the
health of Oklahoma women women at risk.

13. Roughly 90 percent of all abortions performed in the United States occur during
the first trimester of pregnancy (up to 13.6 weeks LMP) ' and the majority of abortions occur
at eight weeks LMP or less.

14, In general, two methods of performing abortions are used in the United States:

surgical ahortion and medication abortion. Abortion is a very safe procedure; large research

' Henshaw SK and Finer LB, The accessibility of abortion services in the United States,
2001, Perspectives on Sexual and Reproductive Health, 2003, 35(1):16-24.



studies typically find that the overall hospitalization rate for first and second trimester
abortion is less than 0.3%.

15.  Surgical abortion involves the use of instruments to evacuate the contents of the
uterus. Despite the term “surgical,” an abortion does not involve an incision. Instead, it
entails insertion of instruments into the uterus through the vagina. As such, it is a minimally
invasive procedure.

16. A first trimester abortion procedure is typically performed in a room with an
examination table, on which the patient will lie on her back with her hips and knees flexed
and thighs apart and with her feet or legs in stirrups similar to a routine gynecologic
examination. After gently stretching open the patient’s cervix using graduated dilators, the
physician will insert a suction cannula through the cervix into the uterus to empty its
contents. The procedure typically lasts two to ten minutes.

17.  Surgical abortions performed in outpatient clinics generally do not entail the use
of general anesthesia. Instead, the vast majority of such abortions can be safely and
comfortably performed with local anesthesia. A local anesthetic is typically applied directly
to the cervix. At the patient’s request and for the patient’s comfort, oral medication like
Valium or Xanax can also be provided. Many clinics will also offer intravenous (IV)
moderate sedation, sometimes called conscious sedation. These types of sedation are
commonly used in other medical and dental offices to alleviate pain and anxiety during
procedures. The risks associated with oral sedation or IV moderate sedation are minimal and
are orders of magnitude less than general anesthesia administered in an operating room
setting.

18.  From my own experience as an ob-gyn providing medical care to women for well



over a decade, I know that surgicel abortion is similar to other gynecologic procedures I
provide to my patients in terms of risks, complications, invasiveness, instrumentation, and
duration. For example, first-trimester surgical abortions are, technically, nearly identical to
diagnostic or therapeutic dilation and curettage (“D&C”) on a non-pregnant woman and
surgical completion of a spontaneous miscarriage; both of these procedures involve opening
the cervix and evacuating the uterus with instruments. Surgical abortion is also similar to
hysteroscopy procedures (using a small camera to look inside of the uterus).

19.  Surgical abortion is also comparable to non-gynecologic procedures in terms of
risk, invasi;'eness, instrumentation, and duration, such as gastrointestinal endoscopy, certain
dental procedures, and liposuction.

20.  Many other non-gynecologic surgical procedures that are typically performed in
office-based settings are considerably more complex and invasive than abortion. These
include certain oral and cosmetic surgeries, and colonoscopies.

21. Medication abortion involves the use of medications to tenminate a pregnancy.
The medications most commonly used for this purpose are mifepristone and misoprostol.
Mifepristone (also known as “RU-486" or by its trade naine, Mifeprex) terminates a
pregnancy by blocking progesterone, a naturally produced hormone that prepares the lining
of the uterus for a fertilized egg and helps maintain pregnancy. Without progesterone, the
pregnancy cannot continue; the supportive lining of the uterus breaks down, and the embryo
detaches from it. Misoprostol (also known as a prostaglandin or by its trade name, Cytotec)
causes the uterus to contract and expel the embryo or fetus and other products of conception.
These same medications are offered as a treatment option to women who have a spontaneous

miscarriage with retained tissue.



22, Medication abortion requires no anesthesia or sedation. Oral medications
prescribed by the provider are sufficient to alleviate any pain associated with medication
abortion.

23.  Legal abortion is one of the safest medical procedures in the United States, and it
is quite common. Approximately 3 in 10 women will obtain an abortion by the age of 452

24.  Abortion is a very low risk medical procedure. Complications from legal abortion
are very rare and major complications are extremely rare, well below 1.0%. A recent large
study found that the overall prevalence of any complication of first-trimester surgical
abortion — including minor complications — is 1.3%. The prevalence of major complications
requiring treatment at a hospital was 0.05%.’

25.  The types of complications that may occur following a surgical abortion include
retained tissue, infection, bleeding and injury of the uterus or cervix (perforation or
laceration). The same complications, except for surgical injuries, can occur after a
medication abortion. Bleeding after an abortion is not always a sign of a complication,
because some bleeding is cxpécted after both surgical and medication abortions.

26.  The vast majority of the complications associated with abortion — such as
excessive bleeding (hemorrhage) and infection — can be appropriately and safely managed in
the clinic setting. Women with bleeding may be treated on an outpatient basis with
uterotonics (medications that increase the tone of uterine contractions and reduce bleeding).

Women with infections may be treated on an outpatient basis with oral and/or injected

? Jones RK & Kavanaugh M, Changes in abortion rates between 2000 and 2008 and lifetime
incidence of abortion. Obstet. & Gynecol. 2011; 117:1358.

3 Weitz TA, Taylor D, Desai S, et al. Safety of aspiration abortion performed by nurse
practitioners, certified nurse midwives, and physician assistants under a California legal
waiver. Am J Public Health 2013;103:454-61.



antibiotics.

27.  Likewise, most cases of cervical laceration are managed in the clinic setting with
either cauterization or by suturing the laceration. The majority of cases of uterine perforation
are treated by observation and expectant management; they usually do not require repair or
additional surgery to treat as they will heal spontaneously. Cases of incomplete abortion
with retained tissue are generally managed in the climic through repeat aspiration and
uterotonic medications if needed.

28.  During my years working at UMMSM, I was called on a few occasions to the
emergency room (“ER”) to assist in treating women who had recently obtained abortions.
Most of the women I saw in the ER could have been safely treated in a clmic setting, but
their symptoms simply occurred outside clinic operating hours. Further, some of these
women were not experiencing complications at all and were having normal symptoms
following an abortion. Most post-abortion patients who arrive at the ER are treated as
outpatients by ER doctors or the on-call ob-gyn and released.

29.  Major complications from abortions performed in a clinic are extremely rare.
These rare complications include hemorrhage not responsive to medication or re-evacuation
of the uterus; uterine perforation involving damage to other organs or vascular structures; or
severe complications related to anesthesia, such as a seizure or aspiration. Patients
experiencing these complications should be transferred to a hospital for appropriate
treatment, which might include blood transfusion, uterine artery embolization, or major

abdominal surgery such as hysterectomy.

Oklahoma’s Admitting Privileges Requirement Is At Odds With Accepted Medical
Practice and Will Not Make Legal Abortion in Oklahoma Safer

30. Having hospital admitting privileges is not related to competence in abortion.



Both the American Medical Association (“AMA™) and the American Congress of
Obstetricians and Gynecologists (“ACOG”) have stated that there is no sound medical basis
for requiring abortion providers to obtain hospital admitting privileges.

31.  The trend in medicine today is toward specialization of physicians who practice in
outpatient settings and physicians who practice in hospitals. Most hospitals have their own
dedicated staff physicians. These “hospitalists” often provide only inpatient care. For
example, obstetrician hospitalists, called “laborists,” provide inpatient obstetric care during
delivery, while a community obstetrician, or even a nurse practitioner or midwife, provides
prenatal care and treats the pregnant woman during the pregnancy.

32.  Even where a hospital’s staff physicians are not solely hospitalists, if a pregnant
woman experiences a complication, like pre-eclampsia or preterm labor, that requires
emergency care, she will often be cared for in the hospital by the physician specialist on call
and not her regular physician.

33.  Also, many physicians who practice in an office setting, such as internal medicine
and family practice physicians, will not hold admitting privileges at a hospital because they
do not expect to treat their patients in a hospital setting. Instead, these physicians provide
their patients with primary care and outpatient management of acute and chronic medical
problems, but rely on hospital-based physicians to provide any care needed in a hospital.
Such physicians are often working with patients that can be considered at risk of needing
hospitalization. Examples include patients who have a history of heart attack, stroke, poorly
controlled diabetes, renal failure or severe hypertension.

34.  Itis an established part of medicine today that physicians cover for each other and

refer to other physicians as necessary to treat a patient. Also, for a physician to be properly



trained and qualified to perform the procedures he or she performs, he or she must be able to
recognize any and all potential complications, even though he or she may not have the skills
to manage certain complications. All physicians, at some point, must (and should) refer their
patients to another specialist, or a subspecialist, to ensure quality of care.

35. A pgood example of this is the gastroenterologist who regularly performs
colonoscopy and polyp removal in an outpatient setting. Complications from colonoscopy
such as heavy bleeding or perforation are managed by a colorectal surgeon, not the
gastroenterologist. Moreover, management of these serious complications is performed in a
hospital-based, operating room setting. Nonetheless, colonoscopies are routinely performed
in outpatient settings and any complications can be treated safely after transferring the patient
to the emergency room, without the need for the gastroenterologist to have admitting
privileges at the hospital to which the patient was transferred.

36.  Similarly, an internist or family doctor who is treating a patient with a history of
stroke may need to emergently transfer a patient out of their clinic. If the patient suffers an
acute episode while in the physician’s office, the appropriate care will include sending the
patient to the closest hospital emergency room; likewise the cardiac patient who has a heart
attack in his cardiologist’s waiting room. As with all emergency cases, whether the patient’s
own physician has admitting privileges at the hospital where the patient is taken is
completely irrelevant to the care the patient will receive in the ER. As a physician who has
served “on call” duty on hundreds of occasions for the emergency room of the University of
Miami Hospital, it would never occur to me to ask whether a patient’s treating physician had
admitting privileges because it simply does not matter.

37.  Referring a patient to an ER to manage complications that arise from outpatient



procedures is common in the ob-gyn field. I have treated patients who have come to the
hospital because of complications from a variety of gynecologic surgeries performed in
outpatient settings, and { provide high quality care to those patients regardless of whether the
physician who performed the procedure has admitting privileges. For example, hysteroscopy
and diagnostic dilation and curettage on non-pregnant women and surgical management of
spontaneous miscarriage are frequently performed in outpatient settings. 1f there are
complications, such as a uterine perforation, the patient will be transferred to the hospital OR
(operating room) and may need follow-up surgery that I would perform without regard to the
admitting privileges status of another doctor.

38.  Itis crucial to understand that it is extremely unlikely that an abortion patient will
experience a serious complication at the clinic that requires emergent hospitalization. But in
the very rare case in which the patient needs to be transferred by ambulance to a hospital
from the clinic, the quality of care that the patient receives will not be affected by whether
the abortion provider has admitting privileges at that particular hospital. Emergency room
physiciaus, regardless of whether they perform abortions, are qualified to manage the care of
a patient experiencing a complication from an abortion, because such complications are the
same as those that would follow a spontaneous miscarriage or other gynecologic surgery.
Emergency rooms are also prepared to involve the care of an on-call specialist where
necessary.

39. In the extremely rare event of a grave emergency, the protocol for the responding
emergency medical technicians is to transport the patient to the nearest hospital that is
accebting patients. Continuity of care can be maintained by direct telephone communication

between the abortion provider and the ER physician; it is not dependent on whether the
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abortion provider has admitting privileges. Such direct telephone contact is standard medical
practice and serves to ensure that the ER physician is aware of the extent of the complication,
prior treatment, and medication received. Additionally it is standard procedure to send a
copy of the patient’s medical records with the patient being transferred to a hospital by
ambulance.

40.  Admitting privilege requirements also will not help those abortion patients who
experience complications after they have left the clinic. Even if the abortion provider has
privileges at a local hospital, if the patient requires emergency care and has contacted the
clinic for assistance, the proper course of action is to instruct the patient to go to the hospital
emergency room closest to the patient.

41. Particularly when a patient lravéls a substantial distance for abortion, the closest
hospital is often not the hospital where the abortion provider has privileges. For example, [
have admitting privileges at both the University of Miami Hospital and Jackson Memorial
Hospital. If a patient of mine had an emergency subsequent to an abortion procedure I
performed at PPSFTC’s clinic located in Wellington, Florida, I would instruct her to go to
the hospital emergency room nearest to her, rather than ask her to travel two hours south to
Miami simply because I have admitting privileges there. If the patient were able to travel
that distance without distress, I would instead ask her to return to the clinic in Wellington the
next day so that she could be treated there rather than admit her to the hospital.

42.  Indeed, the distances many women travel to obtain an abortion truly render the
admitting privileges requirement futile. As explained above, abortion complications are very
rare. But when they arise, they usually occur after a patient has been discharged from a

climc and retumned home. Indeed, complications following a medication abortion almost
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always occur after the patient has left the clinic because the medications used to induce the
abortion take time to exert their effects. For example, if a medication abortion patient
experiences heavy bleeding that requires hospital treatment, it will typically occur days after
the patient had taken the medication.

43.  If a woman who lives outside the area where she obtained an abortion experiences
a complication that requires hospital treatment, it makes no sense for her to be treated at a
hospital near the abortion clinic just because her abortion provider has admitting privileges
there. She should go to the hospital emergency room that is closest to her home. In an
emergency or potential emergency situation, no physician or emergency medical technician
would countenance a patient traveling farther than necessary just to get to a hospital where
her provider has privileges.

44, For example, if a woman traveled several hours to Norman, Oklahoma for an
abortion and experienced a complication when she returned home, the fact that the physician
who performed the procedure had privileges at a Norman or Oklahoma City hospital would
not make it medically appropriate for the woman to travel those hours to retum there rather
than seeking immediate care at a hospital near her home.

45.  Even for the rare patient who experiences serious complications, the requirement
that her abortion provider have admitting privileges at a hospital near the clinic does not
confer on her any additional safety benefit. A physician with expertise in aboriion may not
have the relevant expertise to treat the complication the patient is experiencing. A woman
with a cardiac or lung condition may need treatment from a cardiologist or pulmonologist. A
woman in sepsis will have to be admitted into the intensive care unit and treated by an

intensivist, an internal medicine specialist and/or an infectious disease specialist. A woman
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with an embolism would need treatment by a hematologist. I rely on my colleagues to assist
me in the management of these complications and conditions, just as they rely on me to
evaluate gynecologic pathology that they might encounter during surgery they perform.
Given how specialized the practice of medicine has become, particularly in hospital settings,
such transfers to the appropriate specialists are common and necessary across medicine.

46. It bears repeating that it is only rarely that an abortion patient, after discharge,
goes to a hospital emergency room because of concems or complications. And in the
overwhelming majority of those cases, she is treated in the ER without being admitted to the
hospital. ER physicians are qualified to evaluate and treat most complications of abortion.
The skills needed to do so are the same as those needed for the treatment of miscarriages,
which are often treated in hospital emergency rcoms. If additional care is necessary, the on-
call physicians at the hospital can provide it.

47.  Finally, the credentialing process of a Lospital can be at least in part a business
decision. To my knowledge, most hospitals considering granting privileges to a physician
will ask the physician to estimate the number and types of procedures the doctor intends to
perform at that hospital. Most hospitals want physicians with admitting privileges to admit a
certain number of patients into the hospital each year. Because abortions are exceptionally
safe, a physician specializing in that procedure will rarely perform procedures in the hospital
or admit a patient into the hospital. If that physician applies for privileges and reports that he
expects to perform zero to one procedure at the hospital in the coming year, the hospital may
decide not to grant admitting privileges for that reason.

48. Given cumrent medical practice and procedure, the admitting privileges

requirement will do absolutely nothing to improve the quality of care for women. In short,
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the admitting privileges requirement of S.B. 1848 has absolutely no medical justification.

Access to Legal Abortion is Crucial for the Public Health

49. It is extraordinarily important for women to have meaningful access to legal
abortion. Women of childbearing age who do not have access to legal abortion face
significantly increased risks of death and poor health outcomes. Laws that make abortion
harder to access have the greatest impact on the poorest patients. For example, when women
are forced to travel long distances for abortion services, the costs escalate quickly. Many
wonien will delay obtaining an abortion until they can find the money for the procedure, as
well money for transportation, lodging, and child care.

50.  Moreover, a burdensome admitting privileges requirement — a requirement which
has no medical justification — will reduce the availability of physicians who perform
abortions, causing increased delays for women seeking an abortion. My understanding is
that an immediate consequence of this law is that at least one of the three abortion providers
in the State of Oklahoma will shut its doors, resulting in a drastic reduction in services to
women and causing extensive delays in obtaining an appointment. Although legal abortion is
a very safe procedure, the risks and costs increase as the pregnancy advances. Delaying
abortion until later in pregnancy increases the risk of complications. Delay may also mean
the unavailability of medication abortion, the progress of an unwanted pregnancy beyond
first trimester, or the progress of an unwanted pregnancy beyond the time when legal second
trimester abortion is available in Oklahoma.

51.  Some women, deprived of access to legal abortion, forgo the abortions they would
have obtained if they could and, instead, carry unwanted pregnancies to term. These women
are exposed to increased risks of major complications from childbirth, including death, and

they and their newborns are at much greater risk of complications during pregnancy and after

15



delivery.

52. When safe, legal abortion is inavailable or difficult to access, some women tum
to illegal and unsafe methods to terminate unwanted pregnancies, often causing women great
suffering or death. Such real-life consequences are inevitable in Oklahoma if the admitting
privileges requirement substantially reduces women’s access to legal abortion.

33.  As| discussed above, abortion is a common medical procedure that nearly one
third of all American women will need by the time they are 45. Women need access to legal
abortion as an essential part of their primary care. Laws that restrict access to legal abortion
with no corresponding benefit to women’s health will only hurt women.

54.  In my expert opinion, S.B. 1848 will do nothing to help make abortion safer or to
help women’s health. If S.B. 1848 is not barred from taking effect, it will reduce women’s

access to legal abortion and will endanger their health.

| Christopher M?fstesf/MDfﬂﬂ’H

Sworn to before me this 1st
day of October, 2014.
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Christopher M. Estes MD, MPH
Curriculum Vitae

CONTACT INFORMATION

Address:

2300 North Florida Mango Road
West Palm Beach, FL 33409

Email: Christopher.Estes@ppsoflo.org
EXPERIENCE
Planned Parcnthood of South Florida and the Treasare 8/2014 — Present
Coast
o Position: Chief Medical Officcr
e Roles:
o Supervise medical operations of 9 clinics across South Florida, from Martin
to Miami-Dade County
o Oversee Quality and Risk Management Program
o Oversee implementation and compliance with Planned Parenthood’s
National Standard and Guidelines
o Oversee all Ultrasound and Laboratory Services provided at clinics
o Supervise and Oversee all medical providers (MD, ARNP, CNM)
o Facilitate ongoing education of all medical providers
o Supervise and Oversee all medical education activities (medical students
and residents)
¢ Assist and Support Legislative Advocacy projects with Florida Association
of Planned Parenthood Affiliates
o Assist and Support Education and Community Outreach projects
University of Miami, Miller School of Medicine Dept. 8/2007 - Present
of Obstetrics and Gynecology
e Appointment/Rank: Voluatary Professor 8/2014 — Present
o Department Committees (As Voluntary Professor):
o Residency Program Admissions Committee 8/2014 — Present
o Residency Program Evaluation Committee 8/2014 — Present
o Dept. of Obstetrics and Gynecology Education 8/2014 — Present
Committee
s Other Educational Activities
o Faculty Advisor, Medical Students for Choice 7/2009 - Present
o Faculty Advisor, OB/GYN Interest Group 10/2010 - Present
e Appointment/Rank: Assistant Professor 8/2007 - 6/2014
o Roles (As Assistant Professor):
o Medical Director, Reproductive Health Services 7/2008 — 6/2014
o Director, 3 Year Clerkship in Obstetrics and 1072010 — 6/2014
Gynecology
c Course Coordinator, Reproductive System, Endocrine  3/2009 — 5/2014
Module (MD Track)
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o Course Coordinator, Reproductive System, Endocrine  2/2012 - 5/2014
Module (MD/MPH Track)
o University Committees (As Assistant Professor):
o Academy of Medical Educators, Steering Committee  8/2012 —6/2014

o University of Miami Hospital Ethics Committee 4/2011 -6/2014

o UMMSM Honors Program in Medical Education 9/2010 — 6/2014
Admissions Committee

o University of Miami Hospital Quality Review 7/2010 — 6/2014
Committee

o UMMSM Basic Science Advisory Committee 10/2010 — 6/2014

o UMMSM Clinical Curriculum Advisory Committee  10/2010 - 6/2014
o Center of Excellence for Laparoscopic and Minimally 2/2010 —9/2013
Surgery at UMMSM, Medical Advisory Board
o UMMSM Continuing Medical Education Advisory 12/2010 - 1/2012
o Department Committees (As Assistant Professor)

o Residency Program Admissions Committee 8/2007 - 6/2014
o Education and Grand Rounds Committee 8/2007 — 6/2014
o Obstetrics and Gynecology Practice Committee 5/2009 — 6/2014
Columbia University/New York Presbyterian Hospital 7/2005 — 6/2007

Department of Obstetrics and Gynecology
e Ryan Fellowship in Family Planning
® Program Director: Carolyn Westhoff, MD, MSc

University of Miami/Jackson Memorial Hospital 7/2001 — 6/2005
Department of Obstetrics and Gynecology

= Internship/Residency in Obstetrics and Gynecology

e Program Director: Victor H. Gonzalez-Quintero, MD, MPH

HIGHER EDUCATION

University of Miami, College of Arts and Sciences 9/1994 — 5/1997
e Degree: BS, Biology

University of Miami, Miller School of Medicine: 7/2007 - 5/2001
o Degree: MD

Columbia University, Mailman Scheol of Public Healtb: 9/2008 - 572007
e Degree: MPH, Epidemiology

CERTIFICATION & LISCENSURE:

Diplomat, American Board of Obstetrics and Gynecology 1/2010 - Present
Medical Licenses
e Florida, Number: ME 99617 7/2007 — Present
e New York, Number: 236498 7/2005 — 7/2007
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Hospital Appointments
o University of Miami Hospital
e Jackson Memorial Hospital

BLS/ACLS

SERVICE ACTIVITIES

National Boards and Committees
¢ National Abortion Federation, Board of Trustees

Regional and Local Activities
¢ Florida Alliance of Planned Parenthood Affiliates
Lobby Days
Medical Director, Lotus House Clinic
Gynecology Director and Attending Physician
UMMSM DOCS Clinics

LEGAL ADVOCACY CONSULTING

Expert Witness

e Center for Reproductive Rights, Representing Hope
Medical Group for Women; opposing Louisiana Act No.
620 (House Bill
No. 388)

o Center for Reproductive Rights, Representing Jackson
Women’s Health Organization, opposing Mississippi
House Bill 1390

Amicus Briefs
e Assisted ACLU Reproductive Freedom Project in writing
Amicus Briefs to Supreme Court of the United States
o Ayotte v. Planned Parenthood of Northern New
England,126 S.Ct. 961
o Carhart v. Gonzalez, 413 F.3d 791 (8" Cir. 2005),
cert. granted 126 S. Ct. 1314

PROFESSIONAL CONSULTING ACTIVITIES

Bayer, Consultant

Merck, Consultant and Nexplanon Trainer

Genesis Medicus, Consultant

Teva Women'’s Health, Consultant

Conceptus, Consultant and Essure Trainer
Covidien/ValleylLab, Consultant and Clinical Mentor
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8/2007 — Present
8/2007 — Present

8/2001 — Present

4/2013 — Present

3/2008-9, Present

9/2010-6/2014
12/2007 - 7/2014

8/2014

2/2013

2006

2006

9/2013 — Present
9/2012 - Present
10/2011 — Present
9/2010 — Present
11/2009 — 5/2013
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PUBLICATIONS

Book Chapters

1.

2.

Aesthetic and Functional Surgery of the Female Genital Tract: Salgado C, Redett
R, eds.; Estes C, Bishop J, Fein L, ‘Function of the Female Genitalia and Orgasmic
Response’; Nova Science Publishers, NY, 2014,

Gynecology for the Primary Care Physician, Second Edition: Stovall, Ling, Zite,
Chuang, Tillmans, eds.; Estes C, : ‘Amenorrhea’; Current Medicine Group, 2007.

Refereed Journal Articles

I.

Salgado, CJ, Estes, CM, Tang, JC, Reed HM, Alvarez-Villaba C, Sun Z, ‘Use of
dermal-tat grafts for augmentation of labia majora in a transgendered woman’;
Journal of Sexual Medicine, in press 2013.

Beasley A, Estes CM, Guerrero J, Westhoff, CW, ‘The etfect of obesity and low
dose oral contraceptives on carbohydrate and lipid metabolism’; Contraception,
85(5): 456-52, 2012.

Estes CM, Potter J, ‘Intrauterine Contraception for women Living with HIV’; HIV
CareLink, Vol. 11(7), 2010.

Lupi CS, Estes CM, Broome MA, Schreiber NM, ‘Conscientious refusal in
reproductive medicine: An educational intervention’; AJOG, 2009, 201 (5): 502 ¢l-
7.

Estes C, Ramirez J, Westhoff C, Tiezzi L, ‘Self-pregnancy testing in an urban
family planning clinic: Promising results to a new approach for contraceptive
follow up’; Contraception: 2008(1):40-43.

Estes C, Westhoff C: ‘Contraception for the transplant patient’ (Review, 27 refs),
Seminars in Perinatology, 2007, 31:372-77.

e Other Published Works

. Estes C, Comment: ‘Response to Surti, et al.: ‘Pregnancy and liver

transplantation’; Liver Int., 29(3): 475, 2009.
Estes C: Comment: Virginity is not defined by anatomy. BJOG 114: 1379, 2007.

Opinion Editorial: ‘How Abortion Ruling Will Cut Off Doctors’® Hands’,
Christopher M. Estes, MD, New York Daily News, April 22, 2007.

Norris PM, Kamat A, Estes C, Medina C, Pietro P, Whitted W: Contraceptive
failure in overweight patients taking combination oral contraceptive pills
(abstract). Contraception 68:143, 2003.
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FUNDED RESEARCH

Natera, PreNatus, PI

Christopher M. Estes, MD, MPH

Amount: Funded per subject enrolled

Dates: April 2013 — June 2014

Topic: ‘Prenatal genetic diagnosis using free fetal DNA in mother’s sera’

University of Miami Miller School of Medicine, Institute for Women’s Health

Pl:  Christopher M. Estes, MD, MPH

Amount: $50,000

Dates: March 2008- March 2009

Topic: ‘Progestin-only contraception in the post-partum period: metabolic and bone
density effects’

Ryan Fellowship in Family Planning PI: Carolyn Westhoff, MD, MS¢
Fellow: Christopher M. Estes, MD, MPH

Amount: §25,000

Dates: February 2006- February 2007

Topic: ‘Self pregnancy testing in an urban family planning clinic’

Ryan Fellowship in Family Planning PI: Carolyn Westhoff, MD, MSc

Fellow: Christopher M. Estes, MD, MPH

Amount: $50,000

Dates: June 2006~ June 2007

Topic: ‘Glucose tolerance among normal and obese women taking oral contraceptive
pills’

EDITORIAL RESPONSIBILITIES

Submission Reviewer

American Journa} of Obstetrics and Gynecology
British Journal of Obstetrics and Gynecology
Contraception

Journal of Women’s Health

American Journal of Public Health

0 0000

PROFESSIONAL MEMBERSHIPS

o American College of Obstetricians and Gynecologists (ACOG) 2001 —Present

e National Abortion Federation 2004 — Present

e Physicians for Reproductive Health 2006 — Present

e Society of Family Planning, Junior Fellow 2007 — Present
HONORS AND AWARDS

e Medical Students For Choice National Faculty 1172012
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Mentor Award

e George Paff Award
o Awarded by students of UMMSM to best teaching faculty
oClass of 2013
o Class of 2005
Alpha Omega Alpha, Medical Honor Society
Society of Laparoendoscopic Surgeons Resident Award
Organon Resident Research Award
William Little Best Resident Research Award

INVITED LECTURES

‘Medicat and Surgical Management of Early Pregnancy Failure’,
Grand Rounds, UMMSM, Dept. of Family Medicine (Local
Meeting)

‘A Brief History of Medicine: Transitions in Thought and
Practice’, Grand Rounds, UMMSM Dept. of Family Medicine
(Local Meeting)

‘Teaching Evidence Based Medicine: An effective model
for a longitudinal, cross-clerkship curriculum’; Southern Group
on Educational Affairs, Annual Meeting (Regional Meeting)

‘Teaching Professionalism to Medical Students: The Role of
Family Planning Rotations’, Ryan Program Webinar (National)

‘MVA Workshop: First Trimester Abortion Technique’
Medical Students for Choice, Annual Meeting (National
Meeting)

‘Developing Systems for Financial Oversight’; Ryan Residency
Training Program, Annual Meeting (National Meeting)

“No-Scalpel Vasectomy: Introducing an underutilized
method of contraception into your clinic’, Ryan Program
Webinar (National)

South Florida TransCon: ‘Comprehensive Transgender care:
Update in the latest evidence’, Fort Lauderdale, FL (Regional
Meeting)

‘A History of Abortion In America: From the 19" Century
To 40 Years after Roe’; UMMSM Dept. of Family Medicine
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412004
6/2005
6/2005
6/2004
4/2003

6/2014

3/2014

3/2014

372014

11/2013
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4/2013
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Grand Rounds, Miami, FL (Local Meeting)

‘Contraception For the Medically Complicated Patient’; UMMSM 1172012
Dept. of Internal Medicine, Grand Rounds, Miami, FL (Local Meeting)

‘No Scalpel Vasectomy: Permanent, Effective Contraception 1122012
In 5 Minutes or Less’; Medical Students for Choice Annual
Meeting, St. Louis, MO (National Meeting)

*‘Salpingectomy vs. Laparoscopic Tubal Ligation for Sterilization 10,2012
and Prevention of Ovarian Cancer: An Interactive Debate’; ASRM,
Annual Meeting, San Diego, CA (National Meeting)

‘Opt-out Policies and Abortion Training in Obstetrics and Gynecology 3/2012
Residency Programs’, APGO/CREOG Annual Meeting,
Orlando, FL (National Meeting)

‘Emergency Contraception: A Review and A New Pill’ 1172011
Department of Family Medicine, Grand Rounds, UMMSM

Miami, FL (Local Meeting)

‘Update in Emergency Contraception’, Roundtable 1072011

ASRM Annual Meeting, Orlando, FL (National Meeting)

‘Integrating Family Planning Into the Third Year Obstetrics 6/2011
and GynecologyClerkship’, Ryan Program Webinar (National)

‘Emergency Contraception: A Review and A New Pill’, Continental ~ 5/2011
Continental OB/GYN Society, Annual Meeting, Naples, FL.
(Regional Meeting)

‘Mifepristone and Misoprostol for Medical Abortion’, Department 12/2010
of Family Medicine Grand Rounds, UMMSM, Miami, FL.
(Local Meeting)

*No-Scalpel Vasectomy: How to provide permanent, effective 2/2010
contraception in 10 Minutes or less’, Medical Students for Choice,
Northeast Regional Meeting, New York, New York (Regional Meeting)

‘Contraception for Adolescent Women’, University of California, 10/2009
Irvine, Dept. of Obstetrics and Gynecology, Grand Rounds

Irvine, CA (Local Meeting)

‘Hormonal Contraception and Bone Mineral Denisty’, UMMSM 10/2009

Dept. of Endocrinology, Grand Rounds, Miami, FL (Local Meeting)

‘Post-partum Contraception’, UMMSM Dept. of Family Medicine 9/2009
Grand Rounds, Miami, FL (Local Meeting)
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‘Update in Harmonal Contraception’, UMMSM Dept. of Family 1/2009
Medicine, Grand Rounds, Miami, FL (Lacal Mecting)

‘Early Pregnancy Failure: Management and Complications’, 9/2008
Emory University, Dept. of Obstetrics and Gynecology, Grand
Rounds, Atlanta, GA (Local Meeting)

‘Innovations in Contraception’, EXCEL CML, South Florida 92008
Obstetrics and Gynecology Conference, Miami, FL (Regional
Meeting)

‘Cultural Humility and Family Planning Services for Adolescents’, 5/2008
Miami Children’s Hospital, Dept. of Pediatrics, Grand Rounds
Miami, FL (Local Meeting)

‘Innovations in Contraception’, University of Miami Institute for 4/2008
Women's Health, Grand Rounds, Miami, FL (Local Meeting)

‘Family Planning in Central America: The challenge of the Urban 4/2008
Poor’, Medical Students for Choice, Annual Meeting, St. Louis,

MO (National Meeting)

‘No-Scalpel Vasectomy Workshop: How to provide permanent, 4/2008
etfective contraception in 10 minutes or less’, Medical Students for

Choicc, National Meeting, St. Louis, MO (National Meeting)

“‘Innovations in Contraception’, Bays Medical Society, Annual 1/2008
Meeting, Pensacola, FL (Regional Meeting)

‘Innavations in Contraception’, St. Barnabas Medical Center, Dept. 10/2007
of Obstetrics and Gynecology, Grand Rounds New York City, NY

{Local Meeting)

*Cultural Humility and Adolescent Reproductive Health Care’, 4/2007
St. Joseph’s Hospital, Department of Family Medicine, Grand Rounds
New York City, NY (Local Meeting)

‘Planificacién Familiar: Nuevas técnicas y sus usos para mejorar 372007
el salud publico y la vida de nuestras pacientes’, Conferencia de

Planificacién Familiar, Instituto de Medicina y SeguroSocial —

HGO #4, México, DF (International Meeting)

‘VPH: Epidemiologia, Patologia, Vacuna y el Impacto en la Salud 372007
en la Salud Publico’, Conferencia Departamental Obstetricia-
Ginecologia, IMSS- HGO #4, México, DF (Local Mceting)

‘Management of Abortion Complications’, Long Island Jewish 1/2007
Jewish Hospital, Dept. ot Obstetrics and Gynecology, Grand
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Rounds, Long Island, NY (Local Mceting)

‘Management of Abortion Complications’, St. Barnabas Medical 9/2006
Center, Dept. of Obstetrics and Gynecology, Grand Rounds
New York City, NY (Local Meeting)

‘Medical and Surgical Management of Early Pregnancy Failure’, 9/2006
UMMSM, Dept. of Obstetrics and Gynecology, Grand Rounds
Miami, FL (Local Meeting)

ACOG, Annual Clinical Meeting Luncheon Presentation 572006
Luncheon Presentation: ‘What’s new in contraception’, Washington,
DC (National Meeting)

“‘Lecture and Teaching Lab: Manual Vacuum Aspiration 10/2005
for First Trimester Abortion’, Medical Students For Choice,
Northeast Regional Meeting, New York City, NY (Regional Meeting)

PRESENTATIONS

‘Influencing Medical Students’ Attitudes towards [UC Use on the 4/2014
Third Year OB/GYN Clerkship’, Poster Presentation, ACOG
Annual Clinical Meeting; Chicago, IL (National Meeting)

National Abortion Federation, Annual Meeting: ‘Advocacy 4/2013
Partnerships: The role of physicians in legal and policy advocacy’
New York City, NY (National Mceting)

APGO/CREOG Annual Meeting, Workshop Presentation: 172011
‘Student journal clubs: An effective method for longitudinal

Instruction of Evidence Based Medicine in the third year clerkships’
Fcrnandina Beach, FL (National Meeting)

APGO/CREOG Annual Meeting, Poster Presentation: ‘Correlates 3/2010
of comfort with ethically challenging medical Interventions: A
Survey of third year medical students’, Chicago, IL (National Meeting)

ACOG, Annual Clinical Meeting, Poster Presentation: ‘Self Esteem, 5/2004
Substance Use, Sexual Activity and Body Piercing in Young
Women’, Philadelphia, PA (National Meeting)

NAF, Annual Meeting, Poster Presentation: ‘A Case of Spontaneous  4/2004
Ovarian Hyperstimulation Syndrome in a Twin Gestation Immediately
Following an Electivc Abortion’, New Orleans, LA (National Meeting)
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ACOQG, District [V Annual Meeting, Oral Presentation: ‘Self 9/2003
Esteem, Substance Use, Sexual Activity and Body Piercing
in Young Women”, San Juan, Puerto Rico (Regional Meeting)

ARHP, Annual Conference, Poster Presentation: ‘Contraceptive 9/2003
Poster Presentation: ‘Contraceptive Failure in Overweight

Patients Taking Combination Oral Contraceptive Pills’, San Diego,

CA (National Meeting)

University of Miami Department of Obstetrics and Gynecology: 512002
William Little Alumni Conference, Oral Presentation: “Serous and

Clear Cell Adenocarcinoma- A review of the literature and the Jackson
Memorial Hospital experience’, Miami, FL. (Local Meeting)
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

(1) LARRY A. BURNS, D.O, on behalf of
himself and his patients,

Plaintiff,
Case No._(CU~2014~ 1894

V.

(2) TERRY L. CLINE, in his official capacity as
Oklahoma Commissioner of Health

(3) CARL B. PETTIGREW, D.O., in his official
capacity as President of the Oklahoma State Board
of Osteopathic Examiners, and

(4) GREG MASHBURN, in his official capacity
as District Attorney for Cleveland, Garvin, and
McClain Counties,

nudge __braves,

S s Nt st vt vt Sl Sl it vttt e ot o st ol et

Defendants.

AFFIDAVIT OF LARRY A. BURNS, D.O.

STATE OF OKLAHOMA )
) ss.
COUNTY OF CLEVELAND )

LARRY A. BURNS, D.O., being duly sworn, deposes and says:

1. T am a doctor of osteopathic medicine and a provider of abortion services. I have
been licensed to practice medicine in the State of Oklahoma since 1973.

2. 1 obtained my undergraduate degree from Northeast Missouri State Teachers College,
which is now known as Truman State. I obtained my D.O. degree from Kirksville College of
Osteopathic Medicine at A.T. Still Umiversity.

3. After | obtained my medical degree, | completed a one-year internship at Hillcrest

Hospital in Oklahoma City. My internship included an obstetric and gynecological rotation.



4. During my internship, and for approximately 18 months following my intemship, [
had admitting privileges at Hillcrest Hospital in Oklahoina City. 1 did not renew my
privileges because it was unnecessary for my practice.

5. My intemship concluded on June 30, 1973, just five months after Roe v. Wade. After
my internship, [ worked for seven months at an abortion clinic in Tulsa. Witnessing the dire
need many women had for abortion, and the scarcity of physicians providing this essential
reproductive service, I decided to open my medical practice and specialize in first trimester
abortions. I'have operated my practice in Norman since February 1974.

6. 1 decided not to pursue a residency following my internship because my chosen area
of specialization — first trimester abortions — did not require a residency or Board
certification. A prerequisite for Board certification is the completion of a hospital residency
program.

7. My practice is licensed by the State Department of Health as an abortion facility.
Throughout the years, 1 have complied with mounting regulations including, but not limited
to, those related to the architecture of my medical office, infection control, patient care,
personnel, emergency protocols, recordkeeping, and reporting. In addition, I have extensive
equipment and supplies in my office both to monitor my patients’ health and handle
emergencies. Furthermore, I have an agreement with a physician affiliated with a nearby
hospital for him to admit any patient of mine in the event of an emergency.

8. I have 41 years of experience providing first trimester abortions in Oklahoma. I
provide my patients with surgical ahortions and medication abortions. I also provide follow-
up care and birth control to my patients. If a patient presents with a high-risk profile, or her
pregnancy has advanced beyond the first trimester, 1 refer the patient to the appropriate

specialist, often outside the state.



9. If a woman’s pregnancy has advanced beyond the first trimester, there are many
fewer physicians with the expertise to perform the abortion safely. As the pregnancy
advances further into the second trimester, the risks and costs of the procedure rise. Adding
to the costs of second-trimester abortions are the travel, meals, and lodging, often for several
days in states with a waiting period, as well as forgone wages and child care expenses during
the woman’s absence from home. Some patients | have referred to providers outside
Oklahoma have been unable to have an abortion because they could not afford these costs.

10. My medical practice is one of only three in the entire state that performs abortions.
My patients come from throughout Oklahoma and neighboring states. Each year for the past
forty years, I have helped between 2,000 and 3,000 women in need of an abortion. In 2013, I
performed abortions for 2,046 women. IfI were not providing women with the reproductive
health care they need, it would be difficult for the other two providers in Oklahoma to absorb
so many additional patients. The waiting time for appointments would rise, as would the risks
and costs to patients. Some women, close to the end of their first trimester, would be unable
to access abortion at all in Oklahoma.

11.1 instruct every patient of mine to contact me if they have any questions or
complications after the abortion. I provide a telephone number where I can be reached 24
hours a day, 7 days a week, and tell my patients not to hesitate to call. I also schedule a
follow-up appointment for each patient.

12. I perform abortions in my facility without the use of general anesthesia. Instead I
administer a barbiturate intravenously to induce a state of conscious sedation. None of my
patients have required intubation during or after an abortion.

13. Complications from medication abortion are very rare. But when therc are
complications, they invariably occur after the patient has left my office. This is because the

patient ingests tablets at my office, and then additional tablets at home. The medication



protocol does not cause an abortion until hours or sometimes days later. Complications from
medication abortion include infection, unusual bleeding and incomplete abortion (retained
tissue). I can treat these conditions in my office.

14, Complications from surgical abortion are also very rare. The possible complications
include infection, incomplete abortion (retained tissue), damage to the cervix, and uterine
perforation. Most complications, with the exception of some uterine perforations, can be
treated in the office.

15. If an abortion patient were to contact me with any concern, I would assess the
situation over the phone and, if warranted, ask her to come to my office for treatment. If the
patient lived far away, I would assess the situation over the phone and, if warranted, instruct
her to contact her physician or visit a nearby urgent care center. If the patient were having an
emergency, regardless of where she lived, 1 would instruct her immediately to go to the
closest hospital emergency room.

16. Since [ opened my practice in 1974, I have had very few patients who had to spend
the night in a hospital. Among my patients, the most common complication requiring
hospitalization is unusual bleeding. This complication presents in the same manner as a
miscarriage (spontaneous abortion), which hospital emergency rooms frequently encounter
and are equipped to treat. If such a patient is adinitted to the hospital, it is usually for
observation, not treatment.

17. In my 41 years of private practice, I have had to call for an ambulance only once
from my office — and that was when a patient was suffertng from prolonged anesthetic effect.
That patient awoke by the time the ambulance arrived. She was taken to the hospital for
observation. I came to the hospital to check on her condition, which was good, and the

patient was then released within three hours of her arrival.



18.1 have read S.B. 1848 which, among other things, would require that I obtain
admitting privileges at a hospital within 30 miles of my clinic in order to continue providing
first-trimester abortions.

19. The Oklahoma State Medical Association (“OSMA”) has condemned S.B. 1848,
waring that it will “result in the legislature and unelected bureaucrats at the Department of
Health interfering in the physician/patient relationship and crafting more burdensome
regulations that ... may not reflect medical science or the best interest of the patient.” See
Exhibit A.

20. I understand that S.B. 1848 is scheduled to go into effect on November 1, 2014.

21. In anticipation of the effective date, I have applied, or made best efforts to apply, for
admitting privileges at every hospital with an obstetrics and gynecology department within
30 miles of my clinic.

22.1 contacted Kathy Warren, Credential Specialist at Norman Regional Hospital to
obtain admitting privileges there. On or about July 18, 2014, I received a letter from the
hospital stating that it would not grant me admitting privileges because I had not completed a
three-year residency program, which is a prerequisite for privileges there. See Exhibit B.

23. On August 13, 2014, 1 applied to Integris Health Oklahoma for admitting privileges at
its four local hospitals — Baptist Medical Center, Canadian Valley Regional Hospital,
Lakeside Women’s Hospital, and Southwest Medical Center. 1 filled out the online pre-
application to get an application. Because the pre-application indicated that board
certification or board eligibility was required, I sent a letter to Integris asking for a waiver of
the board certification requirement. On August 29, 1 spoke with Deani Collins, Director of
Integris Health Central Verification. Ms. Collins advised me that the hospital waived the
board certification requirement only for hard-to-recruit specialists. Ms. Collins then sent me

a letter to the same effect. See Exhibit C.



24. On September 2, 2014, I sent a letter to Deaconess Hospital requesting an application
for admitting privileges. On September 8, I received the application. On September 9, [
spoke to Leigh Ann Gibson, Credential Specialist at Deaconess Hospital and explained my
situation. Later that day, Ms. Gibson sent me a letter that acknowledged my inquiry and
stated that my application must be accompanied by, among other things, proof of board
certification. See Exhibit D. On September 16, I followed up with Ms. Gibson, who
informed ine that I should not apply because I “wouldn’t get anywhere” without board
certification.

25.0n August 14, 2014, I requested an application for admitting privileges at Grady
Memorial Hospital. I subsequently spoke to a staff member who told me that (a) 1 would
need a coverage agreement with two physicians at the hospital; (b) Grady had only two ob-
gyns on staff, and (¢) she did not believe either physician would agree to a coverage
agreement. Moreover, this staff member told me that I should not apply for privileges
because my practice would fail to meet the minimum number of admissions per year, which
is six. On September 6, I followed up and was told that my letter requesting admitting
privileges was referred to the hospital’s legal department.

26. On September 9 and 10, 2014, I contacted Mercy Hospital in Oklahoma City and
was told to speak to Nancy Willis, Director of Regional Medical Staff Services. [ left voice
mail messages for Ms. Willis. On September 10, I sent a letter requesting an application for
admitting privileges at Mercy, and on September 12, I received a denial letter stating that 1
was not eligible to apply. On September 17, at my request, Ms. Willis sent me the provision
in the hospital’s bylaws that state that board certification is required as a prerequisite for
admnitting privileges.

27. On August 13, 2014, 1 spoke to Carolyn Hill in the credentials department at Midwest

Regional Medical Center. She said that for the most part Midwest uses its own doctors; it



uses outside doctors for some specialties, but not in ob-gyn. Nonetheless, 1 requested an
application on September 2. On September 9, I sent a letter requesting an application. Ms.
Hill got back to me and advised me that the application is 120 pages long. On September 15,
I called Ms. Hill, who told me that physicians at Midwest do not need to be board certified to
obtain admitting privileges, but must admit a minimum of six patients per year into the
hospital. Ms. Hill advised me not to apply if I could not meet that requirement.

28. On August 14, 2014, I contacted Tina Mueller, Credential Specialist at Northwest
Surgical Hospital and at Community Hospital. She advised me that the two hospitals
specialize m orthopedics, family practice, and pain management. On August 20, I contacted
Ms. Mueller, and she agreed to send me an application for admitting privileges. I followed
up, and on September 11, I received an admitting privileges application. I am presently
working on the application, which is more than 100 pages long.

29. On September 10, 2014, I requested an application for admitting privileges at the
Oklahoma City VA Medical Center. On September 11, I spoke with Susan Miller,
Credential Specialist, to follow up on my letter. On September 16, Ms. Miller advised me
that she had given my letter to Shea Bandy, Chief of Staff of the Hospital, who told her, in
substance, that he wanted to handle it because of the politics involved. On September 26, I e-
mailed Dr. Bandy to inquire about the status of my request; I have not yet heard back.

30. On August 21, 2014, 1 inquired about applying for admitting privileges at Oklahoma
University Medical Center. On August 27, I received a preliminary application to get an
admitting privileges application. I followed up with Mindy Boggs, Credentials Coordinator.
She sent me the hospital bylaws on September 16, and noted that the bylaws require board
certification as a prerequisite for admitting privileges.

31. On September 9, 2013, I spoke with and e-mailed Pam Logan, Credential Specialist,

at St. Anthony, which runs both St. Anthony Hospital and Purcell Municipal Hospital. On



September 13, 1 discussed the pre-application process with Ms. Logan, and sent her a letter.
On September 16, I requested the hospital bylaws, which I received on September 17. I then
spoke with Tma Hill, Credentialing Analyst, who sent me a questionnaire. Ms. Hill noted
that I must have a physician at St. Anthony to cover my patients; I do not know any
physicians at St. Anthony. Ms. Hill further advised me that board certification is required to
obtain admitting privileges at either hospital. Notwithstanding these obstacles, I completed
and sent my questionnaire to St. Anthony. On September 26, I called Ms. Logan and
confirmed that St. Anthony had received it, as well as my $260 application fee,

32. On August 14, 2014, I sent a letter requesting an application for admitting privileges
at Summit Medical Center. I contacted Summit again on September 26 and am still awaiting
receipt of the application.

33. To my knowledge, there is no requirement that the hospitals process my applications
within a circumscribed time frame.

34. There are only two other abortion providers in Oklahoma; one in Oklahoma City and
one in Tulsa. I do not know whether or not the clinic in Oklahoma City will remain open
once the admitting privileges requirement of S.B. 1848 goes into effect. Based on the
demographics of my patients, [ have grave concemns whether some of them will have the
means to travel to the clinic in Tulsa, or whether that clinic has the capacity to handle the
increased demand. 1 fear the closure of my practice will cause significant delay, and thereby
increase health risks to women. If the delays and obstacles are significant, some of my
patients will be unable to obtain a timely abortion and may be forced to carry an unwanted

pregnancy to term.

35. If 1 am unable to obtain admitting privileges at any of these hospitals by November 1,



I will be forced to shutter my clinic on that date, and Oklahoma women will have one fewer

safe place to turn to for the care they need.
36. 1 have read the contents of the petition and the memorandum of law in support of the
motion for an injunction in this case, and state under the penalty of perjury that they are true

and correct to the best of my present knowledge.

A P e

LARRY A. BORNS, D.O.
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JL! OKLAHOMA STATE MEDICAL ASSOCIATION

February 16, 2014
Re: OSMA opposition to SB 1848

Dear Senator:

On behalf of the Oklahoma State Medical Association and its 4,000+ physician and

medical student members, I am writing to express our opposition to the proposed
committee substltute for SB 1848 and to urge you to reject it when it is considered in the
Senate Health and Human Services Committee on Monday.

The OSMA has members on both sides of the abortion debate and we do not take a
position on the legality of abortion. However, as long as it remains a legal medical
procedure, we oppose legislation or regulations that would implement a standard of care or
override a physician’s medical judgment. The proposed language of SB 1848 would result
in the Legislature and unelecied bureancrats at the Department of Health interefering in the
physician/patient relationship and crafting more burdensome regulations that do nothing to
reducé the number of abortions and may not reflect medical science or the best interest of

the patient.
Please vote to reject the committee substitute on SB 1848

Thank you for your consideration.
Sincerely,

lisi b )
Robert McCaffree, MD

President
Oklahoma State Medical Association
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Norman Regional

HEALTH SYSTEM

@t te et Bordee Ayecop Bea 308 FOT TR AREY 4.5
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July 18,2014

Larry Bums. D.O.
2453 Wilcox Drive
Noman, Oklahoma 73069

Re: NRHS Medical Staff Preapplication Form

Dear Dr. Buens:

We have received your Request for Application/Pre-application Form lor appointment to
the NRHS Meodical Stafl’,

As indicated in the Pre-application Fomn. Scetion 5.3.13 of the NRHS Medical Stafl
DBy laws requires applicants for appointment to all Medical StatY categorics, other than the Aclive
Afliliate catcgory. 1o have successfully completed a medical or osteopathic residency program of
al least three (3) years.  Your pre-application form indicates that you do nof micet this
requirement.  Thus, you are not eligible for appointment to the Active Medical Staff of NRHS
and your application request cannot be further processed.

Pursuant 1o Scction 8.1 of the NRIIS Medical StafT Bylaws, and because you do not mect
a minimum objective criteria for appoiniment to the Medical StafT, the procedural rights set forth
under Article X1 do not apply in vour situation.

Thank you for your interest in joining the NRHS Mcdical Sud¥. Please let me know if
vou have any questions regarding this maticr.

Sincerely,

DD, hbade

David D. Whitaker, FACHE
Chief Executive OfMicer
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INTEGRIS * Gaboma Giy, OK 73012 481
405-949-3011

www. integris-hcalth.com

August 29, 2014

Larry A. Burns, DO
2453 Wilcox Drive
Norman, OK 73089

Dear Doctor Burns:

Thank you for your interest in INTEGRIS. In response to your letter, our Medica! and Dental Staff Bylaws
require board certification or board preparedness with the intent of setting for the boards with a
scheduled date. ln answer to your question, is that requirement ever waived, only in cases of hard to
recruit specialties. You would not therefore meet minimum gualifications for staff privileges.

Sincerely,

¥ )
Fit é[fw &M
Deanie Collins, Director

INTEGRIS Health
Central Verification Services
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September?, 2014

Dear Provider:

We have initioted a credentialing process in respanse to your request for intarmatian regarding medicat
staft membership at Deaconess Hospital. The enclosed requests for separate credentialing process
information and documents, and such information and documents created in response to the enclosed
request, are being generated during the course of a "peer review process”, ¢s defined by Cklahoma
Statute, Title 43, Section 1-1709.1 {A}. and are private, confidentici, and privileged pursuant ta Oklohomao
Statute, Title 43, Section 1-1709.1 [B).

Before completing the opplication, ptease read the enclosed “Instructions for Completing the Deaconess
Hospilal Medical Statf Application” form. The ftorm provides specific instructions and information that will
aid in the proper completion of the application. As noted in these instructions, on application connot be
presented to the Credentials Commiitea for consideration without compiefe iInformailon requested.

In addition to the completed appiication, the following items myst be attached:

A check In the amount of $200.00 mada poyable to Deacaness Hospital

CV and o lefter stofing your putpose for requesting privileges.

A passport-quallty photo (n a |pg file emalled to teigh.gibson@deaconessoke.com
Board cesiification is required per Medlcal Staff Bylaws. PFrovide documentation —
of cerification or include Intentions for board certficofion completion,

Copy ol Driver's License

+«  Coples ol certificates for gll malpraclice camlers for the past 5 yeors

During the processing of your applicotion, you have the right ta review and/or correct information you
submifted and the right to request ihe status of your application. When your gpptication is determined to
be complete, it will be presented Jo the Credentials Committee to reviaw and make recommendation on
your request for medical staff membership and privileges. The recammendation is then refemred to the
Executive Committee of the Medical Staff and then to the Executive Commitiee of the Governing Board
for final disposition. ¥ surgicol privileges are granied, thay will be individually granted subject to sufficiant
support or supervision. If your request for staff membership is approved., your preceptors will be contacied
and asked to review your aclvities in the Hospital. After a sufficient length of {ime they wili be asked ta
inform the Credentials Committee of your performance ond make a recommendation as to whether you
need further supervision,

Please note that at the ime stal! membenhip b granied, your nome may be odded to the Emergency
Room cafl schedule, os required by your speclally.

We walcoma your request for staff membership and appreciote your interest in Deaconess Hospito!. You
may contoct the Medical Staff oftice at £04-4207 if we may be of further service.

Sincerely,

Leigh Anne Gibson
Credentialing Specidalist
i gibe il

405-601-9892 {fax)

Enclasures
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FILED IN DISTRICT COURT
OKLAHOMA COUNTY
IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA OCT ~22014

TIM RHODES
- COURT CLERK

iy

(1) LARRY A. BURNS, D.O., on behalf of
himself and his patients,

Plaintiff,

Case No. {\J - Zol¥ - )‘?ﬁé

V.

(2) TERRY L. CLINE, in his official capacity
as Oklahoma Commissioner of Health

(3) CARL B. PETTIGREW, D.O,, in his official
capacity as President of the Oklahoma State
Board of Osteopathic Examiners, and

(4) GREG MASHBURN, in his official
capacity as District Attorney for Cleveland,
Garvin, and McClain Counties;

Judge

Defendants.
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PLAINTIFF'S VERIFIED MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR A TEMPORARY INJUNCTION AND FOR

EXPEDITED BRIEFING AND HEARING ON THAT MOTION OR,
ALTERNATIVELY, FOR A TEMPORARY RESTRAINING ORDER
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I Introduction

This case challenges the validity of Senate Bill 1848 (2014 Okla. Sess. Law Serv. Ch.
370 (West)) (“S.B. 1848” or “the Act”). S.B. 1848 addresses multiple subjects in violation of
the Oklahoma Constitution’s single-subject mandate, targets abortion patients and physicians
who perform abortions for the imposition of unjustified regulations, deprives Dr. Bumns of due
process, and is an unconstitutional delegation of legislative authority. S.B. 1848 is scheduled
to take effect November 1, 2014.

S.B. 1848 requires physicians performing abortions in Oklahoma to have admitting
privileges at a general hospital within thirty miles of the facility at which the abortion is
performed, and exposes abortion providers to criminal and civil penalties.

Plaintiff Larry Burns, D.O., has been providing safe abortion care in Oklahoma for over
four decades. Dr. Burns does not currently have admitting privileges because they are not
necessary to ensure the health of his patients, but he has now submitted applications for
privileges to several hospitals. Those hospitals are under no obligation, however, to act on his
applications within a certain period of time, and it is highly unlikely that he will receive all
admitting privileges decisions prior to the Act taking effect. Thus, despite his best efforts to
comply, Dr. Bums may be unable to do so. Bums Aff. ] 21-32.

Both the American Medical Association (“AMA”™) and the American Congress of
Obstetricians and Gynecologists (“ACOG”) have stated that there is no sound medical basis
for requiring abortion providers to obtain local hospital admitting privileges. Similarly, the
Oklahoma State Medical Association (“OSMA™) opposed S.B. 1848, warning that it “may not

reflect the best interest of the patient.” Bums Aff. ] 19, Ex. A.



If allowed to take effect, S.B. 1848 will irreparably harm Dr. Burns and his patients by
forcing him to close his practice, significantly reducing the number of abortion providers in
Oklahoma, and causing women to experience delay in, or be entirely precluded from, accessing
abortion. Burns AfE. 9 9-10, 34-35; Estes AfY, Y 50-52.

Dr. Burns, on behalf of himself and his patients, seeks a temporary injunction, pursuant
to OKLA. STAT. tit. 12, § 1382, to preserve the status quo and prevent enforcement of the Act
during the pendency of this litigation. Dr. Burns also requests expedited consideration or,
alternatively, a temporary restraining order pending resolution of the temporary injunction
motion.

IL. Statement of Facts

A. S.B. 1848

S.B. 1848 is composed of six distinct provisions covering different subjects that have
no common theme or purpose. The admitting privileges provision reads as follows:

On any day when any abortion is performed in a facility providing abortions, a

physician with admitting privileges at a general medical surgical hospital which

offers obstetrical or gynecological care in this state within thirty (30) miles of where

the abortion is being performed must remain on the premises of the facility to

facilitate the transfer of emergency cases if hospitalization of an abortion patient or

a child born alive is necessary and until all abortion patients are stable and ready to

leave the recovery room.
2014 Okla. Sess. Law Serv. Ch. 370, § 1(B) (West). In addition to the admitting privileges
provision, S.B. 1848 directs the State Board of Health to establish standards for abortion
facilities addressing (a) supplies and equipment; (b) the training of physicians assistants and

volunteers; (c) the medical screening and evaluation of abortion patients; (d) the performance

of abortions and post-procedure follow-up care; and additionally requires (e) facilities



performing abortions to report a patient’s or a “born-alive child’s injury” to the State Board of
Health and other professional licensing and regulatory boards. Id. §§ 1(A), 1(C)-1(G).

B. Abortion is Among the Safest of Medical Procedures

Plaintiff Larry A. Burns is a doctor of osteopathic medicine, licensed by the State of
Oklahoma. Dr. Burns performs first trimester surgical and medication abortions. He has been
providing safe abortion care in Norman, Oklahoma for 41 years. Dr. Bumns’s patients come
from all around the state, as well as from neighboring states. Even before S.B. 1848, Dr. Burns
was subject to extensive regulations governing patient care, infection control, personnel,
emergency protocols, doctor qualifications, recordkeeping, and reporting obligations.

Legal abortion is one of the safest medical procedures in the United States;
approximately 3 in 10 women will obtain an abortion by the age of 45. Estes AfF. 44/ 23, 52.
Most abortions can be safely performed in an outpatient setting, and only 1.3% of women in
the United States obtaining first trimester surgical abortions experience even minor
complications. /d. § 24, 53. The prevalence of major complications requiring treatment at a
hospital is approximately 0.05%. Id. §24. The risks of abortion compare favorably with the
risks of other gynecologic and non-gynecologic procedures that are typically performed in
office-based settings. Id. Y] 18-20.

Complications are very rare among Dr. Burns’s patients. In four decades, only one
patient, suffering from prolonged anesthetic effect, was transported by ambulance from the
clinic. Burns Aff. 9 17. That patient awoke by the time the ambulance arrived, was taken to
the hospital for observation, and, when Dr. Burns went to the hospital to check on her, was in
good condition and released within three hours of her amival. /d. Dr. Bumns provides his

patients with a telephone number where they can reach him at all times. Burns AfTf. § 11.



The rare complications that do occur are almost all resolved at the c]inic.. Nonetheless,
Dr. Bums has established procedures to provide optimal care in the event of a complication
and complies with OxrA. ADMIN. CODE § 310:600-9-6(9) (2014), which requires that an
abortion physician either have admitting privileges or that arrangements have becn made with
a physician having hospital privileges to receive emergency cases. Bums Aff. § 7.

In the very rare case in which the patient needs to be treated at a hospital, the quality
of care the patient receives will not be affected by whether the abortion provider has admitting
privileges at that particular hospital. Estes Aff. §f 38-39. Emergency room physicians,
regardless of whether they perform abortions, are qualified to manage the care of a patient
experiencing a complication from an abortion, because such complications are the same as
those that would follow a spontaneous miscarriage or other gynecologic surgery. Id.
Moreover, if a complication requiring emergency treatment occurs after a patient has left the
clinic, she should proceed to the nearest emergency room, which would not necessarily or even
likely be a hospital at which Dr. Burns may be able to obtain privileges. Burns Aff. § 15; Estes
Aff. 4 4045. The admitting privileges requirement will not improve the ability of women to
receive safe abortion care in Oklahoma. Estes AfF. Y48, 53. In fact, the requirement departs
from accepted medical practice. /d. § 30; Bums Aff. § 19.

C. Dr. Burns’s Efforts to Comply with the Admitting Privileges Requirement

1. Each Heospital Establishes its Own Criteria for Admitting Privileges

Under S.B. 1848, Dr. Bumns’s ability to continue providing abortions depends on the
individual admitting privileges decisions rendered by hospital boards. Burns Aff. §§ 22-32.
Hospitals may grant or deny privileges based upon multiple criteria, many of which are not
correlated with a physician’s expertise in & particular procedure, and hospitals are under no

regulatory obligation to act on applications within a certain period of time. /d.



2. Dr. Burns Has Applications Pending at Area Hospitals

Dr. Bums has pursued admitting privileges at all 16 of the hospitals within 30 miles
of his practice that are “general medical surgical hospital[s]” that offer obstetrical or
gynecological care. /d. To date, one hospital has formally denied his request because he has
not completed a residency program. 7d. Y 22. Nine other hospitals have advised him that he
cannot get privileges without board certification. 7d. 123, 24, 26, 30, 31. Two hospitals have
informed Dr. Burns that he is not eligible for privileges because he would fail to admit at least
six patients per year. /d. Y 25, 27.

Of the remaining four hospitals: one hospital has referred Dr. Burns’s request for an
application to its Chief of Statf; two have recently provided applications that Dr. Bums will
submit prior to November 1; and one other hospital has not yet responded to Dr. Bums’s
repeated requests for an application. 7d. | 28, 29, 32. Thus, despite his best efforts, it is
highly unlikely that Dr. Burns will be able to comply with the admitting privileges requirement
before the Act takes effect on November 1.

3. S.B. 1848 Will Irreparably Harm Dr. Burns’s Patients

There are only two other abortion providers in Oklahoma; one in Oklshoma City and
one in Tulsa. Out of the total number of abortions performed in 2013,! Dr. Bumns performed
44 percent of the procedures. Bums Aff. § 10. If Dr. Bumns is forced to stop providing
abortions, even assuming both other clinics are able to stay open, they may not be able to meet
the increased demand for medical services. Bums AfY. 9 34, 35. Women will therefore likely

face delays in obtaining abortions, increasing their risk of complications and costs. Estes Aff.

! Aburtion Surveillance in Okiahoma, 2002-2013 Summary Report, OKLAHOMA DEPARTMENT OF HEALTU,
available at hitp://www.ok.gov/health2/documents/HCI_2002-2013TTOPtrends.pdf (last visited Oct. 1, 2014).
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4 50. Delay will also mean that some women do not get appointments in time to qualify for a
medication abortion. /d. Other women may progress beyond the time when legal second
trimester abortion is available in Oklahoma. /d.

Although legal abortion is a very safe procedure, the risks increase as the pregnancy
advances. Id. Thus, delaying abortion until later in pregnancy increases the risk of
complications. /d. Some women, deprived of access to legal abortion, carry unwanted
pregnancies to term. /d. 4| 51; Bumns AfY. § 34. These women are exposed to increased risks
of major complications from childbirth. Estes Aff. 4 51. Other women may turn to illegal
and unsafe methods to terminate unwanted pregnancies. /d.{ 52. These real-life consequences
are inevitable if S.B. 1848 substantially reduces access to abortion. /d.

III.  Argument

A. Temporary Injunctive Relief Standard

“The purpose of a temporary injunction is to preserve the status quo and prevent the
perpetuation of a wrong or the doing of an act whereby the rights of the moving party may be
materially invaded, injured or endangered.” Okla. Pub. Emps. Ass’n v. Okla. Military Dept,
2014 OK 48, 9 15, 330 P.3d 497, 504. In ruling on a wnotion for temporary injunctive relief,
the Court considers four factors: (1) the applicant’s likelihood of success on the merits; (2)
irreparable harm to the applicant if injunctive relief is denied; (3) relative effect on the other
interested parties; and (4) public policy concerns arising out of the issuance of injunctive relief,
or whether the injunction is in the public interest. Daffin v. State ex rel. Okla. Dep’t of Mines,
2011 OK 22,97, 251 P.3d 741, 745; Dowell v. Pletcher, 2013 OK 50, 9 7, 304 P.3d 457, 460.
As set forth below, each factor weighs in favor of granting temporary injunctive relief.

B. Plaintiff Is Likely to Succeed on the Merits of his Claims



1. Dr. Burns is Likely to Succeed on the Claim that S.B. 1848 Deprives Him of
Due Process of Law,

S.B. 1848 deprives Dr. Burns of procedural due process by affording him inadequate
time to obtain admitting privileges prior to the statute’s effective date. Arficle [I, Section 7 of
the Oklahoma Constitation provides that, “No person shall be deprived of life, liberty, or
property, without due process of law.” Dr. Burns has a protected liberty and property intcrest
in the right “to follow a chosen profession {ree from unreasonable governmental interference.”
Greene v. McEiroy, 360 U.S. 474, 492 (1959). See aiso City of Jenks v. Stone, 2014 OK 11,
17,321 P.3d 179, 181-82 (property right in employment is protected by due process clause of
federal constitution) (citing Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 538 (1985)).

The admitting privileges law was signed by the govemor on May 28, 2014, and
becomes effective on November 1, 2014, Oklahoma law imposes no time limits on how long
a hospital may consider an application for admitting privileges, and it is clear, based on Dr.
Bums’s good faith efforts to comply, that 157 days is not enough time. Although Dr. Burns is
applying for privileges and has applications pending, he does not expect to receive notification
regarding several of those applications prior to November 1.

Absent a temporary injunction or a temporary restraining order, Dr. Burns will be
forced either to stop practicing or face criminal sanctions. Such a denial of his right to practice
his profession, when for reasons beyond his control he is unable to come into compliance, is
the epitome of “unreasonable governmental interference,” and Dr. Burns has shown a
substantial likelihood of success warranting injunctive relief, Other courts have recently
reached similar conclusions. Sce Planned Parenthood of Greater Tex. Surgical Health Servs.
v. Abbott, 748 F.3d 583, 600 (5th Cir. 2014) (holding that admitting privileges requirement

could not be enforced against abortion providers who applied for admitting privileges, but were



awaiting a response from a hospital); June Med. Servs., LLC v. Caldwell, No. 3:14-CV-00525-
JWD, 2014 WL 4296679, at *7 (M.D. La. Aug. 31, 2014) (temporary restraining order granted
where physicians could not comply with admitting privileges law before effective date).

2. Dr. Burns and His Patients are Likely to Succeed on the Claim that S.B. 1848
Violates the Single-Subject Rule.

S.B. 1848 addresses six distinct subjects with no readily apparent common theme or
purpose. Under the Oklahoma Constitution, “Every act of the Legislature shall embrace but
one subject, which shall be clearly expressed in its title.” OKLA. CONST. art. V, § 57. The rule
has two purposes: (1) to ensure that the legislators of Oklahoma are adequately notified of the
potential effect of the legislation; and (2) “to prevent ‘logrolling,” the practice of assuring the
passage of a law by creating one choice in which a legislator . . . is forced to assent to an
unfavorable provision to secure passage of a favorable one, or conversely, forced to vote
against a favorable provision to ensure that an unfavorable provision is not enacted.” Nova
Health Sys. v. Edmonson, 2010 OK 21, 9 1, 244 P.3d 380, 381; Douglas v. Cox Ret. Props.,
Inc., 2013 OK 37,9 4, 302 P.3d 789, 792.

Oklahoma courts apply a “germaneness” test to determine whether an act complies with
the single-subject rule, requiring that its provisions be germane, relative, and cognate to a
readily apparent common theme or purpose. See Douglas, 2013 OK 37, 4 6, 302 P.3d at 793;
Nova Health Sys., 2010 OK 21,9 1, 233 P.3d at 382; In re Initiative Petition No. 382, 2006
OK 45,99, 142 P.3d 400, 405. “[T]he issue is not how similar or ‘related’ any two provisions
in a proposed law are, or whether one can articulate some rational connection between the
provisions of a proposed law,” In re Initiative Petition No. 382,2006 OK 45,9 14, 142 P.3d at
408, “but whether it appears that the proposal is misleading or. . . those voting on the law would

be faced with an all-or-nothing choice.” Douglas, 2013 OK 37, 9 6, 301 P.3d at 792-93.



Oklahoma Courts have repeatedly rejected attempts to satisfy the single subject rule by
inventing a broad label to cover multiple-subject bills. In Nova Health Sys., 2010 OK 21,9 1,
233 P.3d at 382, the Oklahoma Supreme Court struck down a statute regulating abortion,
holding that although each provision concerned “freedom of conscience,” the statute was
“obviously violative” of the single-subject rule because it comprised portions of five bills and
involved multiple subjects. The Court admonished:

We are growing weary of admonishing the Legislature for so flagrantly violating
the terms of the Oklahoma Constitution. It is a waste of time for the Legislature
and the Court, and a waste of the taxpayer’s money. . ..

(Wle again restate: THE CLEAR LANGUAGE OF THE OKLAHOMA
CONSTITUTION REQUIRES THAT ALL LEGISLATIVE ACTS SHALL
EMBRACE BUT ONE SUBJECT.

Id. atq 1, 381-82 (emphasis in original). See also Davis v. Edmondsan, No. CJ-2009-9154,
2010 WL 1734636 (Dist. Ct. Okla. Caty. Mar. 2, 2010) (statute banning sex-selective abortions
and imposing new reporting requirements violated the single-subject rule); Okla. Coal. for
Reprod. Justice v. Okla. State Bd. of Pharm., No. CV-2013-1640, slip op. at 2 (Dist. Court.
Okla. Jan. 29, 2014) (see Appendix 1) (statute restricting distribution of emergency
contraception and regulating health msurance violated the single subject rule).

Here, although S.B. No. 1848’s proffered subject is the “[e]stablishment of certain
medical procedure standards,” 2014 Okla. Sess. Law Serv. Ch. 370 (West), it is quintessential
logrolling. In addition to requiring admitting privileges, the statute addresses five additional
subjects. The Act directs the State Board of Health to develop standards on (1) supplies and
equipment; (2) training physician’s assistants and volunteers; (3) medical screening and
evaluation; and (4) the abortion procedure and post-procedure follow-up care. In addition, the

statute (5) creates record keeping and reporting requirements. Id.



S.B. 1848 contains multiple subjects that are not “germane, relative, and cognate to &
readily apparent common theme and purpose.” See Davis, 2010 WL 1734636. Although each
provision relates to regulating abortion in soine manner, a legislator could reasonably be in
favor of standards for medical screening and evaluation without supporting the requirement
for admitting privileges. See Nova Health Sys., 2010 OK 21, 9] 1, 233 P.3d at 382; Dayvis, 2010
WL 1734636; Douglas, 2013 OK 37,99 10-11, 302 P.3d at 793-94.

The legislative history bears this out. A prior admitting privileges bill, H.B. 2418, was
proposed earlier in the same session. The bill used language nearly identical to S.B. 1848 to
require admitting privileges.2 H.B. 2418 passed in the House, but not the Senate. It was only
when the admitting privileges provision was combined with an omnibus bill including five
other plainly different subjects that the provision passed both houses. As in In re Initiative
Petition No. 382, S.B. 1848 was passed amidst a “national discussion on the proper limitations
on the power of” the government to restrict the fundamental right to abortion and was “clearly
an attempt at logrolling.” See 2006 OK 45, § 15, 142 P.3d at 408. Legislators who favored
one of the provisions of S.B. 1848 could not have voted to enact one part of the bill without
voting to enact the other, unrelated provisions as well. See Fent v. State ex rel. Okla. Capitol
Improvement Auth., 2009 OK 15,9 23, 214 P.3d 799, 807.

Because S.B. 1848 contains multiple, unrelated subjects, which were joined together
through the precise legislative process the single-subject rule was designed to prevent, it is
plainly unconstitutional. By violating the Oklahoma Constitution’s clear parameters on the

passage of legislation, it offends the rights of Dr. Burns, his patients, and all Oklahoma citizens.

2 In addition, H.B. 2418 stated: “No person shall perform or induce an abortion upon a pregnant woman
subscquent to the end of the Frst trimester of her pregnancy, unlcss such abortion is performed or induced in a
general  hospital.” Engrossed 2013 OK H.B. 2418 (Feb. 27, 2014), available at
http://wcbserverl.Isb.state.ok.us/cf_pdf72013-14%20ENGR/hB/HB2418%20ENGR.PDF.
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Accordingly, Dr. Bums and his patients have a strong likelihood of success on the merits of
the claim that S.B. 1848 violates OxLA. CONST. art. V, Section 57.
3. Thereis a Strong Likelihood of Success on the Merits of the Claim that S.B.
1848 is an Unconstitutional Special Law That Singles Out Both Dr. Burns
and His Patients.

By singling out abortion for unique treatment, and requiring only physicians who
provide abortions to have admitting privileges, S.B. 1848 also violates Article V, Section 59
of the Oklahoma Constitution, which provides that: “Laws of a general nature shall have a
uniform operation throughout the State, and where a general law can be made applicable, no
special law shall be enacted.” The Oklahoma Supreme Court has adopted a three-pronged test
for determining whether a statute violates this prohibition: (1) whether the statute is a special
or general law, (2) whether, if the statute is a special law, a general law is applicable, and (3)
whether, if a general law is not applicable, the statute is a permissible special law. See Grant
v. Goodyear Tire & Rubber Co., 2000 OK 41, Y4, 5 P.3d 594, 597; Reynolds v. Porfer, 1988
OK 88, 760 P.2d 816, 822. If a law is special under the first prong, and it fails either the second
or third proug of the test, it is unconstitutional. Reynolds, 1988 OK 88, 760 P.2d at 822.

Under the first prong of the test, a court must determine whether a law is a special or
general law. Id. “A statute relating to all persons or things of a class is a general law.” /d. In
contrast, “[s]pecial laws are those which single out less than an entire class of similarly affected
persons or things for different treatment.” Id. (statute that singled out medical malpractice
claims from all actionable tort claims is a special law); Grant, 2000 OK 41, 91 56, 5 P.3d at
597 (amendment to worker’s compensation statute singling out disabled employees for

different treatment is a special law).
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S.B. 1848 plainly constitutes a special law because it arbitrarily singles out physicians
who provide abortion services from all other physicians, compelling them to obtain admitting
privileges, while physicians who perform other types of outpatient surgical procedures, many
of which are more invasive and involve greater risk, see Estes Decl. ] 18-20, are, at most,
merely required to have a transfer agreement with a local hospital.} The law also imposes this
onerous regulation on women seeking abortions, not all patients seeking outpatient surgical
procedures. Because the Act treats similarly situated physicians and patients differently by
singling out abortion physicians for regulation, it is a special law. See Reynolds, 1988 OK 88,
760 P.2d at 822.

Under the second prong of the test, a court must determine “if the subject of the
legislation is reasonably susceptible of general treatment or if, on the other hand, there is a
special situation possessing characteristics impossible of treatment by general law.” Reynolds,
1988 OK 88, 760 P.2d at 822. For example,v in Nova Health Sys. v. Pruitt, No. 2:12-cv-00395,
2012 WL 1034022 (Dist. Ct. Okla. Cnty. Mar. 28, 2012), the court permanently enjoined a
mandatory ultrasound requirement that subjected physicians to unique professional burdens,
holding that the law improperly addressed only abortion patients and physicians and did not
address “other medical care where a general law could clearly be made applicable.”

Here, as in Nova Health Sys. v. Pruitt, the legislature could impose the admitting
privileges requirement on all medical providers providing outpatient procedures, and all

patients secking outpatient surgical procedures, rather than solely on abortion providers and

3 Under the Oklahoma State Department of Health regulations entitled “Minimum Standards for ASC’s” require:
“A formal transfer agreement must be in effect between the ambulatory surgical center and a general hospital
located not morc than a twenty minute travel distance from the ceater, or all physicians performning surgery in the
ambulatory surgical center must have admitting privileges at such a hospital.” Sce OxLA. ADMIN. CODE
§ 310:615-5-1(h} (2014), 27 OK Reg. 2536 (2014).



their patients. See 2012 WL 1034022. Whereas before, abortion providers, like other
outpatient surgical providers, were not required to have admitting privileges,* S.B. 1848
singles abortion physicians out for regulation. Altematively, the State could subject all
physicians who perform outpatient surgical procedures without admitting privileges to the
penaltics set forth in S.B. 1848. There is no basis for this “arbitrary and irrational”
classification. Orthapedic Hosp. of Okla. State Dep 't of Health, 2005 OK CIV. APP. 43, { 15,
118 P.3d 216, 223. Because S.B. 1848 is a special law and is reasonably susceptible to general
treatment, it is unconstitutional. Reynolds, 1988 OK 88, 760 P.2d at 822.

Alternatively, the special law claim also succeeds under the third prong of the test,
under which a court must determine “if the special legislation is reasonably and substantially
related to a valid legislative objective.” /d. at 822. If the proffered objective of the legislation
is not valid, or if the legislation is not likely to advance the proffered objective, then the
legislation is impermissible. /d. at 824-25. “[TThe classification 1nust be reasonable and
pertain to some peculiarity in the subject of the legislation, and there must be some distinctive
characteristic upon which different treatment is reasonably founded.” EOG Res. Mktg., Inc.,
v. Okla. State Bd. of Equalization, 2008 OK 95,920, 196 P.3d 511, 52t.

Here, there is no “valid legislative objective” for singling out physicians who perform
abortions from all other doctors or abortion patients from all other patients. See Reynolds,
1988 QK 88, 760 P.2d at 822. As in Reynolds, the Legislature failed to produce a “legislative

declaration supported by documented findings” that physicians who perform abortions are

4 Abortion facilities are required to establish a written protocol for the transfer of patients rcquiring cmergency
treatment. The protocol must include procedures to contact the focal ambulance service and expedite the transfer
to the receiving hospitel. Appropriatc clinical patient information must be provided to the receiving facility, and
if the attending physician does not have admitting privileges at a local general hospital, thc physician must attest
that arrangements have becn made with a physician having hospital privileges to reccive emergency cases. See
OKLA. ADMIN. CODE § 310:600-3-6(3) (2014). Dr. Bums complies with this requirement.
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distinguishable from physicians performing similar outpatient procedures. Id. at 825 (holding
statute unconstitutional where there was no evidence that the narrow class carved out by the
statute was unique or related to goal of minimizing health care costs).

Moreover, as courts across the country have recognized, admitting privileges statﬁtm
like S.B. 1848 do not advance an asserted interest in women'’s health. Planned Parenthood
Se., Inc. v. Strange, 2:13CV405-MHT, 2014 WL 3809403, at *41 (M.D. Ala. Aug. 4, 2014)
(privileges requirement fell outside the range of standard medical practice and would
undermine women'’s health by cutting off access); Planned Parenthood of Wis. v. Van Hollen,
No. 13—cv-465-wmc, 2013 WL 3989238, *14 (W.D. Wis. Aug. 2, 2013) (“[D]efendants are
unlikely to establish . . . that there is a reasonable relationship between the admitting privileges
requirement and matemnal health.™); Planned Parenthood of Greater Tex. Surgical Health
Servs. v. Abbott, 951 F. Supp. 2d 891, 900 (W.D. Tex. 2013), rev'd on other grounds, 748 F.3d
583 (5th Cir. 2014) (“[T]here is no rational relationship between improved patient outcomes
and hospital admitting privileges within 30 miles of a facility in which a physician provides
abortion services.”). Further, admitting privileges laws are not consistent with accepted
medical practices. See¢ Am. College of Obstetricians and Gynecologists, Guidelines for
Women's Health: A Resource Manual 433 (3d ed. 2007); ACOG/AMA Amici Curiae Brief,
Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 734 F.3d 406 (5th Cir.
2013) (No. 13-51088), 2013 WL 6837500. Rather, S.B 1848 will have the effect of closing
one of three clinics in Oklahoma, drastically reducing the availability of services to women
throughout the State, and thereby exposing them to greater health risks. Estes Aff. 49 50-52;

Bumns Aff. 1] 34-35.
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For these reasons, Dr. Bums and his patients have a strong likelihood of success on his
claim that S.B. 1848 violates OKLA. CONST. art. V, Section 59.

4. Dr. Burns and His Patients are Likely to Succeed on The Claim that S.B.
1848 is an Unlawful Delegation of Legislative Authority

S.B. 1848 unlawfully delegates to hospital boards the determination of whether Dr.
Bums will continue to practice and whether Oklahoma women have access to abortion. See
OKLA. CONST. art. IV, § 1; art. V § 1. The Oklahoma Constitution prevents the legislature
from “abdicat[ing] its responsibility to resolve fundamental policy making by delegating that
function to others or by failing to provide adequate directions for the implementation of its
declared policy.” Democratic Party of Okla. v. Estep, 1982 OK 106, 652 P.2d 271, 277 n.23.
This doctrine distinguishes between “[t]he power to determine the policy of the law,” which
cannot be delegated, and “the power to make nules of a subordinate character in order to carry
out that policy and apply it to varying conditions,” which can be dclegated. Harris v. State ex
rel. Okla. Planning & Res. Bd., 1952 OK 459, 251 P.2d 799, 803 (citation omitted). A statute
that neither sets forth a legislative policy nor creates clear standards for execution of a
legislative policy is constitutionally void, in part because it transfers the primary responsibility
of the elected officials in the legislature to unelected officials whose accountability to the
electorate is much diminished. Estep, 652 P.2d at 276-78 & 277 n.25 (striking down a
statutory campaign finance scheme that articulated no legislative policy to govem the
statutorily created commission’s activities or rulemaking).

Even where a policy is articulated, the legislature must not delegate the task of
implementing its policy without clear standards and safeguards. See Oklahoma City v. State
ex. rel. Dep’t of Labor, 1995 OK 107, 918 P.2d 26, 29-30 (holding delegation was improper

where the statute provided no standards to guide the U.S. Department of Labor in exercising
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authority and providing no mechanism to challenge determinations); accord In re Initiative
Petition No. 366, 2002 OK 21, 1Y 17-18, 46 P.3d 123, 128-29 (initiative petition
unconstitutionally delegated authority by leaving the fundamental policy-making function to
the unbridled discretion of unelected state authorities).

As in Oklahoma City, Dr. Bumns has ne meaningful redress should the hospitals deny
him privileges, as Oklahoma courts rarely subject hospital admitting privileges decisions to
any sort of judicial scrutiny. See Medcalf v. Coleman, 2003 OK CIV APP 53, 97 12-14, 71
P.3d 53, 55-56 (holding the trial court lacked jurisdiction to review a private hospital’s
revocation of a doctor’s privileges; “judicial tribunals are not equipped to review the action of
hospital authorities in selecting or refusing to appoint members of the medical staffs”). See
also Hallmark Clinic v. N.C. Dep’t of Human Res., 380 F. Supp. 1153, 1158 (E.D.N.C. 1974)
(striking down written transfer agreement or admitting privileges requirement for abortion
providers because “the state . . . placed no limits on the hospilal’s decision to grant or withhold
a transfer agreement, or even to ignore a request for one.”).

Further, S_B. 1848 delegates to hospital boards the power to decide which doctors may
provide essential women’s health care — but it fails, just as the statute at issue m Oklahoma
City failed — to give specific instructions about the factors a hospital must consider in making
that determination. 1995 OK 107, 918 P.2d at 29. Thus, it “leaves an important determination
to the unrestricted and standardless discretion of unelected bureaucrats.” Id. at 30.

Hospitals — rather than being tasked with making rules of a subordinate character to
carry out the legislature’s policy with respect to abortion providers — instead apply their own
admitting privileges rules in accordance with their own bylaws and interests. Estes Aff. 47;

Burns Aff. Y 25, 27. Accordingly, hospitals can and do deny physicians admitting privileges
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for reasons unrelated to clinical expertise. For example, business considerations play a
significant factor for many hospitals, and applications for privileges commonly ask how many
patients a doctor has performed in the hospital in the past year, and how many patients a doctor
anticipates admitting into the hospital in the coming year. Id. See Planned Parenthood of Wis.
v. Van Hollen, 738 F.3d 786, 792 (7th Cir. 2013) (criteria for granting admitting privileges
include the number of patient admissions, quality of services, revenue generated, and
membership in a particular practice group or academic faculty) (citing Elizabeth A. Weeks,
“The New Economic Credentialing: Protecting Hospitals from Competition by Medical Staff
Members,” 26 J. Health L. 247, 249-52 (2003)). Precisely because abortion is exceedingly
safe, Dr. Burns would admit “zero to one” patients per year, and a hospital may conclude that
granting Dr. Burns privileges is not in its business interest.

Further, several hospitals that have denied privileges to Dr. Burmns require that
physicians be board-certified or board-eligible — a status that does not equate to clinical
competency. Estes Aff. §7 30, 47. Dr. Burns long ago had hospital admitting privileges, but
having specialized in providing abortions for over 40 years, he did not seek to inaintain
privileges he did not need. Burns AfT. 4y 3-6. Likewise, after Dr. Bumns completed niedical
school and his internship, he did not seek a hospital residency or board certification because it
was unnecessary for pursuing his chosen specialty. /d Now that many hospitals require its
doctors to have completed a residency and/or obtained board certification as a prerequisite for
granting adnuitting privileges, Dr. Burns does not qualify. Burns Aff. §4 2224, 26, 30. That
does not, however, make him any less qualified to perform safe abortions.

S.B. 1848 violates both components of the non-delegation doctrine: it contains neither

an articulation of legislative policy nor any standards for hospitals to implement a policy goal.
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It is a clear violation of the non-delegation doctrine for the legislature to make hospitat boards
patekeepers for abortion access in the state. “The formulation of policy is a legislature’s
primary responsibility,” protecting voters® ability to hold policy-makers accountability for the
policies they set. Estep, 1982 OK 106, 652 P.2d at 277 n.25. The Legislature’s abdication of
its responsibility is an affront to all Oklahoma citizens. For these reasons, Dr. Bumns and his
patients have a strong likelihood of success on his claim that S.B 1848 is an unconstitutional
delegation of legislative authority.

C. Absent Injunctive Relief, Dr. Burns and His Patients Will Suffer Irreparable
Harm

Oklahoma law defines “irreparable” harm as “mcapable of being fully compensated by
money damages. . . .” Tulsa Order of Police Lodge No. 93 v. City of Tulsa, 2001 OK CIV APP
153, 9 28, 39 P.3d 152, 159. Here, if allowed to take effect, S.B. 1848 will cause irreparable
harm by violating Dr. Burns’s constitutional rights and those of his patients, forcing him to
close his practice, and thereby harming women seeking abortions.

If allowed to take effect, the Act would deprive Dr. Bumns of several rights secured by
the Oklahoma Constitution. First, because it is likely impossible for Dr. Bums to secure
admitting privileges before the law goes into effect, it violates his constitutional right to due
process. That violation is exacerbated by the Legislature’s decision to single out abortion
providers in violation of the prohibition on special laws and unconstitutional delegation of
authority to hospital administrators. Further, the Legislature’s blatant violation of the single-
subject rule is an affront to every Oklahoma voter. Such deprivation of constitutional rights is
per se irreparable harm. See Caldwell, 2014 WL 4296679 at *7 (plaintiffs showed admitting
privileges requirement would irreparably injure physicians where challenged law violated due

process rights) (citing &lrod v. Burns, 427 U.S. 347, 373 (1976) (loss of constitutional
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“freedoms . . . unquestionably constitutes irreparable injury™)); see also Kikumura v. Hurley,
242 F.3d 950, 963 (10th Cir. 2001) (“When an alleged constitutional right is involved, most
courts hold that no further showing of irreparable injury is necessary.”); Entm’t Merchs. Ass n
v. Henry, No. CIV-06-675-C, 2006 WL 2927884 at *2 (W.D. Okla. Oct. 11, 2006) (enforcing
state law would irreparably harm plaintiffs by violating their constitutional rights).

Second, if S.B. 1848 is allowed to take effect, Dr. Burns will be forced to close his
practice. The Oklahoma Supreme Court has held that far less drastic employment
consequences constitute irreparable harm. See Okia. Pub. Emps. Ass’nv. Okla. Military Dep’t,
2014 OK 48, 934, 330 P.3d 497, 509 (imposition of an unauthorized conditional wage increase
irreparably harmed those who lost merit system protections).

Further, there are only two other abortion providers in Oklahoma; one in Oklahoma
City and one in Tulsa. Out of the total number of abortions performed in 2013,% Dr. Burns
performed 44 percent of the procedures. Burns Aff. § 10. Even assuming both other clinics
are able to stay open, they are unlikely to meet the immediate increased demand. Estes Aff.
9 50; Burns Aff. 9] 10, 34-35. The closure of Dr. Bumns’s clinic may therefore cause
significant delays for women seeking abortions and cause some to travel significantly greater
distances to obtain services. Burns AfT. § 34; Estes Aff. 1Y 49-52. While abortion is a very
safe procedure, the risks increase with gestational age. Estes AfT. at 9 49-51; Burns Aff. 9.
Thus, delays increase the risk of complications, thereby undermining rather than furthering
women’s health. Estes. Aff. §§49-51. For some women, the burdens created by S.B. 1848

may cause them to carry an unwanted pregnancy to term or atteinpt a self-induced abortion.

3 Abortivn Surveillance in Oklahoma, 2002-2013 Summary Report, OKLAROMA DEPARTMENT OF HEALTH,
available at hap./fwww.ok.gov/hcalth2/documents/HCI_2002-2013ITOPtrends.pdf (last visited Oct. 1, 2014).
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Id Y 51-52. Accordingly, absent temporary injunctive relief, Dr. Bums and his patients will
suffer irreparable harm.

D. The Balance of Equities and the Public Interest Weighs in Favor of a
Temporary Injunction

Unlike Dr. Bums and his patients, the Defendants will suffer no hamn if a temporary
injunction is granted. The only possible disadvantage to the Defendants is delayed
enforcement of the Act. A temporary injunction would allow Dr. Bums to continue to provide
-- and women to receive -- access to abortion from a doctor with an impeccable safety record.
This would also preserve the status quo while this Court has an opportunity to consider whether
the Act runs afoul of the Oklahoma Constitution. Hastings v. Kelley, 2008 OK CIV APP 36,
4 13, 181 P.3d 750, 753‘ (“[A] temporary injunction is . . . designed to preserve the . . . status
quo until a final determination of the controversy.”); Okla. Pub. Emps. Ass’n., 2014 OK 48,
9115, 330 P.3d at 504 (“A temporary injunction protects a court’s ability to render a meaningful
decision on the merits of the controversy.”). Moreover, it is well-settled that the enforcement
of an unconstitutional law is contrary to the public interest. See, e.g., Am. Civil Liberties Union
v. Johnson, 194 F.3d 1149, 1163 (10th Cir. 1999); Entm 't Merchs. Ass’n, 2006 WL 2927884
at *3. Accordingly, the public interest weighs heavily in favor of granting temporary injunctive
relief.

IV.  Conclusion

For the foregoing reasons, Dr. Burns respectfully requests that this Court hear this
motion on an expedited basis, issue a temporary injunction to preserve the status quo and
prevent enforcement of S.B. 1848 during the pendency of this litigation, or in the alternative,

issue a temporary restraining order.
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

(1) LARRY A. BURNS, D.O., on behalf of
himself and his patients,

Plaintiff,

)
)
)
)
)
\ ) Case No. CV-2014-1896
' )
(2) TERRY L. CLINE, in his official )
capacity as Oklahoma Commissioner of )
Health; )
(3) CARL B. PETTIGREW, D.O, in his )
official capacity as President of the )
Oklahoma State Board of Osteopathic )
Examiners; and )
(4) GREG MASHBURN, in his official )
capacity as District Attomey for Cleveland, )
Garvin, and McClain Counties, )
)
)

Defendants.

DEFENDANTS’ RESPONSE TO MOTION FOR TEMPORARY INJUNCTION

INTRODUCTION

According to the most recent available data, around 1.06 million abortions were
performed in the United States in 2011 alone.' Plaintiff states that of those 1.06 million
abortions, approximately 1.3% would have resulted in some complication requiring treatment.
Estes Aff. § 24. While 1.3% looks small as a percentage, that number is large when translated to
the number of women that will actually be affected - which is approximately 13,780. That is not

an insignificant number and reveals a serious public health concern.

! Jones RK and Jerman J, Abortion Incidence and Service Availability in the United States,
2011, Perspectives on Sexual and Reproductive Health, 2014, 46(1):3-14. Found at
http://www.guttmacher.org/pubs/journals/psrh.46e0414.pdf.




Senate Bill 1848, 2014 Okla. Sess. Law Serv. Ch. 370 (West) (“SB 1848 or the “Act”) is
the Legislature’s recognition of and attempt to combat this public health concern by ensuring that
doctors provide safe and effective treatment to women receiving these procedures. The Act does
so by providing for the establishment of standards for supplies and equipment used, standards for
training physician assistants and volunteers, standards relating to the medical screening and
evaluation of patients, and standards relating to the performance of the abortion procedure and
post-procedure. The Act also requires a facility to record each incident resulting in injury to the
patient or born-alive child, report patient deaths, and requires a physician with admitting
privileges to be on the premises during a procedure. Each of these sections ensures abortion
procedures are conducted under the safest conditions.

Plaintiff challenges the constitutionality of SB 1848, alleging that it deprives him of due
- process, violates the single subject rule and rule against special laws, and improperly delegates
legisiative functions to hospitals. Plaintiff also requests this Court issue a temporary injunction,
or in the alternative, issue a témporary restraim'ng order. For the following reasons, this Court
should deny that motion.

ARGUMENTS AND AUTHORITIES

L PLAINTIFF DOES NOT HAVE STANDING TO ASSERT RIGHTS ON BEHALF
OF HIS PATIENTS.

It is well settled that a plaintiff cannot vicariously assert the constitutional rights of
someone else. Barzellone v. Presley, 2005 OK 86, fn. 32, 126 P.3d 588; Forgst Qil Corp. v.
Corporation Comm'n, 1990 OK 58, fn. 31, 807 P.2d 774. In Oklahoma Education Ass’n. v. State,
2007 OK 30, 158 P.3d 1058, the Oklahoma Education Association (the OEA) and several school

districts sued the State of Oklahoma, claiming that the Oklahoma Legislature had failed to




adequately fund public education in violation of Oklahoma students’ equal protection rights
(amongst other clzﬁms). The Oklahoma Supreme Court flatly rejected the OEA’s and school
districts’ attempt to assert a claim based on the equal protection rights of Oklahoma students:
The plaintiffs assert injury to the rights of Oklahoma’s students. The OEA has not
established that any of its members are Oklahoma students. Although some of the
members of the OEA may be parents of Oklahoma students, this is insufficient to
establish the OEA’s standing to assert injury to the students’ rights. The OEA has
failed to meet its burden to show that any of its members have a right of their own
to assert injury to the rights of Oklahoma's students. As the OEA’s members
cannot vicariously assert injury to the constitutional rights of Oklahoma’s
students, neither can the OEA ... [likewise] [t]he plaintiff school districts have

failed to present us with any authority to show that they have standing to assert
the violation of the constitutional rights of students generally across this state.

Id. at 912, 14, 1064 (emphasis added).

Plaintiff does not appear to be raising his patients’ right to abortion in his Motion for
Temporary Injunction. However, to the extent that he is, Plaintiff lacks standing to assert claims
based on thﬁse rights - individual rights that Belong not to him, but rather to others not before the
Court. Therefore, to the extent that Dr. Burns is attempﬁng to assert that his patients are losing a

substantive right to terminate a pregnancy, that claim is improper. See P1.’s Pet. 2.

IL PLAINTIFF CANNOT MEET HIS BURDEN OF PROVING AN ENTITLEMENT .

TO AN EXTRAORDINARY REMEDY LIKE AN INJUNCTION.

The Court may issue a temporary injunction only after the plaiﬁtiff has shown by clear
and convincing evidence that: (1) he is likely to ultimately succeéd on the merifs, (2) he will
~ suffer irreparable harm if the request is denied, (3) on balance, he is at risk of suffering a greater
hardship than other affc;,cted parties, and (4) there are no countervailing public policy concerns
that would warrant denial of the request. Daffin v. State ex. rel Oklahoma Dept. of Mines, 2011
OK 22,9 7, 251 P.3d 741, 745 (citing Tulsa Order of Police Lodge No. 93 v. City of Tulsa, 2001
OK Civ APP 153, 39 P.3d 152). Injunctive relief is an extraordinary remedy which “is not to be
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lightly granted,” 4moco Production Co. v. Lindley, 1980 OK 6, § 50, 609 P.2d 733, 745, and
which should be denied when the expectation of future injury is “too speculative.” Quinn v. City
of Tulsa, 1989 OK 112, § 59, 777 P.2d 1331, 1341. Merely providing that “injury may possibly
result from the acts sought to be prevented” or that one has “fear or apprehension” of injury is
never enough to justify an injunction; a plaintiff must prove that it is “at least a reasonable
probability” that they will be injured if an injunction is not issued. Sunray Oil Co. v. Cortez,
1941 OK 77, 9 7, 112 P.2d 792, 796 (quoting Simons et al. v. Fahnestock et al., 182 Okla. 460,
78 P.2d 388). Defendants assert that Plaintiff has failed to meet the standard necessary for
granting a preliminary injunction and this Court should deny his request.
IIl. PLAINTIFF IS NOT LIKELY TO SUCCEED ON THE MERITS,

A. Plaintiff is not likely to succeed on the merits of his due process claim.

Plaintiff claims that he is deprived of a property interest without due process of law
because the; law does not give him time to acquire admitting privileges, for reasons he claims are
“out of his control.” However, this claim is i:elied by the fact that out of the 16 hospitals from
which he has sought admitting privileges, 12 have given him a response — denia.l. The problem
isn’t that the law isn’t “giving him enough time” but rather he isn’t getting the answer he wants
from the hospitals. Further, the denials aren’t completely out of his control. He admits that he
once had privileges at a local hospital, but allowed them to lapse. The denials he is receiving is
not because of anything the State has done, but instead are based on things that he alone could
cure (i.e., getting board certification). |

Plaintiff relies on two cases in his Memoranda of Law in support of his proposition that
he has not been given enough time to procure admitting privileges and therefore his due process
rights were violated. First, Plaintiff cites to Planned Parenthood of Greater Texas Surgical
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Health Services v. Abbott, 748 F.3d 583 (5™ Cir. 2014). In Abbort, the court grappled with an
abortion law similar to the law which is about to go into effect in Oklahoma. The law required
that doctors who perform abortions have admitting privileges at a hospital within 30 miles of
their clinic. The court, after holding that this admitting requirement did not substantially burden a
woman’s right to an abortion and after determining that the law did not unconstitutionally
delegate policy making to the hospitals (claims made by Dr. Bums in this lawsuit), tumned its
attention to both substantive and procedural due process. The Court found a rational basis for the
Texas legislature’s decision to require admitting privileges for abortion doctors. The Court
further found that Texas law provided a grace period of over 100 days and thus did not infringe
plaintiff”s substantive due process rights. /d. at 536. The court stated that a grace period of over
100 days was, on its face, a sufficient grace period as to satisfy due process, /d. at 600, and held
that because in Texas a hospital has 170 days from the date of application to make a
determination regarding admitting privileges, 100 days grace period was in practice not enough
time for an abortibn doctor who timely applied for admitting privileges {o receive a response.
Therefore, the court held that the law could not be enforced against doctors who had timely
applied for privileges but were awaiting a decision. 1d.? |
Here, SB 1848 was signed by Governor Mary Fallin on May 28, 2014 with an effective
date of November 1, 2014. This gave Plaintiff 157 days to apply for privileges and get responses

from hospitals. According to Plaintiff’s own testimony, he did not apply for admitting privileges

2 The other case cited by Plaintiff, June Medical Services, LLC v. Caldwell, 2014 WL
4296679 (M.D.La. 2014) (unpublished) did not examine the procedural due process standard but
instead found an agreement of the parties on the issue. Id. at 7. “The first element (whether there
is a substantial likelihood that plaintiffs will prevail on the merits) is easily met by turning to
Abbott, supra, and the concessions of the parties regarding same.” (emphasis added).
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to a single hospital until July 18", 51 days after HB 1848 was enacted and signed into law. 4ff of

Larry Burns at 122. Then Plaintiff waited another month, or until August 13, before he applied to
a second hospital. Aff of Larry Burns at §23. In effect, this means that Plaintiff waited 77 days
before he got serious about applying for admitting pﬁvﬂeges. If Plaintiff has not heard back from
all places he applied, that is his own fault.

Further, SB 1848 does not require that Plaintiff have admitting privileges at a hospital, it
only requires that someone on the premises of his clinic have admitting privileges. SB 1848 at
§1(B). Plaintiff has not testified nor has he demonstrated that he has made any attempt to Jocate
ot hire a physician with admittigg privileges who can be on premises when abortions are
performed. This was a key piece of evidence in the 4bbott case where plaintiff testified that he
had tried to get doctors with admitting privileges to join his practice. Abborz, 748 F.3d at 592.
No such evidence exists here. Plaintiff has simply waited too long to apply to hospitals for
admitting privileges and has ﬁken no steps to find doctors with admitting privileges who can be
on site when abortions are performed. The law does not violate Plaintiff’s procedural due process
rights as he would have had plenty of time to apply for privileges and certainly had time to locate
a physician with admitting privileges, he just chose not to.

B. Plaintiff ls not likely to succeed on the merits of his single subject claim.

Otherwise known as the “single subject rule,” Article V, § 57 of the Oklahoma
Constitution provides that “[e]very act of the Legislature shall express but one subject, which
| shall be clearly expressed in its title . . . .” Okla. Const. art. V, § 57. This rule serves two
purposes: first, it ensures that Oklahoma legislators “are adequately notified of the potential
effect of the legislation,” and second, it prevents logrolling. Nova Health Sys. v. Edmondson,
2010 OK 21, § 2, 233 P.3d 380, 381. This rule is designed “to prevent fraudulent and
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surreptitious legislation without unreasonably imperiling or annulling proper legislation.” In re
Initiative Petition No. 347 State Question No. 639, 1991 OK 55, § 16, 813 P.2d 1019, 1027. In

looking at whether legislation violates this provision, courts apply a germaneness test that

requires the subject of the legislation to be *“germane, relative, and cognate to a readily apparent

common theme and purpose.” Fent v. State ex rel. Okla. Capitol Improvement Auth., 2009 OK
15,9 16, 214 P.3d 789, 805.

A comparison of cases analyzing legislation under this provision make clear that SB 1848
meets this test and is “germane, relative, and cognate to a readily apparent common theme and
purpose.”

For example, in Douglas v. Cox Retail Properties, Inc., 2013 OK 37, 302 P.3d 789, the
Court considered a tort reform bill containing “90 sections, encompassing a' variety of subjects
that [did] not reflect a common, closely akin theme or purpose.” Id. at § 7, 302 P.3d at 793.
Forty-five of those sections created entirely new acts scattered throughout eleven separate titles.
While the bill’s defenders argued that the bill related entirely to the general theme of “lawsuit
reform,” Id. at § 8, 10, 302 P.3d at 793, the Supreme Court of Oklahoma pointed out that the
various acts covered topics as wide-ranging as the Iiébility of firearmm manufacturers, school
discipline, seat belt use, and livestock activities. /d. at 7§ 8-9, 302 P.3d at 793. The Court
accordingly found that the bill encompassed more than one subject.

Similarly, in Fent v. State ex rel. Oklahoma Capitol Improvement Authority (“Oklahoma
Capitol Improvement Authority”), the Supreme Court of Oklahoma easily found that a statute
involving a Cultural Center, a Conservation Commission, and a River Parks Authority were not
singularly related to the subject of “water or some type of flood control.” 2009 OK 15, {§ 23-23,
214 P.3d at 807. Indeed, the Court found that the challenged legislation placed “something for
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Oklahoma City, something for Tulsa, and something for the rest of the State” under the auspices
of one bond. /d. at §23, 214 P.3d at 807.

In a case involving a special appropriations bill that appropriated money to‘vsixteen
different state agencies, the Oklahoma Supreme Court similarly found that the bill contained
provisions that were far from “germane,” and declared it in violation of the single-subject rule
because of the disparate nature of the agencies involved .in thc appropriations. Fent v. State ex
rel. Office of State Finance, 2008 OK 2, § 30, 184 P.3d 467, 478. .

I;ike\évise, in Campbell v. White, 1993 OK 89, 856 P.2d 255, two special appropriations
bills were found in violation of the single-subject rule:

Senate Bill 142 is identified as an act relating to state cultural entities. Although a
number of its provisions are directed to state agencies whose primary objective
might be considered cultural development, it contains provisions which cannot be
characterized as ‘cultural.’ Section 16 of the act reappropriates monies originally
designated for the Oklahoma Department of Tourism and Recreation to provide
the state match to federal Bureau of Reclamation Fund Program Funds. The bill
also provides for reappropriation of funds relating to the development of an
industrial airpark economic study. It restricts the closing of state parks, and it
provides for the establishment of an intern program for the State Regents for
Higher Education. These provisions have no relationship to the subject of
cultural entities identified by the State Officials as the single subject of S.B. 142.

The heading of S.B. 725 providing that it is “an act relating to state business
regulatory agencies” presents a topic almost as broad as the one identified, and
disapproved, in Johnson-“state government.” Included within the regulatory
scheme are headstart programs and a detailed list of money received for
asbestos abatement. A program providing for early education of children and
one requiring an accounting of funds received to abate a health hazard,
although regulatory in nature, do not fit within the rubric of ‘state business
regulatory agencies.” They cannot be considered to come under the topic of
business as do provisions for the Banking Department and the Commission on
Consumer Credit.



Id. at 9 15-16, 260-61 (emphasis added). Again, because of the entirely disparzite nature of the
various provisions contained in the two bills, this Court found the bills in violation of the single-
subject rule.

SB 1848 suffers from none of the flaws evident the legislation discussed above. Instead,
it is more like the législation determined by the Supreme Court of Oklahoma to pass the
genﬁaneness test. For example, in Thomas v. Henry, the Court held that twelve provisions in a
bill, scattered across numerous statutory titles — much more than SB 1848 which is limited in
scope to one statute in one title — and accomplishing a broad spectrum of legislative purposes,
all related to the “common theme of discouraging illegal immigration.” 2011 OK 53, {9 30-31,

"260P.3d 1251, 1261-62. Thus, even a bill containing provisions as wide-ranging as those, which
varied from criminalizing activity, to creating new marginal income tax rates, to creating a new
unit within the Department of Public Safety, and to defmixig new standards of eligibility for post-
secondary benefits like scholarships, financial aid, and resident tuition, did rof violate the single-
subject rule because they were all germane to the common theme of discouraging illegal

~ immigration.

Similarly, in Rupe v. Shaw, 1955 OK 223, § 10, 286 P.2d 1094, 1099, this Court upheld a
special appropriations bill that both appropriated funds to the Oklahoma Planning and Resources
Board and authorized the building of a new dam on a state waterway. Rupe thus illustrates the
great deference given to the judgment of the Legislaﬁne in including provisions within a single
bill. As Rupe counsels, even a bill funding one state agency (the Oklahoma Planning and
Resources Board) while at the same time authorizing a different agency (the Oklahoma Game
and Fish Commission) to build a dam can be considered as covéring only a single subject, where

it appears the Legislature viewed the provisions as related. /d
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Fent and Campbell thus teach that the plurality of subject need be quite egregious for a
violation of the rule to be found. A special appropriations bill involving sixteen diﬁérent_ state
agencies serving sixteen different state functions does not pass muster (Fenf), but a bill involving
multiple agen;:ies and statutory titles does, when all the provisions relate td the common purpose
of discouraging illegal immigration (Henry). A bill simultaneously addressing economic studies
of industrial airparks and infern programs for the State Regents does not pass muster (Campbell),
while a bill funding one agency while authorizing another agency to build a dam that might help
the first agency carry out its statutory mandate does (Rupe).

When SB 1848 is viewed against the backdrop of this Court’s single-subject
jurisprudence, the constitutionality of the bill becomes apparent. SB 1848 has as its subject
“Establishment of certain medical procedure standards.” The title of the Act then details the
manner in which the sections relate to abortion procedures. Each and every section of the bill
relates specifically to the regulation of abortion providers and the procedures which must be
utilized by these providcrs‘, The Act does not encompass the type. of disparate subjects at issue in
the Douglas, Fent and Campbell cases. Rather, it more closely tracks a single subject as did the
bill deemed éonstitutional by the Henry and Rupe Courts.

Finally, as to Plaintiffs’ logrolling claims, logrolling is relevant only to the extent that one
piece of unpopular legislation has been rolled into popular legislation on an entirely different
subject. Campbell, 1993 OK 89, a£1[ 7, 856 P.2d at 258 (defining log-rolling as “the enactment
of legislation through the combination of unpopular causes with popular legislation on an
entirely different subject”). A review of the statute at issue reveals that each section is related to
the same subject. The Court cannot strike down a statute as an unconstitutional log roll when the
statute does not violate the single subject rule. Plaintiff would like this Court to strike down the
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statute because it permits the State Board of Health to promulgate ﬁ10re than one rule. This,
however, is not how the single subject rule is applied. So long as all of the sections relate to the
same subject, thc\ bill is constitutional. In this case, there is no question that each section of SB
1848 is germane to the subject of abortion. Plaintiﬂ’s claim that SB 1848 violates the single
subject rule must fail.

C. Plaintiff is not likely to succeed on the merits of his special law claim.

Article V, § 59 of the Oklahoma Constitution provides that “[IJaws of a general nature
shall have a uniform operation throughout the State, and where a general law can be made
applicable, no special law shall be cnécted.” Okla. Const. art. V, § 59. This section generally
allows the legislature to pass special laws when a general law is not applicable. Reynolds v.
Porter, 1988 OK 88, 9§ 13, 760 P.2d 816, 822. The Court asks three questions when analyzing a
statute under Article V, § 59: (1) whether the statute constitutes a special or general law, (2) if
the statute is a special law, whether a general law is applicable, and (3) if a general law is not
applicable, whether the statute is nevertheless a permissible special law. /d

1, Because abortion is a unique medical procedure that affects two lives
instead of one, SB 1848 is not a special law.

Whether the statute is a special or general law turns on what the affected class is. /d. at §
14, 760 P.2d at 822. General laws are those statutes that “relat[e] to all persons or things of a
class,” while special laws are those that “relat[e] to particular persons or things of a class.” Id. A
special law “single[s] out less than an entire class of similarly affected persons or things for
different treatment.” Id.; see also Grant v. Goodyear Tire & Rubber Co., 2000 OK 41, ] 5, 5

P.3d 594, 597.
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Plaintiff defines the relevant class as all physicians performing outpatient surgical
procedures. However, this classification fails to recognize the major distinctions between
different types of outpatient surgical procedures. Of course there are recognizable differences
between outpatient surgeries such as dental surgeries, colonoscopies, facelifts, or cataract
surgeries. Each of these types of outpatient procedures requires an evaluation iﬁdividually to
determine what the safest procedures and emergency protocols would be. But an even more
fundamcntz;l difference exists between all other outpatient surgical procedures and abortions—
the number of lives at stake. See 63 0.S.Supp.2012, § 1-730(A)(4) (“"Unbom child’ means the
unborn offspring of human beings from the moment of conception . . .”). When a doctor
- performs an abortion, that doctor must take into consideration the lives of both the woman and
the unbom child. Because of this, abortion is clearly a distinct surgical outpatient procedure
requiring individualized regulation. Therefore, SB 1848 did not single out physicians who
provide abortion services in such a mannper that it violated the special laws provision. SB 1848
applies generally to the class of physicians who perform abortions.

2. Abortion procedures are unigue and are therefore incapable of general
treatment.

Even if the Court was to find that SB 1848 did, in fact, constitute a special law, a general
law is inapplicable. In answering the second questi;)n in the special laws ana.lfsis, courts “must
determine if the subject of the legislation is reasonably susceptible of general treatment, or if
there is a special situativon possessing characteristics impossible of ﬁeatmént by general law.”
Grant, 2000 OK 41, 8, 5 P.3d at 597-98; Reynolds, 1988 OK 88, 760 P.2d at 822. Courts look

to the “nature and objective of the legislation as well as the conditions and circumstances under
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which the statute was enacted” in making this determination. Reyrolds, 1988 OK 88, ] 15, 760
P.2d at 822.

Abortion procedures are incapable of general treatment. The types of complications
associated with abortion procedures are unlike those that can occur from complications of a root
canal or facelifts. For instance,v the Mayo Clinic lists the following risks associated with dental
implant surgery: infection, injury to surrounding teeth or blood vessels, nerve damage, or sinus
problems.? While these risks are serious, they do not often involve a trip to the emergency room.
Risks associated with abortion procedures, on the other hand, can include blood clots,
hemorrhage, incomplete abortions, infection, and injury to the cervix and other organs.

Further, abortions are unique procedures that involve the balances of distinct interests -
the interest of the State in ensuring the safety of abortion procedures for the safe and
effectiveness of the procedure, and the monitoring of the lives of both the woman and the unborn
child. This is clearly the type of special situation contemplated by Grant and Reynolds that is
incapable of treatment by a general law.

3. The State’s interest in providing quick and effective emergency room access
and continuity of care is a valid, legislative objective.

Lastly, “[u]nder the third prong, [the court] must determine if the statute is reasonably
and substantially related to a valid legislative objective.” Lafalier, 2010 OK 48, & 35, 237 P.3d
181, 195; see also Reynolds, 1988 OK 88, § 16, 760 P.2d at 822. “For a special law to be
permissible, there must be some distinctive characteristic warranting different treatment that

furnishes a practical and reasonable basis for discrimination.” Grant, 2000 OK 41, & 10, 5 P.3d

3 Tests _and Procedures: Dental Implant Surgery, Risks, Mayo Clinic. Found at
http.//www.mayoclinic org/tests-procedures/dental-implant-surgerv/basics/risks/pre-20009052
(accessed October 9, 2014).
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at 598. It is only where “there is neither a distinctive characteristic upon which a different
treatment may reasonably be founded nor one which furnishes a practical and real basis for
discrimination™ that the distinction should be found arbitrary. Id

The Legislature had a clear and real basis for requiring admitting privileges for a
physician on the premises of the abortion facility—the desirable protection of abortion patients’
health. See Planned Parenthood v. Abbott, No. 13-51008 (5Th Cir. Mar. 27, 2014). This basis

was recognized by the United States Court of Appeals for the Fifth Circuit when it stated:

In response to Planned Parenthood, Dr. John Thorp, a board-certified Ob/Gyn,
offered the most comprehensive statement of the requirement's rationale:

There are four main benefits supporting the requirement that operating
surgeons hold local hospital admitting and staff privileges: (a) it provides a
more thorough evaluation mechanism of physician competency which better
protects patient safety; (b) it acknowledges and enables the importance of
continuity of care; (c) it enhances inter-physician communication and
optimizes patient information transfer and complication management; and (d)
it supports the ethical duty of care for the operating physician to prevent
patient abandonment. '

Id at 592. The Court agreed with the testimony provided by the State and found that the Texas
Legislature had “acted Mﬁn its prerogative to regulate the medical profession by heeding these
patient-centered concerns and requiring abortion practitioners to obtain admitting privileges at a
nearby hoépital.” 1d. at 595. That Court found its conclusion to be “consistent with rulings from
the Fourth and Eighth Circuits sustaining admitting-privileges regulations similar to the one at
issue here.” Id. (citing Greenville women's Clinic v. Comm’r, S.C. Dep’t of Health & Env.
Control, 317 F.3d 357, 360, 363 (4% Cir. 2002) (holding a similar South Carolina regulation to

be “so obviously beneficial to patients”); Women’s Health Ctr. of W. Cnty., Inc. v. Webster, 871
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F.2d 1577, 1381 (8" Cir. 1989) (ruling that a Missouri statute requiring abortion providers to
have admitting privileges “furthers important state health objectives”).’

Just as in Planned Parenthood, the Oklahoma Legisléture enacted SB 1848 with the same
rational basis — concern for adequate patient care for abortion procedures. Physicians with
admitting privileges are more acquainted with which specialists to consult with for a certain
complication than those physicians not admitted to know which specialist at a hospital to consult
when a patient presents with serious complications. Further, many hospitals require credentialing
for admittance. This requirement adds another layer of protection for patient safety.

D. Plaintiff is not likely to succeed on the merits of his delegation claim.

Article 4, Section 1, and Article 5, Section 1 of the Oklahoma Constitution provide the
basis for Oklahoma’s non-delegation doctrine. Article 4 addresses the separation of the three
branches of government. Article 5, Section 1 charges the Legislature with policymaking for the
state, The non-delegation doctrine prevents the vLegislatu_re from abdicating its policy-making
role by delegating its authority to an agency. The Legislature must establish its policies and set
out definite standards for the exercise of any agency’s rulemaking power. The non-delegation
doctrine applies to enactments by the people in the same manner it applies to enactments by the
Legislature.

Oklahoma law does prohibit the legislature from delegating its policy making authority to
others. In re Initiative Petition No. 360, 2002A OK 21, 46 P.3d 123, 128-29 (Based on section 1 of
article V, it is a well-settled rule that “the legislature must not abdicate its responsibility to
resolve fundamental policy making....”). Tulsa Cnty. Deputy Sheriff’s Fraternal Order of Police,
Lodge No. 188 v. Bd. of Cnty. Comm’rs of Tulsa Cnty., 2000 OX 2, 995 P.2d 1124, 1128.
Constitutional prohibiﬁon against delegation of legislative power rests on the premise that
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legislature must ﬁot abdicate its responsibility to resolve fundamental policy making by
delegating that function to others or by failing to provide adequate directions for implementation
of its declared policy. City of Oklahoma City v. State ex rel. Okiahoma Dept. of Labor, Okla.,
918 P.2d 26 (1995).

Again, in the Abbott case which is relied upon by Plaintiff, the non-delegation doctrine
was raised. The Court found that the unlawful delegation claim failed because merely involving
the independent action of a private hospital poses no more of a delegation problem than the
requirement that a physician be licensed by an independent medical licensing board. /d. at 600.
See also: Women's Health Clinic Center of West County, Inc. v. Webster, 871 F.2d 1377, 1382
(8™ Cir. 1989) (requiring doctors to submit for admitting privileges to private hospitals does not
violate the non-delegation doctrine). The nondelegation doctrine is a separation of powers
doctrine. In re Okiahoma Capitol Imp. Authority, 2003 OK 59, 80 P.3d 109. In this case, the
legislature has not delegated any of its policy making authority to any other branch or agency.

Plaintiff argues that the Legislature is unlawfully delegating the determination of whether
Dr. Bumns will continue to practice, and whether Oklahoma women will have access to abortion,
to hospital boards. However, there is no improper delegation here, because there is no delegation
of power at all. In enacting SB 1848, the Legislature was not intending to regulate how hospitals
grant admitting privileges, and then delegating the actual decision-making to the hospitals.
Rather, the Legislature was oniy interested in furthering its policy objective that abortion
providers have admitting privileges — it’s of no consequence to the Legislature how a hospital
makes those decisions. The Legislature wasn’t trying to “delegate” anything.

Here, the Legislature has already articulated its policy — when a doctor performs an
abortion, there must be a physician with admitting privileges on the premises. This Legislative
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policy is clearly articulated. There was no delegation of Legislative power. The decision as to
when to allow a physician to have admitting privileges is up to each individual hospital. The
Legislature has no desire to involve itself in how that process is carried out.

Plaintiff alleges that hospital boards will be the “gatekeepers™ for abortion access in the
state. P1.’s Mtn. 18. But the decision as to whether to become board certified or whether to retain
admitting privileges once they are obtained, is up to each doctor.

V1. THE HARM ALLEGED BY PLAINTIFF IS SPECULATIVE, AT BEST.

Plaintiff says the harm that will occur is out of his control, which isn’t eatirely accurate.
Further the Act states that Dr. Burns himself need not have admitting privileges, but that he need
only hire someone to be on the premises while the procedure is being performed. Plaintiff has
not demonstrated that he is unable to find a physician with admitting privileges to be on premises
and has not demonstrated that he will be unable to do so by November 1%,

V. THE BALANCE OF THE EQUITIES AND PUBLIC INTEREST WEIGH IN
FAVOR OF DENYING THE TEMPORARY INJUNCTION.

Abortion is a unique procedure that involves not one — but-two — lives. See 63
0.5.Supp.2012, § 1-730(A)4). While Plaintiff downplays the risk inherent in this medical
procedure, there is no question that it runs the risk of great bodily harm and pain to at least one
of the lives at stake. Further, as has been shown above, while the risk to the mother is low when
compared to more complicated procedures, the risk to the mother is not insignificant with over
13,000 patients each year having complications from abortions. To lessen the risk of undue
bodily harm, pain and complications, the people through their elected officials impose a
reasonable regulation on the doctors providing this procedure. The Court’s enjoinder of this law

endangers the lives of patients, both thé mother and unbom child, and subverts the will of the
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people that the people who perform these procedures be regulated. Ultimately, this is the
balancing on one person’s medical practice (which he has not demonstrated that he has been
proactive about maintaining) and the health and will of the public. The health and will of the

public should win out.

CONCLUSION

This Court should overrule Plaintiff’s Motion for Temporary Injunction and grant any
other relief that the Court finds to be just and equitable.

| Respectfully submitted,

M.D L WEITMAN, OBA# 17412
SARAH GREENWALT, OBA#31566
Assistant Attomey Generals

Oklahoma Attorney General’s Office
Litigation Division
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Oklahoma City, OK 73105
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and his patients,
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Case No. CV-2014-1896
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(2) TERRY L. CLINE, in his official capacity as
Oklahoma Commissioner of Health

(3) CARL B. PETTIGREW, D.Q., in his official
capacity as Pregident of the Oklahoma State Board
of Osteopathic Examiners, and

(4) GREG MASHBURN, in his official capacity as
District Attomey for Cleveland, Garvin, and
McClain Counties;
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Defendants.

PLAINTIFF'S REPLY IN SUPPORT OF HIS MOTION FOR A TEMPORARY
INJUNCTION AND FOR EXPEDITED BRIEFING AND HEARING ON THAT
MOTION OR, ALTERNATIVELY, A TEMPORARY RESTRAINING ORDER



L Dr. Burns has Standing To Assert the Constitutional Rights of His Patients

Defendants’ argument that Dr. Bums lacks standing to raise the rights of his patients
flies in the face of nearly 50 years of U.S. Supreme Court precedent, which explicitly
recognizes that an abortion provider has standing to challenge restrictions and to assert claims
on behalf of women seeking abortions. City of Akron v. Akron Ctr. for Reprod. Health, Inc.,
462 U.S 416, 440 n.30 (1983) (collecting cases). This precedent guides the Oklahoma
Supreme Court in issues of standing. Toxic Waste Impact Grp., Inc. v. Leavitt, 1994 OK 148,
890 P.2d 906, 910 n.7; Hendrick v. Walters, 1993 OK 162, 865 P.2d 1232, 1236 n.14. The
reasons identified by the Supreme Court in support of third party standing in this context --
that physicians who provide abortions have a sufficiently close relationship with their patients
and are thus “uniquely qualified to litigate the constitutionality of the State’s interference with”
the abortion decision, and that there are several obstacles preventing women from bringing
their own claims, including concems about anonymity and potential mootness, Singleton v.
wulff, 428 U.S. 106, 117-~18 (1976) -- apply here with equal force, and Defendants” argument
to the contrary should be rejected.

11. Dr. Burns Is Likely to Succeed o¢n His Due Process Claim

In arguing that Dr. Burns’s due process claim fails because he did not apply for
admitting privileges as soon as S.B. 1848 was enacted, Defendants mistakenly rely on Planned
Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 748 F.3d 583 (5th Cir. 2014).
There, the Court enjoined enforcement of a similar privileges requirement as to all physicians
who had applications pending prior to the effective date of law, regardless of when the
applications were submitted relative to the date of the l]aw’s enactment. /d. at 600. This Court

should afford Dr. Burns the same procedural due process rights and enjoin enforcement of S.B.



1848 while his applications remain pending. See also June Med. Servs., LLC v. Caldwell, No.
3:14-CV-00525-JWD-RLB, 2014 WL 4296679, at *7 (M.D. La. Aug. 31, 2014).

III.  S.B. 1848 Violates the Single-Subject Rule

In arguing that S.B. 1848 does not violates the single subject rule, Defendants fail to
apply the germaneness test required by Oklahoma courts. Defendants’ argument that “the
plurality of subject need be quite egregious for a violation of the rule to be found,” Defs.” Br.
at 10, is simply not the law.! Regardiess of whether the Legislature includes ninety unrelated
subjects, see, e.g., Douglas v. Cox Ret. Props., Inc., 2013 OK 37, 302 P.3d 789, or just two,
see e.g., In re Initiative Petition No. 382, 2006 OK 45, 142 P.3d 400, the same germaneness
test applies.

Defendants completely ignore cases in which Oklahoma courts have struck down
multiple-subject abortion regulations. In Nova Health Sys. v. Edmondson, 2010 OK 21,91,
233 P.3d 380, 381-82, the Oklahoma Supreme Court held that a statute composed of five
separate provisions regulating abortion was “obviously violative” of the single-subject rule.
(The bill at issue in Nova is attached as Appendix 1.) See also Davis v. Edmondson, No. CI-
2009-9154, 2010 WL 1734636 (Dist. Ct. Okla. Cnty. Mar. 2, 2010) (statute banning sex-
sclective abortions and imposing reporting requirements); Okla. Coal. for Reprod.

Justice v. Okla. State Bd. of Pharm., No. CV-2013-1640, slip op. at 2 (Dist. Court. Okla. Jan.

! Defendants’ reliance for this argument on Rupe v. Shaw, 1955 OK 223, 286 P.2d 1094, is misplaced, as the
Oklahoma Supreme Court has since rejected its approach in favor of the germancness test. See, e.g., Thomas v.
Henry, 2011 OK 53, 1 27, 260 P.3d 1251, 1260 (explaining that the Oklahoma Supreme Court has long since
rejected “the broad, expansive theme approach to the single-subject requirement” it once employed in favor of
thc gcrmaneness test); see alfso In re Initiative Petition No. 382, 2006 OK 45, 9| 13-14, 142 P.3d at 407-408
(distinguishing Rupe). Defendants are also mistaken that the bill challenged in Thomas v. Henry was “deemed
constitntional.” See Defs.” Br. at 9. A provision of the bill limiting eligibility for reduced university tuition was
deemed an unconstitutiona! violation of the single subject rule. 2011 OK 53, 411 29-31, 260 P.3d at 1261-62.
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29, 2014) (see Appendix 2) (statute restricting emergency contraception and regulating health
insurance).

The unconstitutional choice presented to the legislature by S.B. 1848 is precisely the
type of all-or-nothing choice the single subject rule was designed to prevent. See In re
Initiative Petition No. 382, 2006 OK 45, Yy 14-15, 142 P.3d at 407-408; Fent v. State ex rel.
Okla. Capitol Improvement Auth., 2009 OK 15, 4 23, 214 P.3d 799, 807. Legislators who
favored certain provisions of S.B. 1848 were forced to vote to enact the admitting privileges
provision in order to enact other provisions of S.B. 1848 or vice versa. When the very same
admitting privileges restriction was proposed as a stand-alone bill during the same legislative
session,” it failed to pass. It was only enacted when combined in an omnibus bill with five
other unrelated provisions.

Iv. S.B. 1848 Is an Unconstitutional Special Law

Oklahoma courts have repeatedly held that laws, like S.B. 1848, that single out one
type of medical procedure for regulation are special laws. Reynolds v. Porfer, 1988 OK 88,
760 P.2d 816, 822; Orthopedic Hosp. of Okla, State Dep’t of Health, 2005 OK CIV APP 43,
% 15, 118 P.3d 216, 223; Nova Health Sys. v. Pruitt, No. 2:12-cv-00395, 2012 WL 1034022
(Dist. Ct. Okla. Cnty. Mar. 28, 2012) (mandatory ultrasound requirement that subjected
physicians who provided abortion to unique professional burdens violated the prohibition
against special laws because it failed to address “other medical care where a general law could
clearly be made applicable.”).

Defendants contend that the special law claim fails because the presence of the State’s

interest in potential life makes abortion unique. Defs.’ Br. at 13. Even if this proposition were

2 Engrossed 2013 OK H.B. 2418 (Feb. 27, 2014), available at hitp://webserverl .Isb.statc.ok.us/cf pdff2013-
14%20ENGR/hB/HB2418%20CNGR.PDF.



comrect, which it is not, the presence of a doctor with admitting privileges is not rationally
related to any interest the state may assert in potential life.

Defeundants further argue that every outpatient surgical procedure requires an individual
evaluation to determine the safest procedures and emergency protocols. See Defs.” Br. at 12.
However, the state has not created a statutory scheme for every type of outpatient surgical
procedure; rather, it has one general standard for all doctors performing outpatient surgicat
procedures and a separate, more onerous standard for doctors performing for abortion.

Finally, Dcfendants contend that the admitting privileges requirement protects
women’s health, but courts across the country, as well as the American College of
Obstetricians and Gynecologists, have recognized that admitting privileges do not serve patient
health. See Planned Parenthood Se., Inc. v. Strange, 2:13CV405-MHT, 2014 WL 3809403,
at *41 (M.D. Ala. Aug. 4, 2014); Planned Parenthood of Wis. v. Van Hollen, No. 13—¢v—465—
wme, 2013 WL 3989238, *14 (W.D. Wis. Aug. 2, 2013); Am. College of Obstetricians and
Gynecologists, Guidelines for Women’s Health: A Resource Manual 433 (3d ed. 2007).

V. S.B. 1848 Violates the Non-Delegation Clause

Hospital boards can deny, and have denied, Dr. Bums admitting privileges for reasons
unrelated to his qualifications to provide abortion care. Indeed, precisely because Dr. Burns’s
patients experience so few complications, Dr. Burns does not meet the minimum number of
patients who must be admitted per year to meet the business needs of local hospitals. The
varying requirements applied by the hospitals demonstrate beyond doubt that the legtslature
did not prescribe the criteria hospital boards should use when determining whether to grant
privileges. The legislature has given hospital boards unfettered discretion to, in effect,

determine whether women in Oklahoma can exercise their fundamental constitutional rights.



Defendants’ reliance on the Fifth Circuit’s decision in Abbort, 748 F.3d 583, to rebut
Dr. Burns’s non-delegation claim is misplaced because the Oklahoma Constitution provides
broader protection against unconstitutional delegation than federal law. Democratic Party of
Ckla. v. Estep, 1982 OK 106, 652 P.2d 271, 277-78.

VI.  Dr. Burns and His Patients Will Suffer Irreparable Harm and the Balance
of Equities Favors Temporary Injunctive Relief

The multiple constitutional violations that would result from enforcement of S.B. 1848
constitute per se irreparable harm. See Caldwell, 2014 WL 4296679 at *7 (citing Elrod v.
Burns, 427 U.S. 347, 373 (1976)). Further, if S.B. 1848 is allowed to take effect, it will deprive
Dr. Bums of his livelihood, which is precisely the type of harm that cannot be fully
compensated by money damages. See Tulsa Order of Police Lodge No. 93 v. City of Tulsa,
2001 OK CIV APP 153,928,39P.3d 152, 159. Defendants assert without any legal or factual
basis that S.B. 1848 will diminish the risk of “undue bodily harm, pain, and complications.”
Defs.’ Br. at 17. Thc uncontroverted evidence in the record is that the admitting privileges
requirement will harm women’s health by a cutting off access to an experienced physictan with
an impeccable safety record. See Estes Aff. 91 42, 45, 48, 50-52; Burns Aff. §7 8~17. Thus,
Dr. Bumns has established irreparable harm as to both himself and his patients, and, moreover,
that the balance of cquities tips sharply in his favor.

CONCLUSION
For the reasons stated above, Dr. Bumns respectfully requests that this Court grant his

motion for a temporary injunction, or in the aiternative, a temporary restraining order.
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ENROLLED SENATE

BILL NO. 1B78 By: Lamb, Williamgon, Barrington,
Jolley, Mazzei, Brown, Ford,
Crain, Wilcoxson, Coates,
Laughlin, Justice, Sykes,
Bingman, Johnson (Mike),
Reynolds, Brogdon, Myers, Coffee
and Aldridge of the Semnate

and

Peterson (Pam), McCullough,
Banz, Billy, Cooksey, Denney,
Duncan, Hamilton, MoNiel,
Reynolds, Steele, Sullivan,
Terril), Thompson, Thomsen,
Tibba, Trebilcock, Worthen and
Wright of the House

e An Act relating to public health and safety;
¢reating the Freedom of Conscience Act; providing
short title; defining terma; prohibiting employere
from discriminating agalnst certain persons for
refusing to perform specified acts based on certain
beliefs; making certain provisions inapplicable
under certain circumstances; providing defense;
prohibiting forced participation in gpecified acts
by certain persons under certain cilrcumstances;
providing immunity from liability; providing for
equitable relief and damages; providing statute of
limitations; defining terms; prohibiting the sale or
distribution of mifepristone except by a physician
in certain circumstances; reguiring compliance with
certain federal laws; reguiring the preparation of
written report in certain circumetances; providing
for inspection of certain reports; providing for
confidentiality of certain persons; specifying
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exceptions; providing for civil action; authorizing
attorney fees; providing for certain punishment;
authorizing sanctions by certain licensing boaxde;
mandating certain eign posting for facilities that
perform, induce, or prescribe for abortions or where
the means for an abortion are provided; specifying
wording of sign; specifying typeface of szign;
specifying areas of sign posting; establishing
penalty for noncompliance; providing for certain
disclosure to winors; providing for certain
certification by wminors; authorizing certain ecivil
actions; amending Sectlion 6, Chapter 200, 0.S5.L.
2005, as amended by Section 2, Chapter 161, 0.8.L.
2007 (63 0.S. Supp. 2007, Section 1-738.1), which
relates to definitions; defining term; requiring
performance of an ultrasound and explanation of the
ultrasound prior to a pregnant woman having an
abortion; providing for aversion of eyes from
ultragound; excepting compliance with requirement in
a medical emergency; providing for certification;
requiring retention of records; providing penalty
for false certification; providing for damages;
authorizing injunctive relief; specifying persons
who may bring action for noncompliance with act;
providing penalty; providing penalties for
noncompliance with injunction; authorizing private
right of action; providing for revocation of license
or certificate; stating legislative intent; defining
terms; prohibiting recovery of damages in certain
circumstances for wrongful birth and wrongful life
actione; excepting specifiec circumstances; providing
for codification; and providing an effective date

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. NEW LAW A new section of law to be codified
in the Oklahoma Statutes as Section 1-728 of Title 63, unless there

ig created a duplication in numbering, reads as follows:

ENR. S. B. NO. 1878
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This act ehall be known and may be cited as the “Freedom of
Conscience Act",

SECTION 2. NEW LAW A new section gf law to be codified
in the Oklahoma Btatutes as Section 1-728.1 of Title 63, unless
there is created a duplication in numbering, reads as follows:

As used in the Freedom of Conscience Act:

1. “Health care facility“ means any public or private
organization, corporatiomn, authority, partnership, sole
proprietorship, association, agency, network, joint venture, or
other entity that is involved in providing health care services,
including a hospital, clinic, medical center, ambulatory surgical
center, private physician’s office, pharmacy, nursing home,
university hospital, medical school, nursing school, medical
training facility, inpatient health care facility, or other place
where health care services are provided;

2. “Human embryo” means a2 human organism that is derived by
fertilization, parthenogenesis, cloning, or any other means from one
or more human gametes or humen diploid cells;

3. “In vitro human embryo” means a human embryo, whether
crycpreserved or not, living outside of a woman's body;

4. “Participate in” weans to perform, practice, engage in,
assist in, recommend, counsel in favor of, make referrals for,
prescribe, dispense, or administer drugs or devices or otherwise
promote or encourage; and

5. *“Person” means any individual, corporation, industry, firm,
partnership, association, venture, trust, institutiomn, federal,
state or local govermmental instrumentality, agency or body or any
other legal entity however organized.

SECTION 3. NEW LAW A mnew section of law to be codified
in the Oklahoma Statutes as Section 1-728.2 of Title 63, unless
there is created a duplication in numbering, reads as follows:

An employer shall not discriminate against an employee or
prospective employee by refusing to reasonably accommodate the
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religious observance or practice of the employee or prospective
employee, unless the employer can demonstrate that the accommodation
would pose an undue hardship on the program, enterprise, or business
of the employexr, in the following circumstances: .

1. An abortion as defined in Section 1-730 of Title 63 of the
Oklahoma Statutes. The provisions of this section shall not apply
if the pregnant woman suffers from a physical disorder, physical
injury, or physical illness which, as certified by a physician,
causes the woman to be in imminent danger of death unless an
abortion is immediately performed or induced and there are na other
competent persomnel available to attend to the woman. As used in
thlis act, the term "abortion” shall not include the prescription of
contraceptives;

2. An experiment or medical procedure that destroys an in vitro
human embryo or uses cells or tissue derived from the destruction of
an in vitre human embryo;

3. An experiment or medical procedure on an in vitro human
embryo that is not related to the beneficial treatment of the in
vitro human embryo;

4. An experiment or medical procedure on a developing c¢hild in
an artificial womb, at any stage of development, that is not related
to the beneficial treatment of the developing child;

5. A procedure, including a tramsplant procedure, that uses
fetal tissue or organa that come from a source other than a
stillbirth or miscarriage; or

6. An act that intemtionally causes or assists in causing the
death cof an individual by assisted suicide, euthanasia, or mercy
killing.

SECTION 2. NEW LAW B new section of law to be codified
in the Oklahoma Statutes as Section 1-728.3 of Title 63, unless
there is created a duplication in numbering, reads as follows:

A. No health care facvility is required to admit any patient or

to allow the use of the health care facility for the purpose of
performing any of the acts specified in Section 3 of this act.
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B. A physician, physician’s assistant, registered nurse,
practical nurse, pharmacist, or any employee thereof, or any other
person who is an employee of, member of, or associated with the
staff of a health care facility in which the performance of an
activity specified in Section 3 of this act has been authorized, who
in writing, refuses or states an intentiom to refuse to participate
in the activity on moral or religious grounds shall not be required
to participate in the activity and shall not be disciplined by the
respective licensing board or authorized regulatory department for
refusing or stating an intention to refuse to participate in the
practice with respect to the activity.

C. A physician, physician’s agsistant, registered nurse,
Practical nurse, pharmacist, or any employece thereof, or any other
person who is an employee of, member of, or associated with the
staff of a health care facility is immune from liability for amy
damage caused by the refusal of the person to participate in an
activity specified in Section 3 of this act on moral or religious
grounds .

SECTION 5. NEW LAW A new section of law to be codified
in the Oklahoma Statutes as Section 1-728.4 of Title 63, unless
there is created a duplication in numbering, reads as follows:

A. No health care facility, school, or employer shall
discriminate against any person with regard toc admission, hiring or
firing, tenure, term, condition, or privilege of employment, student
status, or staff status on the ground that the person refuses or
states an intention to refuse, whether or not in writing, to
participate in an activity specified in Section 3 of this act, if
the refusal is based on religlous or moral precepts.

B. No person shall be required to:
1. Participate in an activity specified in Section 3 of this
act 1f the individual‘’s participation in the activity is contrary to

the person‘s religious beliefs or moral convictions;

2. Make facilities available for an individual to participate
in an activity specified in Section 3 of this eact if the person
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prohibite the activity from taking place in the facilitles on the
basls of religious beliefs or moral convictions; or

3. Provide any personnel to participate in an activity
specified in Secticn 3 of this act if the activity is contrary to
the religious beliefs or moral convictions of the personnel.

SECTION 6. NEW LAW A new section of law to be codified
in the Oklahoma Statutes ag Section 1-728.5 of Title 63, unless
there is created a duplication in numbering, reads as follows:

A. For the purpcses of this section, “damages” do nokt include
noneconomic damages, as defined in Section 1-17Q8.1C of Title 63 of
the Cklahowma Statutes.

B. A person who is advexrsely affected by conduct that is in
violation of the Freedom of Conscience Act may bring a civil actien
for equitable relief, including reinstatement or damages, or both
reinstatement and dawmages. An action under this subsection may be
commenced against the state and any office, department, independent
agency, authority, institution, associztion, or other body in state
government created or authorized tao be created by the state
constitution or any law. In an action under thias subsection, the
court shall award reasonable attorney fees to a person who obtains
equitable relief, damages, oxr both. An action under this subsection
shall be commenced within one (1) year after the cause of action
accrues or be barred.

SECTION 7. NEW LAW A new section of law to be codified
in the Oklahoma Statutes as Section 1-729 of Title 63, unless there
is created a duplication in numbering, reads as follows:

A. As ufed in this section:

1. “Federal law” means any law, rule, or regulation of the
United Staten or any drug approval letter of the United States Food
and Drug Administration that goverms or regulates the use of RU-486,
mifepristone, for the purpose of inducing abortions;

2. "Perconal identifying information” meana any information

designed, commonly used or capable of being used, alone or in
conjunction with any other information, to identify a person; and
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3. “Physician” means a doctor of medicine or osteopathy legally
authorized to practice medicine in this state.

B. No person shall knowingly give, sell, dispense, adwminister,
prescribe or otherwise provide RU-486, also known as mifepristone,
for the purpose of inducing an abortion in a pregnant female, unless
the person who gives, sells, dispensea, administers, prescribes or
otherwise provides the RU-486, mifepristone, is a physician who
satisfies all the criteria established by federal law that a
physician must satisfy in order to provide RU-486, mifepristone, for
inducing abortions.

C. No physician who provides RU-486, mifepristome, for the
purpose of inducing an abortion shall knowingly fail to comply with
the applicable requirements of any federal law that pertain to
follow-up examinatiocns or care for any female for whom RU-486,

mifepristone, is provided for the purpose of inducing an abortion.

D. 1. 1If a physician provides RU-486, wmifepristone, for the
purpogde of inducing an abortion ard if the physician knows that the
female who usges the RU-486, mifepristone, fcr the purpose of
inducing an abortion experiences during or after the use of RU-486,
mifepristone, an incomplete abortion, severe bleeding, or an adverse
reaction to the RU-486, mifepristone, or is hospitalized, receives a
transfusion, or experiences any other serious event, the physician
ghall promptly provide a written report of the incomplete abortion,
severe bleeding, adverse reaction, hospitalization, transfusion, or
serious event to the State Board of Medical Licensure and
Supervision or State Board of Osteopathic Examiners. The Board
shall compile and retain all reports it receives pursuant to this
subsection. Except as otherwise provided in this subsection, all
reports the Board receives under this subgection are public records
open to inspection pursuant to the Oklahoma Open Records Act;
however, the Board shall not release the name or any other perscnal
identifying information regarding a person who uses or provides RU-
486, mifepristone, for the purpose of inducing an abortion and who
is the subject of a report the Board receives under this subsection.

2. No physician who provides RU-486, mifepristone, to a
pregnant female for the purpose of inducing an abortion as
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authorized under subsection B of this section shall knowingly fail
to file a report required under paragraph 1 of this subsecticn.

E. Subeection B of this section shall not apply to any of the
following:

1. A pregnant female who obtains oxr possesses RU-486,
mifepristone, for the purpose of inducing an abortion to terminate
her own pregnancy;

2. The legal transport of RU-4B6, mifepristone, by any person
or entity and the legal delivexry of the RU-486, mifepristone, by any
person to the recipient. This paragraph shall not apply to any
conduct related to the RU-486, mifepristone, other than ita
transport and delivery to the recipient; or

3. The distribution, provision, or sale of RU-486,
mifepristone, by any legal manmufacturer or distributor of RU-486,
mifepristone, provided the manufacturer or distributor made a good-
faith effort to comply with any applicable requirements of federal
law regarding the distribution, provision, or sale.

F. Any female upon whom an abortion has been performed without
this section having been complied with, the father of the unborn
child who was the subject of the abortion, if the father was married
to the woman who received the abortion at the time the abortion was
performed, or the maternal grandparent of the unborm child, may
maintain an action againet the person who performed the abortiomn in
knowing or reckless vioclation of this section for actuval and
punitive damagee. Any female upon whom an abortion has been
attempted in knowing or reckless viclation of this section may
maintain an action against the person who attempted to perform the
abortion for actual and punitive damages.

G. 1If judgment is rendered in favor of the plaintiff in any
dckion described in this section, the court shall also render
judgment for a reasonable attornmey fee in favox of the plaintiff
against the defendant. If judgment is rendered in favor of the
defendant and the court finds that the plaintiff’s euit was
frivolous and brought in bad faith, the court shall also xender
judgment for a reasonable attornmey fee in favor of the defendant
against the plaintiff.
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H. BAny person who violates this section, upon cenviction, shall
be guilty of a felony, If the offender ia a professionally licensed
health care provider, in addition to any other sanctiom imposed by
law for the offense, the offender is subject to sanctioning as
provided by law by the licensing board having administrative
authority over that professionally licensed person.

SECTION a. NEW LAW A new section of law to be codified
in the Oklahoma Statutes as Section 1-737.1 of Title &3, unless
there is created a duplication in numbering, reads as follows:

A. BAny private office, freestanding outpatient clinic, or other
facility or clinic in which abortions, other than abortions
necessary to prevent the death of the pregnant female, are
performed, induced, prescribed for, or where the means for an
abortion are provided shall conspicuously pest a sign in a location
defined in subsection C of this section so as to be clearly vieible
to patients, which reads:

Notice; It is against the law for anyone, regardless of his or
her relationship to you, to force you to have an abortion. By
law, we cannot perform, induce, prescribe for, or provide you
with the means for an abortion unless we have your freely given
and voluntary c¢onsent. It is against the law to perfornm,

induce, prescribe for, or provide you with the means for an
abortion against your will. You have the right tc contact any
local or state law enforcement agency to receive protection from
any actual or threatened physical abuse oxr violence.

B. The sign required pursuant to subsection A of this section
shall be printed with lettering that is legible and shall be at
least three-quarters-of-an-inch boldfaced type.

C. A facility in which abortions are performed, induced,
prescribed for, or where the means for an abortion are provided that
is a private office or a freestanding outpatient clinic shall post
the required sign in each patient waiting roow and patient
consultation room used by patients on whom abortions are performed,
induced, prescribed for, or who are provided with the means for an
abortion. A hospital or any other facility in which abortions are
performed, induced, prescribed for, or where the means for an
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abortion are provided that is not a private office or freestanding
outpatient clinic shall post the required sign in each patient
admission area used by patients on whom abortions are performed,
induced, prescribed for, or by patients who are provided with the
means for an abortion.

SECTION 9. NEW LAW A new section of law to be codified
in the Oklahoma Statutes as Section 1-737.2 of Title 63, unless
there is created a duplication in numbering, reades as follows:

A. Any private office, freestanding outpatient clinie or other
facility or clinic that fails to post a required sign in knowing,
reckless, or negligent violation of this act shall be assessed an
administrative fine of Ten Thousand Dollars (410,000.00}). Each day
on which an abortian, other than an abortion necessary to prevent
the death of the pregnant female, is performed, induced, prescribed
for, or where the means for an abortion ara provided in a private
aoffice, freestanding outpatient cliniec or other facility or clinie
in which the reguired sign is not posted during any portion of
husinese hours when patients or proepective patients are present is
a separate violatiocn.

B. An action may be brought by or on behalf of an individual
injured by the failure to post the required sign. A plaintiff in an
action under this subsection may recover damagees far emotional
distress and any other damages allowed by law.

C. The sanctions and actiona provided in this gection shall not
displace any sanction applicable under aother law.

SECTICN 10. NEW LAW N new section of law to be codified
in the QOklahoma Statutes as Section 1-737.3 of Title 63, unless
there 18 created a duplication in numbering, reads as follows:

A. If the pregnant female is a minor, the attending physician
shall orally inform the female that no cne can force her to have an
abortion and that apn abortion cannot be performed, induced,
Prescribed for, or that the means for an akortion camnnot be provided
unless she provides her freely given, voluntary, and informed
congent.
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B. The minor female shall certify in writing, prior to the
performance of, induction of, receiving the prescriptien for, ox
provision of the means for the abortion, that she was informed by
the attending physician of the required information in subsection A
of this section. A copy of the written certification shall be
placed in the minor’s file and kept for at least seven (7) years or
for five (5) years after the mimor reaches the age of majority,
whichever is greater.

SECTION 11. AMENDATORY Section 6, Chapter 200, O0.8.L.
2005, as amended by Section 2, Chapter 161, 0.S.L. 2007 {63 0.8.
Supp. 2007, 'Section 1-738.1), is amended to read as follows:

Section 1-738.1 As used in Sections 1-738.1 through 1-738.5 of
this title:

l. ™“Abortion” means the term as is defined in Section 1-730¢ of
this title;

2. “Attempt to perform an abortion” weana an act, or an
omission of a atatutorily regquired act, that, under the
circumetancee as the actor believes them to be, constitutes a
substantial step in a course of conduct planned to culminate in the
performance of an abortion in this state in violation of this act;

3. “Board" means the State Board of Medical Licemsure and
Supervision;
4, “Medical emergency” means the existence of any physical

condition, not including any emotional, psychological, or mental
condition, which a reascnably prudent physician, with knowledge of
the case and trealment poesibilities with respect to the medical
conditions involved, would determine necessitates the immediate
abortion ef the pregnancy of the female to avert her death or to
avert substantial and irreversible impairment of a major bodily
function arising from continued pregnancy;

5. “pPhysician” means a person licensed to practice medicine in

this state pursuant to Sections 495 and 633 of Title 59 of the
Oklahoma Statutes;
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6. “Probable gestatiomal age of the unborn child” means what,
in the judgment of the physician, will with reasonable probability
be the gestational age of the unbormn child at the time the abortion
is planned to be performed;

7. ™8table Internet web cite” means a web site that, to the
extent reasonably practicable, is safeguarded from having its
content altered other than by the State Board of Medical Licensure
and Supervision; and

8. rUnborn child” means the term as is defined in Secticn 1-730
of this title; and

9. "Woman” means a female human being whether or not she has
reached the age of majority.

SECTICON 12. NER LAW A new section of law to be codified
in the Oklahoma Statutes as Section 1-738.3b of Title 63, unless
there is created a duplication in numbering, reads as follows:

A. Any abortion provider who knowingly performs any abortion
shall comply with the requirements of this section.

B. In order for the woman to make an informed decision, at
least ome (1) hour prior to a woman having any part of an abortion
performed or induced, and prior to the administration of any
anesthesia or medication in preparation for the abortion on the
woman, the physician who is to perform or induce the aborticum, or
the certified technician working in conjunction with the physician,
shall:

1. Perform an cbstetric ultrasound on the pregnant woman, using
either a vaginal transducer or an abdominal transducer, whichever
would display the embryo or fetus more clearly;

2. Provide a simultaneous explanation of what the ultrasound ia
depicting;

3. Display the ultrasound images so that the pregnant woman may
view them;
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4. Provide a wedical description of the ultrasound images,
which shall include the dimensions of the embryo or fetus, the
pPresence of cardiac activity, if present and viewable, and the
presence of external members and intermal organs, if present and
viewable; and

S. Obtain a written certification from the woman, prior te the
abortion, that the requirements of subsection B have been complied
with; and

6. Retain a copy of the written certification prescribed by
paragraph 5 of this subaectlon. The certification shall be placed
in the wedical file of the wowan and shall be kept by the abortion
provider for a period of not less than seven (7) years. If the
woman is a minor, then the certification shall be placed in the
medical file of the minor and kept for at least seven (7) years or
for five (5) years after the minor reaches the age of majority,
whichever is greater.

C. VNothing in this section shall be construed to preveat a
pregnant woman from averting her eyee from the ultrasound images
required to be provided to and reviewed with her. Neither the
physician nor the pregnant woman shall be eubject to any penalty if
she refuses to look at the presented ultrasound images.

D. Upon a determination by an abortion provider that a medical -

emergency, as defined in 8Section 1-738.1 of Title 63 of the Oklahoma
Statutes, exists with regpect to a pregnant woman, the provider
shall certify in writing the specific medical ceonditions that
constitute the emergency. The certification shall be placed in the

medical file of the woman and shall be kept by the abortion provider

for a period of not less than geven (7) years. If the woman is a
minor, then the certification shall be placed in the medical file of
the minor and kept for at least seven (7) years or for five (S)
yeare after the minor reaches the age of majority, whichever is
greater.

E. An abortion provider who willfully falsifies a certification

under subsection D of this section shall be subject to all penalties
provided for under Section 13 of this act.
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SECTION 13. NEW LAW A new section of law to be codified
in the Oklahoma Statutes as Section 1-738.3c of Title 63, unlees
there is created a duplicatiocn in numbering, reads as follows:

A. An abortion provider who knowingly violates a provision of
Section 12 of this act shall be liable for damages as provided in
this section and may be enjoined from such acts in accordance with
this section in an apprepriate court.

B. A cause of action for injunctive relief against any person
who has knowingly violated a provision of Section 12 of this act may
be maintained by the woman upon whom an aborxtion wae performed ox
attempted to be performed in violation of thig act; any person who
is the spouse, parent, sibling or guardian of, or a current or
former licensed health care provider of, the female upon whom an
abortion has been performed or attempted to be performed in
violation of this act; by a district attormey with appropriate
jurisdiction; or by the Attorney General. The injunction shall
prevent the abortion provider from performing further abortions in
viclation of this act in the State of Oklahcma.

C. Any person who knowingly viclates the terms of an
injunction issued in accordance with this section ghall he subject
to civil contempt, and shall be fined Ten Thousand Dollars
($10,000.00) for the firat viclation, Fifty Thousand Dollars
($50,000.00) for the second violation, One Hundred Thousand Dollare
{$100,000.00) for the third violaticn, and for each succeeding
violation an amcunt in excess of One Hundred Thousand Dollars
($100,000.00) that is sufficient to detexr future violations. The
fines shall be the exclusive penalties for such contempt. Each
performance or attempted performance of an abortion in violation of
the terms of an injunction is a separate violation. These fines
shall be cumulative. No fine shall be assessed against the woman on
whom an abortion is performed or attempted.

D. B pregnant woman upon whom an abortion has been perfoxrmed in
violation of Section 12 of thie act, or the parent or legal guardian
of the woman if she is am unemancipated minor, as defined in Section
1-740.1 of Title 63 of the Oklahoma Statutes, may commence a civil
action against the abortion pravider for any knowing or reckless
violation of this act for actual and punitive damages.
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B. An abortion provider who performed an abortion in violation
of Section 12 of this act shall be considered to have engaged in
unprofeasional conduct for which the provider’s certificate or
license to provide health care services in this state may be
suspended or revoked by the State Board of Medical Licensure and
Supervision or the State Board of Ostecpathic Examiners.

SECTION 14. NEW LAW A new section of law to be codified
in the Oklahoma Statutes as Section 1-741.11 of Title 63, unless
there is created a duplication in numbering, reads as follows:

A. It is the intent of the Legislature that the birth of a
child does not constitute a legally recognizable injury and that it
is contrary to public policy to award damages because of the birth
of a child or for the rearing of that child.

B. For the purposes of this section:

1. “Abortion” means the term as is defined in Section 1-730 of
Title 63 of the Oklahoma Statutes;

2. “Wrongful life action” wmeans a cause of action that isa
brought by or on behalf of a child, which seeks economic or
noneconomic damages for the child because of a condition of the
child that existed at the time of the child’s birthk, and which is
hased on a claim that a2 person’s act or omission contributed to the
mother’s not having ohtained an abortion; and

3. rWrongful birth action* means a cause of action that is
brought by a parent or other person who is legally required to
provide far the support of a child, which seeks economic or
noneconomic damages because of a condition of the child that existed
at the time of the child‘s birth, and which is based on a claim that
a person’s act or omission contributed to the mother‘s not having
obtained an abortion,

C. In a wrongful life action or a wrongful birth action, no
damages may be recovered for any condition that existed at the time
of a child's birth if the claim is that the defendant‘s act or
omission contributed to the mother’s not having obtained an
abortion.
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D. Thia section shall not preclude causes of action based on
claims that, but for a wrongful act or omission, maternal death or
injury would not have occurrad, or handicap, disease, or disability
of an individual prior to birth would have been prevented, cured, ox
ameliorated in a manner that preserved the health and life of the |
affected indivicdual.

SECTION 15. This act shall become effective November 1, 2008.
Passed the Senate the 9th day of April, 2008.

p(/u” :()/V‘VLL/

Presiding Offickr of the Senate

day of April, 2008.

Paseed the House of Representatives the

Presiding Officer of the House
of Representatives
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SILE 1y,

N Dy .
i OK“"H( ”W' m“? COURT
IN THE DISTRICT COURT OF OKLAIIOMA COUNTY )\r'n,
STATE OF OKLAITOMA .
] ..QN 2 9 ZBI'I
OKLANHOMA COALITION FOR ) M ey
REPRODUCTIVE JUSTICE, ct af., ) c ODE;
) ’kffk Clik
Plaintiffs, ) \
v. } Caese No. CV-2013-1640 )
)
OKLAHOMA STATE BOARD OF PHARMACY, )
ct al, } Judge Liso T, Davis
)
Delendants, )

ORDER GRANTING PLAINTIFFS®' MOTION FOR SUMMARY JUDGMENT
AND DENYING DEFENDANTS® CROSS-MOTION FOR SUMMARY
JUDGMENT

Plaintiffs' Motion for 8 Summary Judgment comces on for hearing on January 23,
2014. The Plaintiffs appcared by David Brown, Tiseme Zegeye, Martha M. Hardwick,
and Anne Zachritz. All Deleadants, ropresented by the offiee of Attorncy Geaceral E.
Scolt Pruitt, appeared by Patrick R. Wyrick, Solicilor General, and Curn N. Rodrigucz,
Assistant Salicitor General. Afer reviewing Plaintifls® Mation for Summary Judgment,
Plaintiffs® Mcmorandum of Law in Support of their Motion for Summury Judgment,
Defendants’® Response in Opposition to Pluintiffs’ Motion for Summary Judgment snd
Defendants® Cross-Motion for Summary Judgment, Defendants’ Memorandum of Law in
Support of their Response in Opposition to Plaintiffs’ Motion far Summary Judgment and
Defendaats’ Cross-Motion for Suminary Judgment, Plaintiffs* Memorandum of Law in
Opposition to Defendants’ Cross-Motion for Summary Judgment und in Further Support

of Plaintils' Motion for Summary Judgment, and Defendants’ Reply to Plaintiffs’

Memorandum of Law in Opposition to Defendants’ Cross-Motion {or Summery




Judgment, and having heard oral argament, the Court hereby GRANTS PlaintifTs’

motion and DENIES Defendants® motioa.

Plaintifts have dcmonstratcd that there are no material facts in dispute and House

Bill 2226, codified at OXLA, STAT. Lit. 59, § 369 and OK1LA. STAT. til. 63, § 313A, violates

the single subject cule of Article ¥ Section 57 of the Oklnhoma Coastitution. Therefore,

IT IS HEREBY ORDERED:

1. House Bill 2226, codificd at OKLA. STAT. tit. 59, § 369 and OKLA. STAT. (it,

63, § 313A, Is declared vnconstitutional and is void and af no cffect,

2. The Defendants, their employees, agents, and successors in office arc herchy

pecmanently enjained from enforcing the provisions of Foose Bill 2226,

IT IS SO ORDERED.

Dated: | / 2% ,2014

Approved as to form:

OklahomuaCity, OK 73102-8812
Telephone: (405) 235-8756
Fax: '(405) 235-8786

Email: aezachriz/@gmail.com

uad

Martha M. Hardwick, OBA No, 3847 '

LISA DAVIG

‘The Honoﬁxblo Lisa T, Davis




Hardwick Law Office
520 East Martin Ave.
Pauls Vulley, OK 73075
Phone: (918) 749-3313
Fax: (405) 238-4423

Email: mh@bardwicklawoffice.com
and

David Brawn*

New York Bar Registration No, 4863544
Stephenie Toti*

New Yoark Bar Registration No. 4270807

Tiseme Zogeye*

Now York Bar Registration No. 5075395
CENTER FOR REPRODUCTIVE RIGHTS

120 Wall St., 14th Fl,

New York, NY 10005-3904

Phone; (917) 637-3600

Fax: (917) 637-3666

Email: dbrown@eprorights.org .
*Admitted to Practice by Order dated August 9, 2013,

ATTORNEYS FOR PLAINTIFFS



E. Scott Pruitt
Attomoy Qeneral of the State of Oklshomu

; A
1. Radriguez{ OBA Nd
Patrick R. Wyrick, OBA No,
313 NE 21st Street
Oklehoma City, OK 73105
Telephone: (4050 522-31 16
Fax: (405) 522-4534
Email: cara.rodrigucz@oag.ok.gov
Email: patrick.wyrick@long.ok.gov

ATTORNEYS FOR DEFENDANTS




IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

(1) LARRY A. BURNS, D.O,, on behalf of )
himself and his patients, )
)

Plaintiff, )

J Case No. CV-2014-1896
v. )
)

(2) TERRY L. CLINE, in his official capacity )
as Oklahoma Commissioner of Health; )
(3) CARL B. PEITIGREW, D.O,, in his )
official capacity as President of the Oklahoma )
State Board of Osteopathic Examiners; and )
(4) GREG MASHBURN, in his official )
capacity as District Attomey for Cleveland, )
Garvin, and McClain Counties, )
)

)

Defendants.

OTION LEAVETOF SPONSE BRIEF OUT OF T

COME NOW the Defendants and move this Honorable Court for an order permitting them
to file their Response to Plaintiff’s Motion for ‘I'emporary Injunction out of time. In support hereof,
Defendants show the Court:

1. Plaintiff filed and served his Petition and Motion for Preliminary Injunction on
October 2, 2014,

2, Defendants seek to file their response on October 14, 2014, only 12 days after service
of the Petition and Motion;

3 The hearing on Plaintiff*s Motion for Temporary Injunction is October 17, 2014;

4. Pursuant to Local Rule 37(C), all briefs in response to motions must be filed and

delivered to the assigned judge within S days of the hearing or the response will be stricken.



Adherence to this rule would have left Defendants with insufficient tiine to properly respond to
Plaintiff’s motion;
5. Counsel for the Defendants has spoken to counsel for Plaintiff and is authorized to
advise that Plaintiff has no objection to Defendants filing their response on October 14, 2014.
Plaintiff will file his reply on October 16, 2014 to which Defendants have no objection,
WHEREFORE, premises considered, Defendants pray that this honorable Court grant them

leave to file their Response to Plaintiff’s Motion for Temporary Injunction on October 14, 2014.

Respectfuily )submiued,

Nal) &

M. DANIEL WEITMAN, OBA #17412
SARAH GREENWALT, OBA #31566
Assistant Attorney General

Oklahoma Attomey General’s Office
Litigation Section

313 NL. E. 21st Street

Oklahoma City, Oklahoma 73105

Email: sarah.greenwalt a :.k. 10V
Attorneys for Defendants




CERTIFICATE OF SERVIC

I hereby certify that on this 14™ day October, 2014, a true and correct copy of the foregoing
document was sent via email to the following persons:

Martha Hardwick
Hardwick Law Office
P.O. Box 35975
Tulsa, OK 74153

J. Blake Patton

Walding & Patton PLLC
400 N. Walker, Suite 195
Oklahoma City; OK 73102

Ilene Jaroslaw

Genevieve E. Scott

The Center of Reproductive Rights
120 Wall Street

New York, New York 1005
Attorneys for Plaintiff

M. DANIEL WEITMAN



IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

(1) LARRY A. BURNS, D.O., on behalf of
himself and his patients,

- Plaintiff,

)

)

)

)

) Case No. CV-2014-1896

V. )
)

(2) TERRY L. CLINE, in his official capacity )

as Oklahoma Commissioner of Health; )

(3) CARL B. PETTIGREW, D.O., in his )

official capacity as President of the Oklahoma )

State Board of Osteopathic Examiners; and )

(4) GREG MASHBURN, in his official )

capacity as District Attormey for Cleveland, )

Garvin, and McClain Counties, )
)
)

Defendants.

NOW on this 14" day of October, 2014, the matter of Defendants’ Motion for Leave to
File Response Brief Out of Time comes on before the undersigned Judge of the District Court.
The Court, being advised in the premises and hearing agreement of the parties finds and orders
that Defendants’ Motion should be and is hereby SUSTAINED. Defendants are permitted to file
their Response to Plaintiff”s Motion on October 14, 2014. Plaintiff will file his reply on October

16, 2014.

Judge of the District Court



M. DANI
SARAH GREENWALT

Assistant Attorney General

Oklahoma Attomey General’s Office
Litigation Section

313 N.E. 21" Street

Oklahoma City, Oklahoma 73105

Tele: (405) 521-4274 Fax: (405) 521-4518
Dan, Weitman@oag.ok.gov

Attorney for Defendants

J. BEAKE PATTON
Walding & Patton PLLC
400 N. Walker, Suite 195
Oklahoma City, OK 73102

MARTHA HARDWICK
Hardwick Law Office
P.O. Box 35975

Tulsa, OK 74153

ILENE JAROSLAW
GENEVIEVE E. SCOTT

The Center for Reproductive Rights
120 Wall Street

New York, New York 10005
Attorneys for Plaintiff
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

(1) LARRY A. BURNS, D.0O., on behalf of

himself and his patients,
Plaintiff,

v. Case No.

(2) TERRY L. CLINE, in his official Cv-2014-1896
capacity as Oklahoma Commissioner

of Health

(3) CARL B. PETTIGREW, D.O., in his
official capacity as President of the
Oklahoma State Board of Osteopathic
Examiners, and

(4) GREG MASHBURN, in his official
capacity as District Attorney for
Cleveland, Garvin, and McClain
Counties;

R o I N

Defendants.

* * *x * *x *x *x *x *k *k * * * * *x *x *k *k * *x * *x *x *x * * *x * *x *

TRANSCRIPT OF PROCEEDINGS
HAD IN THE SEVENTH JUDICIAL DISTRICT
ON THE 17TH DAY OF OCTOBER, 2014
BEFORE THE
HONORABLE BILL GRAVES,
DISTRICT JUDGE
VOLUME 1 OF 1

* * *x *x * * *x * *x *x *x * *x *x *x *k * *x *x * *x * *x *x *x *x * *x * *

ALEXA J. BABCOCK, CSR, RPR, RMR
Official Court Reporter

DISTRICT COURT OF OKLLAHOMA - OFFICIAL TRANSCRIPT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

APPEARANCES

Counsel for Plaintiff:

J. Blake Patton

WALDING & PATTON PLLC

400 N. Walker Avenue, Suite 195
Oklahoma City, Oklahoma 73102-1889

Phone: [405] 605-4440
Email: bpatton@waldingpatton.com
AND

Ilene Jaroslaw

Genevieve Elizabeth Scott
CENTER FOR REPRODUCTIVE RIGHTS
120 Wall Street, 1l4th Floor
New York, New York 10005-3904

Phone: [917]1 637-3723
Fax: [917]1 637-3666
Email: ijaroslaw@reprorights.org

gscott@reprorights.org
AND

Martha M. Hardwick
P.O. Box 35975
Tulsa, Oklahoma 74153-0975

Phone: [918] 749-3313
Fax: [918] 742-1819
Email: mh@hardwicklawoffice.com

Counsel for Defendants:

M. Daniel Weitman

Sarah Greenwalt

OKLAHOMA ATTORNEY GENERAL'S OFFICE
Litigation Division

313 N.E. 21st Street

Oklahoma City, Oklahoma 73105

Phone: [405] 521-3921
Fax: [405] 521-4518
Email: dan.weitman@oag.ok.gov

sarah.greenwalt@oag.ok.gov

ALEXA J. BABCOCK, CSR, RPR, RMR
Official Court Reporter
Oklahoma License No. 01247
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INDEZX

Argument by Ms. Jaroslaw

Argument by Mr. Weitman

Final Argument presentation

by Ms. Jaroslaw

Certification of Certified Court Reporter

REPORTED BY:
ALEXA J. BABCOCK, CSR, RPR, RMR

Official Court Reporter

06:14

31:06

39:20

49:01
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[On October 17, 2014, with counsel

and the Court present, the following

transpired in open court proceedings:]

THE COURT: Thank you. Be seated.

Good morning.

MR. PATTON: Good morning, your Honor.

MS. JAROSLAW: Good morning, your Honor.

MS. HARDWICK: Good morning.

MR. WEITMAN: Good morning

THE COURT: Let's see, I think, Alexa probably
would like your appearances here before we start. I'm
always instructed that way, so we'll start off on the right
foot and --

MS. JAROSLAW: Your Honor, it's Ilene Jaroslaw
from the Center For Reproductive Rights representing
Dr. Burns on his behalf and his patients. With me at
counsel table is Genevieve Scott also with the Center, Blake
Patton, and Martha Hardwick.

THE COURT: Okay.

Okay. I met Ms. Hardwick.

MR. WEITMAN: Your Honor, for the Defendants, I'm
Dan Weitman, Assistant Attorney General. And with me is
Sarah Greenwalt, also Assistant Attorney General.

THE COURT: Okay. All right. Only in my mind I

had it opposite, I had it wrong, I guess, but -- and
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Ms. Hardwick is over there, it should have given me a clue.

[Laughter.]

All right. Mr. Patton's motion here, I believe?

MR. PATTON: Yes, your Honor. 1I'm associated with
Ms. Jaroslaw --

THE COURT: Are you related to my hero, General
Patton?

MR. PATTON: I'm not.

THE COURT: Oh, okay.

MR. PATTON: I'm not. Maybe just an uncle,
perhaps, but nothing direct.

THE COURT: I just got through reading Killing
Patton by O'Reilly -- it's a pretty good book.

MR. PATTON: Or -- a good one?

I can't claim any relation, unfortunately.

THE COURT: He, he kind of makes you wonder if he
was really murdered.

MR. PATTON: Well -- interesting.

But yes, Ms. Jaroslaw will be handling the
argument, your Honor.

THE COURT: Okay. All right. You may speak from
there, or use the microphone -- whichever you want.

MS. JAROSLAW: Thank you, Your Honor.

[Pause.]

THE COURT: There must be something big going on
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here today, Nolan Clay shows up. That's --

[Laughter.]

MR. CLAY: Thank you, Your Honor. Can I sit in
the jury box so I can hear better?

THE COURT: -- you may. You may.

MR. CLAY: Thank you.

[Pause. The Court has an off-the-record
discussion with the court reporter. The mike system is
set-up in the courtroom. The proceedings continued:]

THE COURT: It's "Jaroslaw" [pronouncing], right?

MS. JAROSLAW: Yes, that's right, your Honor.

THE COURT: Okay.

All right. You may proceed. Thank you.

MS. JAROSLAW: Thank you.

Good morning. May it please the Court. I
represent Dr. Burns who challenges the constitutionality of
Senate Bill 1848. This statute, it addresses multiple
subjects in violation of Oklahoma's single-subject mandate.

Further, the admitting privileges provision
targets only abortion patients, and abortion physicians, for
onerous and unjustifiable requirements. And as such, it
constitutes a special law prohibited by the Oklahoma
Constitution.

Further, by leaving it to hospital boards to

determine who can provide abortions here in the State of
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Oklahoma, S.B. 1848 unconstitutionally delegates legislative
authority to hospital boards that are not answerable to the
electorate.

And finally, because there's no time limit within
which hospitals must act on admitting privileges
applications, S.B. 1848, should it go into effect on
November 1lst, will deprive Dr. Burns of his constitutional,
procedural due process rights. And for all these reasons,
your Honor, we seek a preliminary injunction, and in the
alternative, a Temporary Restraining Order.

I would like to address each of the provisions, in
turn, that this statute violates.

THE COURT: Hey, I will say that I have read your
briefs, the, your initial brief and the reply brief, as well
as the response brief by the Attorney General, so I'm not
altogether ignorant of what you're wanting to do.

MS. JAROSLAW: Nor would I --

THE COURT: Yet.

MS. JAROSLAW: -- expect that, your Honor.

THE COURT: Uh-huh. Okay.

MS. JAROSLAW: Would your Honor prefer to ask
questions, or sﬁall I go through --

THE COURT: No, you go right ahead --

MS. JAROSLAW: -- the various factors --

THE COURT: -- if I think of something --
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MS. JAROSLAW: -- thank you.

THE COURT: -- I'll ask you.

MS. JAROSLAW: First, in order to get —-

THE COURT: It probabiy would be better if I just
kept my mouth shut and listened to what you've got to say.

MS. JAROSLAW: -- first, in order to get a
preliminary injunction, we have to show a strong likelihood
of success on the merits. And I will go through why we have
a strong likelihood of succeeding in showing S.B. 1848 to be
unconstitutional.

Next, the Plaintiff has to show irreparable harm
if injunctive relief is denied, and I will address that as
well.

The balancing in terms of the relative effect on
the Defendants.

And finally, what is in the public interests.

I'd like to talk about the substantive issues and
why Dr. Burns has a strong likelihood of prevailing on the
merits that S.B. 1848 is unconstitutional under Oklahoma
law.

First, with respect to due process, Dr. Burns has
made diligent efforts to apply to approximately sixteen [16]
hospitals, all the hospitals --

THE COURT: Are you talking about -- pardon me --

procedural due process, or what they're now calling,
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"substantive due process"?

MS. JAROSLAW: -- I'm talking about procedural due
process with respect to Dr. Burns.

THE COURT: Okay.

MS. JAROSLAW: Because he's made good efforts to
comply with the law.

THE COURT: Okay.

MS. JAROSLAW: But because the hospitals have no
deadline within which to have to rule on these admitting
privileges applications, it's uncertain when he'll hear from
the remaining hospitals. And to enforce this against
Dr. Burns on November lst before he's heard from all of the
hospitals would deprive him of procedural due process.

Dr. Burns specifically has a very strong
likelihood of success on the merits with regard to the
single-subject rule. And S.B. 1848 addresses no fewer than
six different and distinct subjects. There's, of course,
the admitting privileges requirement. It addresses
standards for supplies and equipment, which is the second.

Standards for training physicians assistants and
volunteers -- which is the third.

Medical screening and evaluation procedures --
which is the fourth.

Protocols for the abortion procedure and follow-up

care -- the fifth.
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And additional recordkeeping and reporting
requirements -- which is the sixth.

And just as an example of how this touches on
different subjects and -- and there would be myriad examples
-— but to cite one, there's a provision regarding if a woman
tests negative for Rh Factor in her blood type. There are
certain protocols that have to be followed, and certain
medications that can be provided to the woman, so that if
she has future pregnancies, because she's Rh Negative, she
won't react if the fetus is Rh Positive. And, and I just
note parenthetically it's something Dr. Burns does anyway.
That's an important thing to do, it's the standard of care
in the medical community. It's very important, but it's
very separate and distinct from admitting privileges. And
in fact, this violates the single-subject rule in some very
obvious ways. In the single-subject rule, the idea is that
there won't be logrolling in the legislature. That is, you
won't have legislators faced with an all-or-nothing choice
to approve the entire package, because there's something
that they want to pass, even though they're against
something else that they don't want to pass.

THE COURT: They still do that in the legislature?

MS. JAROSLAW: Yeah, I'm afraid so. As
recently as this year I think the Oklahoma Supreme Court had

something to say about that. The Oklahoma Supreme Court's
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pretty adamant about the legislature following this rule.
And it seems they're at loggerheads about this.

THE COURT: I used, I used to serve out there is
all -- I'm just making a joke. But --

MS. JAROSLAW: Well, yeah, it, it -- it does come
up, your Honor.

And, and what's remarkable here is we don't have
to speculate, we don't have to say, "Well, you know, maybe
someone's in favor of this Rh Negative Rule, and not
admitting privilege" -- we don't have to speculate. And the
reason for that is in the very same legislative session,
there was a House Bill Number 2418; 2418 was an admitting
privileges law. That admitting privileges law died on the
vine, it did not get sufficient support, it did not pass the
legislature, it just, it just died. And that was the
single --

THE COURT: What did that involve --

MS. JAROSLAW: It --

THE COURT: -- did it involve abortion or --

MS. JAROSLAW: -- it involved abortion.

THE COURT: Oh.

MS. JAROSLAW: -- it, it -- the admitting
privileges requirement that we're focusing on today, that
was the, the -- the single-subject of 2418. And, and that

didn't go anywhere in the same legislative session.
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Subsequent in the late, in that late legislative
session, all these other provisions, some of which a
legislature could reasonably -- a legislator could
reasonably agree with, some they may not agree with, they
might have mixed views and have to balance whether they're
going to vote for or against -- but it was all rolled in
one, these five additional provisions. And so 2418 we know
didn't have the support to pass on its own. And then when
there was this logrolling to add in other provisions perhaps
less controversial, then the legislators passed it. And
that's exactly what the Oklahoma Constitution prohibits.
In, in -- on point is the Nova case where the Oklahoma
Supreme Court struck down a statute that, that was composed
of five different provisions. They all had to do with
abortion -- all of them, every single one. But there were
five separate and distinct provisions regulating abortion.
And in the words of the Oklahoma Supreme Court, this law --
which they struck down -- was, quote, obviously violative of
the single-subject rule. And I submit to the Court that
S.B. 1848 is no different than, than the law that was
submitted in Nova in that it constitutes logrolling and an
unconstitutional violation of the single-subject rule.

THE COURT: So you're saying that none of these
other items that were in the bill were really related to

abortion cases, or admittance to a hospital like the
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doctor's required to under the bill?

MS. JAROSLAW: None of them are related to the
admitting privileges requirements. They, like I said, there
are provisions, if somebody wants to volunteer at one of
these clinics there are, there are provisions to enact
regulations about how to train volunteers, or how to train
physicians assistants. There are provisions about how a
medical history is to be taken before the procedure. As I
said, this Rh Negative testing and a protocol regarding
that. And again, it would be hard to imagine somebody being
against Rh Negative protocols because that's already the
standard of care. But all of these things that sound good
~-— but they're already being done -- of course. A
legislator could reasonably think, "Wow, I, I want those
protocols in place, and if the price of it is voting for the
whole bill to be admitting privileges, I'll vote for it."
And, and this is not in the realm of the speculative because
given an opportunity to pass 2418, H.R. 2418 -- the
legislature did not do that.

I'd 1ike to turn, now, to the fact that, that
Dr. Burns has a strong likelihood of prevailing --

THE COURT: One more --

MS. JAROSLAW: -- sure.

THE COURT: -- I thought of -- I was going to ask

you a question. You mentioned about "volunteers" --
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MS. JAROSLAW: Yes.

THE COURT: -- in your argument as one of the
areas that additional items they had in the bill?

MS. JAROSLAW: Yes.

THE COURT: Was that, was that volunteers for
what?

MS. JAROSLAW: Volunteers who wished to work in a
clinic. So, for example, the medical school, here, in
Oklahoma City they, there's a, there are clubs 1like
"Medical Students For Choice", and some of them may wish to
volunteer at a clinic. There may be interns who wish to
volunteer, college students, and this law, among other
things, would provide for regulations regarding how to train
physicians assistants and volunteers.

THE COURT: Okay. All right. Thank you.

MS. JAROSLAW: Sure.

I submit Dr. Burns also has a strong likelihood of
success on the merits on his claim that 1848 is an
unconstitutional special law, because it singles out
Dr. Burns and his patients. There's a three-part test in
determining whether a law violates the Oklahoma Constitution
with regard to special laws.

THE COURT: Uh-huh.

MS. JAROSLAW: The Court must first determine

whether a law is a special or general law -- and we submit
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it is a special law.

The Court must determine if the subject of the
legislation is reasonably susceptible to general treatment
and -- and we submit it is, and I'll get to that in a
moment.

And finally if, if the law has, has a —-- regulates
a specific subclass, whether that legislation advances a
valid legislative objective. And we submit that it does
not. And I'll go through each of those three factors.

First, is this a special law? 1848 is a special
law because it singles out physicians who provide
abortions from all other physicians. Likewise, it singles
out physicians who provide abortion on an outpatient basis
-- abortion surgery from all other physicians who provide
outpatient surgery; some of which do procedures, outpatient,
that are much more risky such as gastroenterological
procedures, endoscopies, colonoscopies are much more risky.
And those physicians are not subject to this special
treatment and special regulation.

There are some general laws, for instance, if
you're a physician who does outpatient surgery, you have to
have a transfer agreement with a local hospital to
facilitate the transfer of patients. Dr. Burns complies
with that, and presumably GIs who do colonoscopies or, or

dentists who do a root canal, or ENTs who do ear, eye, nose
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and throat surgery outpatient; they're all required to have
these transfer agreements. And that's a valid, general law.
But here, physicians who provide one particular type of
surgery -- abortion -—- are singled out from all the other
surgeons who provide outpatient surgery for this special law
to have admitting privileges. And, and it's, it imposes
very onerous regulations that affect doctors, and in this
case, Dr. Burns -- a doctor with an impeccable health and
safety record -- it affects them disproportionately such
that it will drive them out of business, which I also submit
is, is by design. But it's an unconstitutional special law
for singling-out abortion providers.

Next the Court must determine if the subject of
the legislation is reasonably susceptible of general
treatment. And I submit that it is for the reasons set
forth in, in our papers which I won't rehash here --
admitting privileges, the, the Plaintiff submits that
admitting privileges are not necessary for outpatient
surgeries. However, if the Oklahoma legislature said,
"every single physician who does outpatient surgery has to
have admitting privileges at a local hospital," we wouldn't
be able to claim this as a special law.

This is susceptible of general treatment. But
instead, it was targeted by design to one specific type of

physician, treating one specific type of outpatient, and for
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that reason, it violates the Oklahoma Constitution.
Finally, we're addressing the third prong of this
test. S.B. 1848 --

THE COURT: And you're saying that it does because

of it being a special law -- that violates the Oklahoma
Constitution?

MS. JAROSLAW: -- I, I submit that, your Honor,
yes.

THE COURT: Among other things?
MS. JAROSLAW: Yes. That's correct, your Honor.
THE COURT: Oh, okay.

MS. JAROSLAW: And the third prong of, the

Court --

THE COURT: The case of the Abbott case --

MS. JAROSLAW: Yes.

THE COURT: -- from Texas, in the 5th, this
Circuit's been cited -- in that case did Texas have the same

laws as Oklahoma does as to special laws and --

MS. JAROSLAW: No, your Honor, it was brought in
federal court, so we did not make any Texas State claims
regarding the special law. I believe that the
Defendants sought --

THE COURT: -- but Texas does have such a law on
the --

MS. JAROSLAW: =-- I, I -- actually, your Honor I,
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I do not know --

THE COURT: -- okay.

MS. JAROSLAW: -- Texas State law with regard to
special law. I do know that because the Court where we
brought the action was Federal District Court, we did not
raise Texas State law claims -- only federal claims.

THE COURT: Okay. Is Abbott the Attorney General
in Texas, now?

MS. JAROSLAW: Yes, your Honor -—-

THE COURT: I thought he was, yeah.

MS. JAROSLAW: -- I believe he's running for
Governor as well.

THE COURT: Okay. All right. Thank you.

MS. JAROSLAW: With regard to whether 1848 is
nonetheless admissible because it advances a proffered
objective of the legislature: First, it's not clear what
the proffered objective is. And what we hear from the
Defendants in their introduction is that their proffered
objective is woman's health. And what we hear on their
section of their brief regarding special law is that it's to
protect a state's interests in, in potential 1life, or
something to that effect. However, if that is the case, and
the Defendants are claiming that it's a permissible law and
not an unconstitional special law because of the state's

interests in potential life, then admitting privileges
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really has absolutely no rational basis whatsoever because
requiring a physician to have admitting privileges within
30 miles will do nothing to advance any interests in
potential life. Dr. Burns performs procedures only up
through the first-trimester of abortion. And there's no
viability question, there are no close issues, there are no
close questions. And requiring him to have privileges
advances nothing with regard to that interest.

If the argument is, instead, that the special law
is to advance woman's health, well, first of all, there are
many areas to advance women's health. All women over the
age of 50, for example, should have a colonoscopy. Well
then why aren't women protected there by admitting
privileges if it's such a valuable thing to have? And the
answer to that is it's not valuable. And we don't just have
my client's position on that, we have The American Medical
Association, and "ACOG", the leading organization for
obstetricians and gynecologists who are on record stating
that admitting privileges do nothing to promote women's
health. And in fact, through their consequences, do quite
the opposite, and they endanger women's health.

We also have --

THE COURT: How is that?

MS. JAROSLAW: -- well, they endanger women's

health in the following ways, your Honor. If, let's look,
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be specific with the, with the record we have. Dr. Burns
provides 44 percent of the abortions in the State of
Oklahoma. He only provides them up to the first-trimester.
If he shuts down on November 1st, the other two clinics in
the state will not be able to absorb the immediate capacity.
What that means is wait times will increase, costs will
increase, wait times may increase such that women are no
longer in the first-trimester and have to have more
complicated, more risky, and more expensive procedures. The
costs to getting to the two remaining clinics -- and that's
assuming they continue to, to operate, which is not at all
clear, we just don't know on this record. But assuming they
continue to operate, women would no longer have a low-cost
option of the first-trimester abortion through Dr. Burns,
but they would have to jockey for an appointment maybe weeks
ahead of time. And while abortion is an extremely safe
procedure, only 0.03 percent of abortions result in any kind
of hospitalization, the risks go up as the gestational
age --

THE COURT: They cited a figure --

MS. JAROSLAW: -- increases.

THE COURT: -- they cited a figure on the, they --
the Attorney General did, of 13,000 women --

MS. JAROSLAW: Of 1.3 --

THE COURT: -- were, I guess injured, or had
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problems through an abortion needed --

MS. JAROSLAW: Yes, may I address that --

THE COURT: -- more help.

MS. JAROSLAW: -- your Honor?

THE COURT: Sure. Go ahead.

MS. JAROSLAW: First of all, the statistic is
misleading in many ways. It, it takes all the women who
have had abortions in the entire United States, multiplied
by 1.3 percent, and then it says how many women should be
protected. But it, it bears mentioning that Oklahoma is not
the United States, and the relative number is closer to
4,000 rather than the numbers cited in the brief.

More to the point: The 1.3 percent constitutes
all complications including minor complications. A minor
complication, for example, might include, you know, a great
deal of cramping where the woman has to come to the
hospital, perhaps an incomplete abortion, there's still
tissue left in the uterus. Interesting, your Honor, is that
those symptoms which make up the bulk of the difference
between the 1.3 percent and the 0.03 percent, most of those
symptoms are identical to symptoms of a miscarriage. And
nobody doubts that if a woman -- forget a doctor with an
in-privilege, a woman with no doctor who presents at an
emergency room in the middle of a miscarriage, she will be

tended to. Hospital emergency rooms deal with miscarriages
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all the time; sadly, it's a very, very common thing to
happen to women.

The, so the vast majority of this 1.3 percent, all
but the 0.03 percent are things that hospitals see every day
as a result of what they call in the medical profession,
"spontaneous abortion", which is the same as "miscarriage".
So, the same procedures one would do -- a D&C to evacuate
the uterus, avoid infection, give I.V. antibiotics, the same
things that you would do in a miscarriage situation when a
woman presents at a hospital, you would do in an abortion
situation. And nobody asks the woman if she has a doctor,
or a doctor with admitting privileges, or anything of the
kind. And hospitals are very well equipped to deal with
this because they see it extremely commonly.

So I think that figure is misleading. The, the
real number should be 0.03 percent of, of 4,000 women. And
I think when you look at Dr. Burns's record over 41 years,
it's even better than that. He's had to have one patient in
his career go to the emergency room, and that's because she
did not promptly wake up from the anesthesia. He
immediately called 9-1-1, he waited until they arrived. By
the time 9-1-1 arrived, the ambulance arrived, Dr. Burns
walked with her to the ambulance, she was already conscious,
she was already awake. This, the -- the sedation had worn

off, but out of prudential concern she was taken to the
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hospital.

Subsequently, Dr. Burns took himself to the
hospital to see how his patient was doing. She spent three
hours there in observation, and she was released -- she was
fine. This is Dr. Burns's record.

Does he have women who have complications? Of
course. But again, they're in the 1.3 percent number, that
ballpark that we're talking about -- the cramping, the
bleeding, you know, a mild infection where they have to take
antibiotics, nothing that is particularly different from a
miscarriage situation.

[Pause.]

Next, I'd like to address why S.B. 1848 was an
unconstitutional delegation by the legislature to unelected,
unreviewable hospital boards in making legislation. The
legislator -- legislature, here, did not say that there are
certain requirements, certain rational requirements that
providers must meet. They said they have to have admitting
privileges. What is interesting, though, is there's no
single standard for admitting privileges. We have seen in
Dr. Burns's experience, many of them do require board
certification, many of them do require a, a 3-year long
residency, others require a minimum admission of at least
six patients per year; because Dr. Burns is so good at what

he does, he won't admit patients. Others have different
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requirements like they only take physicians who are on the
faculty of a medical school, or are employed as hospital
employees, it's more of an evolvent hospitalist model that,
that -- that we submitted in our expert affidavit.

There are many, many reasons a hospital may not
extend admitting privileges. They may not need someone with
that specialty on staff. They may have all the doctors they
need, they may not, frankly, want to put a toe in the water
with this abortion case, with this abortion situation. They
may choose for publicity reasons, or religious reasons, OoOr
just for a desire not to have publicity and protestors --
that they don't want to extend admitting privileges. They
can basically apply whatever standards they choose, and
unlike the legislators, the members of a hospital board are
not accountable to the electorate. 1If we don't like the way
they're making their decisions, we can't publicize that and
vote them out.

So, this was an unconstitutional delegation to
hospitals to essentially serve as the gatekeepers of who can
provide abortion services in Oklahoma, and who cannot. And
I would add, that they were appointed gatekeeper of
abortion services -- a constitutionally-protected right --
without asking for that. I mean, it's not something they
seek to do, it's not part of their objectives as a hospital,

it's not part of their mission. But the legislature,
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instead, said, "No, we're going to let the hospitals decide
who will and will not have privileges." And what we see is
that this is going to have a, a -- disastrous consequences
for the women of Oklahoma if allowed to be implemented, it's
quite likely that one of the safest providers of abortion in
the state -- and I would venture probably in the region --
who has been doing nothing but first-trimester abortions
since 1973, and Roe v. Wade was on the books, he would be
put out of the business. You know, you may say, "Well, why
doesn't he have board certification?" At the time when he
was licensed to practice medicine in the State of Oklahoma
when he finished his internship, it was not required to have
board certification for this specialty. And the Defendants
are somewhat glibly -- he didn't have the, you know, he --
that was his fault because he didn't keep up his privileges.
But that's, of course, absurd to think that forty-one years
ago he could anticipate a law like this and need to maintain
privileges at a hospital -~ which by the way, doesn't exist
anymore at Hillcrest Hospital -- that he would need to
maintain those privileges in anticipation of a law, you
know, decades to come. And for over four decades without
this law on the books he had, it's undisputable that he has
been a very safe and compassionate health provider for
women.

[Pause.]
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I just want to say one last word on that

delegation argument, to the extent the Defendants look to

Abbott and the delegation argument there. Abbott's

completely in opposite, because Abbott was applying federal
delegation law, which is completely different from Oklahoma
State delegation law. So it does not control or even guide
this Court.

I'd like to turn now to the issue of irreparable
harm, because this Court must consider whether, absent an
injunction, Dr. Burns and his patients will suffer
irreparable harm.

First of all, it is well-settled law that the
violation of constitutional rights is, "per se", irreparable
harm. Because Dr. Burns is unlikely to obtain privileges
before the law goes into effect, and maybe ever, his due
process rights would be violated. In Oklahoma, Dr. Burns
has a constitutional right to practice profession and earn a
living. And from much less drastic labor consequences, the
Oklahoma Supreme Court said: "There are due process rights
that attach to one's interests in employment.”

The Oklahoma Constitution is further violated by
the legislature's decision to single out abortion providers
and abortion patients in violation of the prohibition on
special laws. Again, constitutional right, per se -- per se

irreparable harm.
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And of course, as I discussed earlier, the
Oklahoma Constitution is further violated by the
legislature's blatant violation of the single-subject rule.
And again, that violation is, per se, irreparable harm.

The other irreparable harm, and here is where
Dr. Burns also stands in the shoes of his patients -- is
that poor women will essentially be cut off from their
constitutional right by the integrity and the right to
abortion. You know, to face reality, any woman of means can
fly to New York or Toronto or London or California and have
an abortion. And, and -- and let's be serious about what
this law is doing, it's putting the constitutional right of
abortion --

THE COURT: Let, let me ask you on that --

MS. JAROSLAW: -- out of the reach of poor women.

THE COURT: -- on that subject, the Defendant has,
or the Defendants have raised the issue that Dr. Burns
wouldn't have standing to assert rights for people who are
not part of the lawsuit.

MS. JAROSLAW: Well, I'm glad your Honor raised
that.

According to the Oklahoma Supreme Court, there are
two cases that are cited in our brief Toxic Waste Impact
and Hendrick v. Walters. And they discuss standing. And

in doing so, they say that Oklahoma standing law is parallel
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or similar to federal law on standing. And we have a huge
body of federal law on standing with regard to doctors and
other medical providers being permitted to bring abortion
claims, or reproductive rights claims on behalf of their
patients. In 1965 in Griswold v. Connecticut that involved
birth control, it wasn't the married couple or, or several
married couples that sued for the right to access birth
control in Connecticut -- rather, that case was brought by a
reproductive health services organization that had, as its
clients, married couples who were seeking access to birth
control. And the Supreme Court recognized that those

medical providers can bring that claim on behalf of their

patients.

Of course, everybody knows Roe v. Wade and --

THE COURT: Who was Griswold in the case?

MS. JAROSLAW: -- excuse me?

THE COURT: Who was Griswold in the case, in
the --

MS. JAROSLAW: You know, I'd actually have to look
whether Griswold —-- it's Griswold v. Connecticut, so I know

that it was brought by the executive director and the
medical director of a reproductive health services
organization, I do not know if one of their names was
"Griswold". But I know it was the executive director and

the medical director who were the Plaintiffs in that case --
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and not married couples.

And of course, we all know Roe v. Wade and
Doe v. Bolton, the companion cases of '73, very-well
settled. More recently in 1976 with the cite -- with the
full citations in our brief, Singleton v. Wulff,

Planned Parenthood v. Danforth in '76 —-- both of those in
'76, City of Akron in 1983, and I believe that there are
string cites in the brief -- it's very well-settled that
doctors, healthcare providers, healthcare clinics may have,
may bring these actions on behalf of themselves and their
patients. And because Toxic Waste Impact and

Hendrick v. Walters incorporates federal U.S. law regarding
standing, makes reference to that is what they look to for
guidance. Your Honor, I submit that Dr. Burns has standing
here, as well.

{Pause.]

I'd like to conclude at this point and note that
both the A.M.A. and the American Congress of Obstetricians
and Gynecologists, as well as numerous courts throughout the
United States as cited in our briefs, have determined that
there is absolutely no sound medical basis for these
admitting privileges requirements. The Oklahoma State
Medical Association warned that the provisions may not
reflect the best interests of the patient. There's no

question that irreparable harm will ensue if 1848 is
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enforced. We have serious constitutional violations.

1848 will shut down Oklahoma women's access to safe,
compassionate care, and thus, effectively depriving them of
their constitutional rights. Poor women will not be able to
get an appointment in time, the expense will rise if they
get a later appointment, and the risks that we've heard so
much about, the risks are backloaded to later a gestational
age; in other words, getting an abortion at seven [7] weeks
is exceedingly safe with a vanishingly small risk. But if
you're delayed by eight or ten weeks in getting an
appointment and scrounging up the money to travel and, and
-- and have a later-term abortion which is always more
expensive, that is going to increase the risk to women.

So in sum, your Honor, I respectfully request that
the Court enjoin 1848, because there's a strong likelihood
that the Plaintiff will prevail on the merits in this case,
and that the Court will find this is an unconstitutional
special law, it violates the single-subject rule and
non-delegation rules of the Oklahoma Constitution, and it
deprives the Plaintiff of his due process rights.

Your Honor, if there are no further questions,
I'1]l sit down.

THE COURT: All right, thank you.

MS. JAROSLAW: Thank you, Your Honor.

THE COURT: So, Mr. Weitman?
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MR. WEITMAN: Yes.

THE COURT: Ms. Greenwalt is your co-counsel?

MR. WEITMAN: Yes, sir.

THE COURT: Okay. Go ahead.

{Pause.]

MR. WEITMAN: First, I'd like to address something
that, that counsel brought up towards the end of her
argument, your Honor, and that is the woman's right to an
abortion. While that's raised in the lawsuit, it's not
raised in the Motion For Temporary Injunction, it's not one
of the issues raised by the Plaintiff in that motion and
shouldn't be considered by this Court with, in regards to
the Temporary Injunction.

Now there, there was some discussion about the
numbers, here. We said, "Well, you know, there's 13,000
potential women per year based on, on abortion numbers who,
who have complications.” Plaintiff says there's 4,000 who
have complications in the State of Oklahoma, which we submit
is not an insignificant number. But if you look even at the
bigger picture using Plaintiffs' own numbers, they claim
that three out of ten women in their lifetime before age of
45 are going to have an abortion, your Honor, that's 30
percent [30%]. The latest census says 154 million
[154,000,000] women in this country. Once you break down

the math, we have in excess of six-hundred [600,000] women
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in this country who have had, or will have complications
from abortion in their lifetime. That's quite significant.
And the legislature certainly has an interest in dealing
with an issue where, in this country over six-hundred
thousand [600,000] women are going to have complications.

Now, the Plaintiff is a doctor who operates a
clinic in Norman, Oklahoma, which is>17 miles from Oklahoma
City. Seventeen [17] miles is not an incredibly long
distance and, and the Plaintiffs don't claim that the
Oklahoma City Clinic is going to close down due to this law
-- in fact, just the opposite. The Plaintiffs claim that
the Oklahoma City Clinic is going to overflow, it's going to
have an overload of patients. So really, the only one being
affected by this law is Dr. Burns, the Plaintiff. Now --

THE COURT: He has a, clinics in, in Oklahoma City
and Tulsa -- and Norman-?

MR. WEITMAN: Well, my understanding is he has a
clinic in Norman, there is another abortion clinic in
Oklahoma City --

THE COURT: Oh.

MR. WEITMAN: -- which is operated by somebody
else.

THE COURT: Oh, okay.

MR. WEITMAN: Which apparently, at least from what

we can tell from what's been argued that those, the doctors
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at that clinic are going to be able to comply with Senate
Bill 184s8.

Now there are -- according to the Plaintiff --
sixteen [16] hospitals within 30 miles of Dr. Burns. Of
course he waited 51 days -- he had 157 days from the date
the legislation's passed until the day it goes into effect.
He waited in excess of 50 days to make his first application
for admitting privileges to a hospital, and then he waits
almost an additional month after that to even make his
second application to a hospital. But yet he's now applied
to the hospitals within 30 miles, and 12 of them have given
him an answer, "No." He can't seem to get qualified for
admitting privileges to a hospital. I don't know if this is
-- well, I, I would submit that this probably has more to do
with his qualifications than it does any type of defect in
the law.

Now, I don't want to go through my brief, you
know, word-for-word, this Court has read it. I just kind of
want to hit some high points. And I'm sorry, your Honor, I
left a document --

THE COURT: Yes. Go ahead and get it.

MR. WEITMAN: -- at the table, here.

[Pause, off-the-record discussion

between counsel. The proceedings continued:]

MR. WEITMAN: Your Honor, I'd like to start by
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addressing the Plaintiff's single-subject argument.
Senate Bill 1848 which is attached to the amended -- or the
Plaintiffs' petition, your Honor, is a 7-page bill all-
encompassed within one statute, it doesn't, the, the, the
sections and subsections of the Bill do not flow into
separate titles and separate statutes like we sometimes see
coming out of the legislature, which our Supreme Court
really likes to strike down a lot. This is, this is all
contained within one statute. Okay?

[As recited by counsel in court:]

Section 1. The State Board.of Health shall

establish abortion facility supplies and

equipment standards.

1-B. On any day when any abortion is performed

in a facility providing abortions, a physician

with admitting privileges shall be present.

1-C. The State Board of Health shall adopt

standards relating to the‘training of

physician assistants employed by or

providing services in a facility providing

abortions.

1-D. The State Board Of Health shall adopt

standards related to the training that

volunteers at facilities providing abortions.

1-E. The State Board of Health shall
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adopt standards related to the medical

screening and evaluation of each

abortion patient."

I could go through every one of these sections,
and subsections, they all relate to regulating standards for
abortion clinics, and abortion procedures. They are clearly
germane, they are clearly related to one another, and this
does not violate a single-subject rule.

Due process. Plaintiff brings that up, they say
that Dr. Burns didn't have enough time to comply with Senate
Bill 1848, now his clinic's going to have to close. Well, a
couple of things there. First, I touched on this before, he
had 157 days. How much time does he have to have? I mean,
we're going on six months there -- between five and six
months. How much time does he have to have? We don't know
-- we think Plaintiffs' answer is, "Well, there is no amount
of time. I can never comply with the law, and therefore my
due process rights are always violated.”" He's had 157 days,
he wasted in excess of 50 of those, I, I don't think that
this rises to the level of a due process violation.

As well, the law requires that he have somebody on
premises who has admitting privileges. He does not have to
have admitting privileges, himself, he could have somebody
on the premises who has admitting privileges. There is

nothing in the record that indicates that he's even
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attempted to comply with the law in that manner. We don't
think his due process rights have been violated.
Non-delegation? That's kind of a slippery, kind
of a slippery doctrine in Oklahoma because it's not well
drawn out in Oklahoma case law. But just from reading the
statutes, your Honor, you can see that nothing is being
delegated here. No power is being delegated to these
hospital boards; they have always had the authority to
determine who they're going to admit, or who they're going
to give admitting privileges to in their hospitals. The
purpose of Senate Bill 1848 is not to regulate the
hospitals, we don't particularly care what their standards
are. We're not delegating to them any type of authority.
And for that reason, there is no delegation problem.
Finally, your Honor the, the Plaintiff complains
that this a special law. Well, special law, of course,
turns on how the Court is going to define the class that's
affected by this law. The class that's affected by this law
are abortion providers, your Honor. The Plaintiff would
like you to extend that class to all physicians. Well, we
think that's far too broad, and the reason being is that
abortion is unlike any other subject. Abortion involves two
lives -- the legislature has defined the fetus as a life.
An abortion involves two lives; unlike any other procedure

that there is, you know, that they talk about in these
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outpatient procedures, it's not like a colonoscopy, it's not
like, you know, a, a tonsilectomy -- I don't even know if
they do those anymore. But it's not like any other
procedures. So the class that's being regulated, here, are
abortion providers. And every abortion provider is treated
the same under this law. So it's not a special law and it,
it treats everybody in the class that the law seeks to
regulate, the same. Now, even if this Court thinks that the
class should be broader and should be all physicians, the
legislature still has a rational basis for applying this law
only to abortion providers. And I talked about that earlier
on, your Honor, in excess of six-hundred thousand [600,000]
women who have had, or will have complications from
abortions. Of course the legislature has an interest in
setting down some reasonable regulation for requiring that
the Board of Health issue rules and regulations guiding how
abortion providers are going to conduct their business.

Your Honor, in sum, we don't think Plaintiff has
met their burden of showing a substantial likelihood of
success. The legislature, of course, in the State of
Oklahoma represents the will of the people of the State of
Oklahoma, and they have passed this piece of legislation.
And unless Plaintiff has, has shown a clear violation --
which we don't think they have -- this Court should let the

statute go into effect.
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Thank you.

THE COURT: I have one question. In your brief
you challenged Dr. Burns's standing. Since this, he is
an abortionist and this involves that sort of practice,
wouldn't he have standing in that regard?

MR. WEITMAN: Well, we think that he has standing
on his own behalf, but whether or not he has standing to
challenge this law on his patients' behalf, we're not so
certain. We don't think that the, the law of standing in
Oklahoma is nearly as clean-cut as the Plaintiffs seem to
think it is. There is associational standing. All of these
Planned Parenthood cases, I mean, these are associations and
there are specific tests that apply to those. But then we
have the OEA case where we had teachers trying to raise the
rights of students. And the Supreme Court said, "No, you
can't do that. If the students have constitutional rights,
they have to raise those themselves." 1Is there a huge
difference, teacher-pupil relationship, doctor-patient
relationship? We submit that essentially -- well, we submit
that those are similar relationships. And if a teacher
can't raise an interest of a pupil, then a doctor does not
have standing to raise an interest of a patient.

THE COURT: Okay. Are you saying that issue might
have been left to the states?

MR. WEITMAN: I'm sorry?
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THE COURT: Are you saying the issue of standing
might have been left to the states --

MR. WEITMAN: Well, I --

THE COURT: -- in their case?

MR. WEITMAN: -- each, each state, obviously, your
Honor, each state makes its own laws regarding standing. I
mean, in Oklahoma we have a, a large body of taxpayers
standing law which does not exist in the federal government.
Where the government is expending money to enforce a law, a
taxpayer has a right to come to court to challenge that law
-- that doesn't exist in, in federal law. So states can
make their own laws regarding standing.

THE COURT: All right. Thank you.

MR. WEITMAN: Thank you.

MS. JAROSLAW: May I have —-

THE COURT: Anything further?

MS. JAROSLAW: -- may I have a five-minute reply,
your Honor?

THE COURT: You may.

MS. JAROSLAW: Thank you.

[Pause.]

THE COURT: Just five minutes? Okay.

[Laughter.]

MS. JAROSLAW: We'll see how many questions I get.

[Pause. ]
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I just want to address some of those issues
briefly.

To distinguish why, with regard to standing. A
clinic or an abortion provider is in a very different
position; string rights and locations, contrasted with
teachers - similar rights of students, is that students
remain students for many years. Pregnant women seeking
abortion are focusing the reference on having abortion. And
whether Dr. Burns's clinic is open on November 1lst or
November 2nd, those women who would have abortions in
November, if they know they're pregnant now, will be
focusing on having an abortion now. It's because of this
unique status of pregnancy where, you know, you're pregnant
or you're not pregnant -- that women do not, are not defined
by their status of pregnancy for several years of their life
consecutively as say teachers would be, or taxpayers.

So, I think courts have recognized that when it
comes to medical health, specifically medical conditions
where there are very large concerns of privacy, there are
concerns that come up and that patient has to focus in a
very time-sensitive way, it's impractical to expect a, a
pregnant woman to be one of the Plaintiffs for the duration
of the case.

I'd 1ike to move to some of the other arguments my

adversary raised, specifically with special law. They place
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great reliance on the fact, on their assertion that abortion
involves two lives. Taking that assertion at face-value,
it, there's still -- it, it still is baffling to discern
what the relationship between the fact that there may be a
second life involved is with having admitting privileges
requirement because what, what the state considers this
second life is not viable. Having admitting privileges will
do nothing. 1It, it -- admitting privileges can only have
some asserted basis, some colorable basis if you're talking
about the health of the woman. It doesn't make any sense if
you're talking about the, the fetus that is the subject of
the abortion. It just doesn't, it doesn't méke any logical
sense.

I'd like to turn, now, to the single-subject
argument, and I'm not going to do a, a dramatic reading of
the entire statute to show all the details. It is seven
pages, I think we showed in our reply brief of five pages
you can say a lot in a few pages.

THE COURT: Are you saying the unborn child's a
non—-entity?

MS. JAROSLAW: I'm saying "legally" there is no
rational basis between admitting privileges and an interest
in a fetus or unborn child; there's just, there's no
connection. It's, as I said, Dr. Burns performs abortions

through the first-trimester, and I cannot even conceive of a
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scenario where the State's interests in that other potential
life is advanced by admitting privileges. 1It, it doesn't,
they make no sense.

With regard to the single-subject rule, the State
has said that this statute all relates to the standards for
abortion procedures and standards. And that is true that
everything touches on the subject of abortion in some broad
sense. However, I'd like to point out that enrolled
Bill 1878, which the Oklahoma Supreme Court struck down as
violating the single-subject law, all colorably had
something to do with abortion, you know, in some regard.
There wasn't something about abortion and something about
highway building -- it was all colorably about abortion, but
whether it's colorably about some umbrella title isn't the
test. It's, it's germaneness and whether these regulate
very distinct things that a legislator might say, "I want to
vote for this aspect, but not that aspect. So I'll vote for
the whole thing and hold my nose about the other aspect
because I want some other part of the statute to be
enacted." And the whole purpose of the single-subject rule
is to prevent this logrolling. And given the unique
legislative history here, unlike all the other cases, we
don't even have to conjecture whether some legislators voted
for one thing and not another. We know that the single —--

we know that the Admitting Privileges Statute, H.B. 2418,
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just died on the vine because it didn't have enough support.
It could only get support by adding on all of these other
provisions.

Next, I think counsel makes light of the admitting
privileges requirement when he says, "Wow, you know,

Dr. Burns doesn't have to get privileges, he could just have
another doctor on the premises with privileges."™ But I
submit to the Court that's completely absurd to think that
Dr. Burns would hire a full -- or would be able to hire a
full-time doctor with hospital admitting privileges to do
nothing but read books and watch television in his office.
To hire a full-time medical doctor at full salary to not
provide abortions. I mean, to do that is so absurd it would
clearly amount on a tax, an unlawful tax on Dr. Burns to
continue his practice. It's just, it's a completely absurd
scenario. And that just can't be done. You're not going to
find well-qualified physicians with admitting privileges at
hospitals being willing to sit around the office and do the
New York Times Crossword Puzzle, or watch daytime soaps, or
full-salary just because he has admitting privileges.

And it kind of drives home how ridiculous all of
this is because when counsel said that, "Well, you know,
maybe Dr. Burns didn't get privileges because he's not
qualified." That, that -- that's rather insulting and

ignorant of the, the facts in the record. Dr. Burns has an
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impeccable health record. There are many other easier
specialties he could have gone into that I'm sure would have
paid him more,‘and given him a lot less grief. He had the
couragé to do this, but not only the courage, he's had the
compassion, and he's withstood protests, and he's done it
because it's right since 1973. Nobody has challenged his
health record.

The reason that he cannot be board-certified --
because that was raised by counsel, I will, I will explain
that. To be board-certified in obstetrics and gynecology
you have to have done in the last couple of years a certain
number of procedures in hyster -- you have to have done
hysterectomies, vaginal deliveries, Cesarean Sections,
other, you know, hyper capnograms, you have to be able to do
all kinds of obstetric and gynecological procedures which
Dr. Burns did in medical school in the early '70s, he did as
an intern in 1972, 1973 -- he did all of those procedures.
But he has specialized and been excellent at the care he's
provided in one single procedure. And he knows his limits,
when he sees an ectopic pregnancy he refers the woman to the
appropriate specialist. When he sees the gestational age is
longer than the first-trimester, he refers the woman to the
proper specialist. He is good at what he does. But does,
do, do you want a doctor who does nothing but

first-trimester abortions doing, you know, hysterectomies
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and Cesarean deliveries, and all the rest?
No. He is good at what he does, and having board
certification is simply not a proxy for clinical expertise.
There's nothing in the record to suggest Dr. Burns
doesn't have clinical expertise. A board certification is
entirely a different animal.

And with regard to some hospitals --

THE COURT: Why do you think he was rejected by

these other hospitals --

MS. JAROSLAW: -- well --
THE COURT: -- that, that were mentioned?
MS. JAROSLAW: -- two of the hospitals rejected

him because he could not commit to admitting six [6]
patients per year. So, rather than being not qualified
enough, what happens is Dr. Burns doesn't have enough
complications from his patients to admit -- if he admitted
six [6] patients a year he wouldn't be very good at what he
does. But if he admitted six [6] patients a year, he might
get .admitting privileges at some of these hospitals that
don't require board certification.

Also, some hospitals, they have to make business
decisions -- "Is this good for the hospital? Is this
something we want the hospital to be, to bé doing?"

And they may make perfectly rational decisions given their

hospital's best interests. But that doesn't correlate with

DISTRICT COURT OF OKILAHOMA - OFFICIAL TRANSCRIPT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

46

clinical expertise and whether he's qualified to do this
procedure. And God-forbid if he had any of the parade of
terribles that are catalogued in the Defendants' brief -- a
perforated uterus or what-not, you wouldn't want, he, he
would know enough to get an ambulance and make sure that
patient gets to an emergency room. When, when somebody
doing a colonoscopy perforates a bowel, you don't want that
GI repairing a torn bowel, you want a surgeon who does that
every day of the week. And that GI would send that patient
to the nearest hospital where the specialists could get to
work immediately.

The, there's no proxy between board certification,
between hospital admitting privileges and whether Dr. Burns
can do what he does. And I want to add one other, other
thing because counsel mischaracterized, or perhaps
misunderstood what I said in my initial argument. I did not
say there are going to be two remaining clinics; we do not
know. I suspect one in Tulsa may continue operating, I
don't know at what capacity. But we honestly don't know,
and there's certainly nothing in the record that tells us
the status of that Oklahoma City Clinic at all. I believe
the doctor currently there doesn't have privileges -- but
that's not in the record and I don't have personal
knowledge, and I would not ask the Court to rely on it. I

say it only to emphasize the fact that we do not know the
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status of that other clinic. I simply said, "Assuming that
they both get admitting privileges, they would not be able
to absorb the impact." And I don't think it's fair, in
reality, to assume that they will continue operating. We
just don't know.

Your Honor, if there are no further questions,
we'll rest on our papers.

THE COURT: All right. Thank you very much.

MS. JAROSLAW: Thank you.

THE COURT: Thank you.

All right. You have nothing else --

MR. WEITMAN: We have nothing else, Judge.

THE COURT: -- Mr. Weitman? All right.

All right, thank you. I appreciate your learned
arguments, and I've read your briefs, you, both sides did an
excellent job on your briefs I thought -- good brief
writers.

I, I've read them as I said, but I think I would
like to look at some of the cases, which I haven't done yet,
that you've cited in the briefs. And so I'll take it under
advisement until I have a chance to do that. And I'll, of
course you'll, you'll be notified, or you will get a copy of
the order when I make one.

MS. JAROSLAW: Thank you, Your Honor. May, may I

respectfully request an expedited decision sometime next
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week?
THE COURT:
MS. JAROSLAW:
THE COURT:
November 1.
All right.

MR. WEITMAN:

THE COURT:

MS. JAROSLAW:

MR. PATTON:

MR. WEITMAN:

I'll shoot for that.
All right, thank you so much.

I'm not going to wait until

Anything else?
Not from the Defendants, your Honor.
All right, thank you very much.

Thank you, Your Honor.

Thank you, Your Honor.

Thank you, your Honor.

[End of proceedings conducted this date.]
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