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Introduction

I. Moving Forward

In 1995, government delegates from 189 countries gathered in Beijing at the United Nations Fourth
World Conference on Women (Beijing Conference) to discuss the status of women worldwide and
adopt a program for future action.  Five years after this historic meeting, the international communi-
ty has gathered once again to assess the progress made and the challenges that lie ahead.  This
review process would be incomplete without a close look at the state of women’s reproductive rights2

in the year 2000.  Only where women have the reproductive health care they need and autonomy in
reproductive decision-making may they fully participate in all spheres of society.

Building on the momentum of the International Conference on Population and Development
(ICPD) in 1994, the first global conference to take a broad view of women’s sexual and reproduc-
tive rights, the Beijing Conference confirmed the centrality of reproductive rights in advancing the
status of women.  The last five years have seen expanded governmental action to improve
women’s reproductive health and promote their rights.  Much work lies ahead, however, to ensure
women’s full enjoyment of their sexual and reproductive rights.  With the new millennium upon us,
we should take this opportunity to consider how recent positive developments can be replicated
elsewhere to shape a future in which reproductive rights are recognized worldwide as basic human
rights.

This publication is intended to provide an overview of the state of women’s reproductive rights.
While not attempting to be comprehensive, it looks at eight critical areas that impact these rights,
with a focus on legal and policy developments since 1995.  It also examines some of the obstacles to
women’s full enjoyment of reproductive rights.  Laws and policies are examined in the following areas:

• population, reproductive health, and family planning; 
• contraception, including emergency contraception; 
• abortion; 
• HIV/AIDS and other sexually transmitted infections; 
• harmful traditional practices affecting reproductive health, including female circumcision/female

genital mutilation (FC/FGM); 
• rape and other sexual violence; 
• marriage and family law; and
• reproductive rights of adolescents.

“[R]eproductive rights embrace certain human rights that are already recognized in national laws, inter-
national laws and international human rights documents and other consensus documents.  These
rights rest on the recognition of the basic right of all couples and individuals to decide freely and
responsibly the number, spacing and timing of their children and to have the information and means
to do so, and the right to attain the highest standard of sexual and reproductive health.  It also includes
the right to make decisions regarding reproduction free of discrimination, coercion and violence, as
expressed in human rights documents.”

Beijing Platform for Action, para. 95.1



Before approaching these topics, however, it is important to look more broadly at reproductive
rights and the manner in which they have been defined in legal documents and other influential
instruments.  This introduction will briefly discuss what is meant by “reproductive rights” and describe
the history of their increasing recognition within the international community.  It will also address the
manner in which laws and policies can be employed to advance reproductive rights, as well as the
limitations of these forms of governmental action.

A. What are reproductive rights?

Reproductive rights are firmly rooted in the most basic human rights principles.  The interests that
are protected by these rights are diverse.  Broadly speaking, however, reproductive rights encom-
pass two principles: the right to reproductive health care and the right to reproductive self-deter-
mination.  

1. The right to reproductive health care

Reproductive health is a fundamental aspect of women’s well-being.  Without regular access
to safe, high-quality services, women become vulnerable to a host of health complications,
which may include death or injury during childbirth, unwanted pregnancy, and sexually trans-
mitted infections (STIs). The right to reproductive health care thus gives rise to a governmen-
tal duty both to ensure the availability of reproductive health services and to remove existing
legal barriers to reproductive health care.  Comprehensive reproductive health care should
include measures to promote safe motherhood, care for those with HIV/AIDS and other STIs,
abortion, infertility treatments, and a full range of quality contraception (including emergency
contraception). 

The right to reproductive health care is rooted in the provisions of international human rights instru-
ments protecting life and health.  The right to life is protected in most of the principal human rights
instruments, including the Universal Declaration of Human Rights (Universal Declaration) and the
International Covenant on Civil and Political Rights (Civil and Political Rights Covenant).3 The right
to life has traditionally been read to protect individuals from arbitrary execution by the state.  More
recently, the Human Rights Committee, the body that oversees compliance with the Civil and Polit-
ical Rights Covenant, has interpreted this right to require governments to adopt “positive mea-
sures” aimed at preserving life, such as steps to “reduce infant mortality and to increase life
expectancy. . . .”4

The right to health is recognized in Article 12 of the International Covenant on Economic, Social
and Cultural Rights (Economic and Social Rights Covenant), which requires states to “recognize the
right of everyone to the enjoyment of the highest attainable standard of physical and mental
health.”5 The World Health Organization (WHO) has defined health as “a state of complete phys-
ical, mental and social well-being, not merely the absence of disease or infirmity.”6 Echoing the
WHO definition of health, the ICPD Programme of Action defines “reproductive health” as total
well-being “in all matters relating to the reproductive system and its functions and processes.”7

While the right to health does not guarantee perfect health for all people, it does encompass a gov-
ernmental duty to ensure health care.  The Economic and Social Rights Covenant requires states to
create “conditions which would ensure to all medical services and medical attention in the event of
sickness.”8 
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An obligation to provide reproductive health services, in particular, has support in principles of non-
discrimination.  States are bound to ensure the rights to life and health without discrimination on
the basis of sex.9 To ensure equal enjoyment of the rights to life and health,  states must take into
account the particular health needs of both women and men.  Because reproductive health care is
fundamental to women’s well-being, states must take affirmative measures to ensure that repro-
ductive health care is available and accessible to all women.  This principle is explicitly recognized
in the Convention on the Elimination of All Forms of Discrimination Against Women (Women’s Con-
vention), which provides that States Parties must take “appropriate measures to eliminate discrim-
ination against women in the field of health care in order to ensure, on a basis of equality of men
and women, access to health care services, including those related to family planning.”10 The Com-
mittee on the Elimination of Discrimination Against Women (CEDAW), the United Nations (UN)
body that monitors compliance with the Women’s Convention, has addressed governmental oblig-
ations pertaining to reproductive health care.  In its General Recommendation on Women and
Health (Recommendation on Health), it declares that States Parties should “ensure universal access
for all women to a full range of high-quality and affordable health care, including sexual and repro-
ductive health services.”11

Governments are also bound to remove legal barriers to reproductive health care. In its Recom-
mendation on Health, CEDAW has stated: “ . . . barriers to women’s access to appropriate health
care include laws that criminalize medical procedures only needed by women and that punish
women who undergo these procedures.”12 Among such legal barriers to reproductive health are
laws that prohibit abortion, restrict advertising of contraception, require a spouse’s consent to
obtain contraception, and criminalize voluntary sterilization.

2. The right to reproductive self-determination

The right to reproductive self-determination has support in the right to plan one’s family, the right
to freedom from interference in reproductive decision-making, and the right to be free from all
forms of violence and coercion that affect a woman’s sexual or reproductive life.

The right to plan one’s family has been defined in international instruments as the right to deter-
mine “freely and responsibly” the number and spacing of one’s children and to have the informa-
tion and means that are necessary to do so.  As will be discussed below, this principle has been
affirmed in numerous consensus documents adopted at UN conferences throughout the last three
decades  and was given legal force in the Women’s Convention.  The right to plan one’s family gives
rise to a governmental duty to ensure that men and women have equal access to a full range of
contraceptive choices and reproductive health services and that they have information about sex-
ual and reproductive health.

The right to freedom from interference in reproductive decision-making relates to broader princi-
ples of bodily autonomy, often referred to as the right to physical integrity.  This principle has roots
in the right to respect for human dignity, the rights to liberty and security of the person, and the
right to privacy.13 It is explicitly protected in Article 4 of the African Charter of Human and People’s
Rights (Banjul Charter) and Article 5(1) of the American Convention on Human Rights (American
Convention).14 The right to physical integrity protects women from unwanted invasion or intrusion
of their bodies and other non-consensual restrictions on women’s physical autonomy.  Denying a
woman the option of avoiding pregnancy or childbirth, for example, interferes with her right to
decide on a matter with tremendous implications for her body and personal liberty.
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Reproductive self-determination also implies the right to be free from all forms of violence and
coercion that affect a woman’s sexual or reproductive life.  The ICPD Programme of Action
states that women are entitled to “make decisions concerning reproduction free of discrimina-
tion, coercion and violence.”15 As noted by the UN General Assembly, in its Declaration on the
Elimination of Violence Against Women, “violence against women” encompasses gender-based
violence that results in sexual harm.16 Violence is often directed specifically at a woman’s sexu-
al or reproductive capacity.  Rape and other forms of sexual violence, FC/FGM, and forced or
coercive sterilization are examples of the types of violence that infringe upon reproductive self-
determination.  

II. History of Reproductive Rights in the International Arena 

Clearly, reproductive rights are grounded in some of the longest-recognized human rights, but the
explicit international recognition of women’s right to make choices in matters of reproduction can be
traced to the late 1960s.  In 1968, the participants of the First International Conference on Human
Rights, held in Teheran, recognized that “[p]arents have a basic human right to determine freely and
responsibly the number and spacing of their children and a right to adequate education and infor-
mation to do so.”17 This right was reaffirmed several times over the following two decades, and by
1984 at the International Conference on Population (ICP) in Mexico City, the right had been reformu-
lated to proclaim that “all couples and individuals have the basic right to decide freely and responsi-
bly the number and spacing of their children and to have the information, education and means to
do so . . . .”18

As noted above, a variant of this right is recognized in the Women’s Convention, which was adopt-
ed in 1979, during the United Nations Decade for Women (1976-1985).  Article 16(1)(e)  provides that
“States Parties . . . shall ensure, on a basis of equality of men and women  . . . the same rights to
decide freely and responsibly on the number and spacing of their children and to have access to the
information, education and means to enable them to exercise these rights.”19 Ratified by 165 coun-
tries,20 the Women’s Convention provides the strongest legal support for the right to reproductive
health and choice.  In addition to guaranteeing equality in the freedom to determine family size, the
Women’s Convention guarantees non-discrimination in access to health care, including information
and advice on family planning.21

In 1992, the United Nations Conference on Environment and Development held in Rio de Janeiro
reiterated, in its Agenda21, the right to decide on the number and spacing of one’s children.22 It fur-
ther affirmed that governments should provide health facilities, including “affordable, accessible ser-
vices, as appropriate for the responsible planning of family size.”23 In 1993, at the World Conference
on Human Rights held in Vienna, governments recognized “on the basis of equality between women
and men, a woman’s right to accessible and adequate health care and the widest range of family plan-
ning services, as well as equal access to education at all levels.”24

A major turning point was reached in 1994 at the ICPD held in Cairo.  The ICPD Programme of
Action noted for the first time that “reproductive rights embrace certain human rights that are already
recognized in national laws, international human rights documents and other consensus documents.”25

Not only does it reiterate the right to determine the number and spacing of children, it further posits
that reproductive rights include the “right to attain the highest standard of sexual and reproductive
health” and the right “to make decisions concerning reproduction free of discrimination, coercion and
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violence, as expressed in human rights documents . . . .”26 The ICPD Programme of Action is unprece-
dented in its broad understanding of “reproductive health.”  Paragraph 7.2 provides:

Reproductive health is a state of complete physical, mental and social well-being and not
merely the absence of disease or infirmity, in all matters relating to the reproductive system
and to its functions and processes.  Reproductive health therefore implies that people are
able to have a satisfying and safe sex life and that they have the capability to reproduce and
the freedom to decide if, when and how often to do so.  Implicit in this last condition are the
right of men and women to be informed and to have access to safe, effective, affordable and
acceptable methods of family planning of their choice, as well as other methods of their
choice for regulation of fertility which are not against the law, and the right of access to
appropriate health-care services that will enable women to go safely through pregnancy and
childbirth and provide couples with the best chance of having a healthy infant.27

This paragraph goes on to define “reproductive health care” as the “constellation of methods,
techniques and services that contribute to reproductive health and well-being by preventing and
solving reproductive health problems.”28 It specifically notes that reproductive health care should
promote sexual health in order to enhance “life and personal relations.”29 Consistent with its broad
view of reproductive health, the ICPD Programme of Action directs states to address gender
inequities that impede reproductive health, including “discriminatory social practices; negative atti-
tudes towards women and girls; and the limited power many women and girls have over their sexu-
al and reproductive lives.”30

In 1995, the Beijing Conference produced two documents — known as the Beijing Declaration and
the Beijing Platform for Action — that reaffirm the principles adopted in Cairo.  The Beijing Platform
replicates the key language from the ICPD Programme of Action discussed above, but it goes further
by recognizing women’s right to control their own sexuality and sexual relations and to decide upon
these matters on an equal basis with men.31

Since 1995, the international community has expanded its recognition of reproductive rights under
international law and reaffirmed its commitment to the declarations made at international confer-
ences.  The Rome Statute of the International Criminal Court (Rome Treaty), a treaty adopted in July
1998 to create a permanent International Criminal Court (ICC)32 to investigate and punish genocide,
crimes against humanity, and war crimes, reflects the international community’s growing recognition
that reproductive rights are indeed protected human rights.33 The treaty recognizes that rape and
other forms of sexual violence are among the most serious crimes under international humanitarian
law.34 The ICC will become operational after 60 states ratify the Rome Treaty.35 As of April 2000, the
treaty has been ratified by eight countries.36

In July 1999, a year after the adoption of the Rome Treaty, the international community gathered
again to negotiate a document with important implications for reproductive rights.  This meeting
was a five-year review of the 1994 ICPD and the Programme of Action agreed upon at that con-
ference.  While the review process was fraught with conflict, the document adopted37 is an impor-
tant affirmation of the principles agreed to in 1994.  It also contains crucial strategies for advanc-
ing reproductive rights.38 The promotion of reproductive rights remains firmly on the international
agenda.
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III. The Role of Laws and Policies in Advancing Reproductive Rights

The successes in gaining international recognition of women’s reproductive rights have been
accompanied by a major challenge: how can women give these declarations meaning in their own
lives?  They can begin by working toward the adoption of laws and policies reflecting the principles
of these international agreements.  Laws and policies create the framework through which govern-
ments affect the behavior of people.  Where law is uniformly respected and enforced, it can directly
influence people’s actions and enhance government accountability.  Law can also have a moral force
and shape people’s understanding of equity and justice.   

It is important to bear in mind, however, that the degree to which laws and policies influence peo-
ple’s lives depends upon whether these measures are implemented and enforced.  For example, laws
intended to ensure informed consent and quality of care in reproductive health facilities have little
weight where there is no government commitment to training health care workers to respect repro-
ductive rights.  Similarly, laws ensuring free access to reproductive health care services, such as abor-
tion, can only be implemented where there is an investment in facilities that are equipped and autho-
rized to perform these procedures.  Nonetheless, formal laws and policies are crucial indicators of
government commitment to promoting women’s reproductive rights.  The following chapters exam-
ine the global commitment to improving women’s reproductive lives by reviewing legislative and pol-
icy initiatives in key areas.
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Chapter 1
POPULATION, REPRODUCTIVE HEALTH,

AND FAMILY PLANNING POLICIES

I. Introduction

Reproductive health and rights are often addressed in a country’s health policy, its population pol-
icy, or both.  In addition to stating the government’s broad objectives on health or population, these
policies often provide the framework for the delivery of reproductive health care.  This chapter exam-
ines the link between reproductive rights and health and population policies.  It then examines some
characteristics of population and reproductive health laws and policies, and provides examples of
developments since 1995.  The chapter concludes with recommendations emphasizing the need for
population and reproductive health laws and policies that comprehensively address women’s repro-
ductive and sexual health needs and encompass a rights-based approach to the provision of all health
services.  

II. Linking Population with Reproductive Health and Rights

At the ICPD in 1994, countries agreed that the advancement and protection of women’s human
rights should be central to governmental efforts to address population and development issues.41

The resultant ICPD Programme of Action focused unprecedented attention on gender equality, equi-
ty, and women’s empowerment.  It expressed the progressive view that “[t]he empowerment and
autonomy of women and the improvement of their political, social, economic and health status is a
highly important end in itself.”42

Thus, the ICPD Programme of Action took the ground-breaking step of explicitly affirming that
women’s reproductive rights “rest on the recognition of the basic right of all couples and individuals
to decide freely and responsibly the number, spacing and timing of their children” and on “the right
to make decisions concerning reproduction free of discrimination, coercion and violence, as
expressed in human rights documents.”43 The provision went further in declaring that “[t]he promo-
tion of the responsible exercise of these rights for all people should be the fundamental basis for gov-
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“ . . . Good health is essential to leading a productive and fulfilling life, and the right of all women to
control all aspects of their health, in particular their own fertility, is basic to their empowerment.”  

Beijing Platform for Action, para. 92.39

“Everyone has the right to the enjoyment of the highest attainable standard of physical and mental
health.  States should take appropriate measures to ensure, on a basis of equality of men and women,
universal access to health-care services, including those related to reproductive health care, which
includes family planning and sexual health.  Reproductive health-care programmes should provide the
widest range of services without any form of coercion.  All couples and individuals have the basic
right to decide freely the number and spacing of their children and to have the information, education
and means to do so.”  

ICPD Programme of Action, Principle 8.40



ernment- and community-supported policies and programmes in the area of reproductive health,
including family planning.”44 The ICPD Programme of Action also affirmed that coercive practices in
the provision of family planning services constitute a violation of reproductive rights and should be
eliminated.45

In light of the ICPD consensus and their obligations under numerous other international human
rights instruments, governments have a duty to implement a comprehensive national strategy to pro-
mote women’s right to health, including their reproductive health.  Article 12 of the Women’s Con-
vention requires that States Parties eliminate discrimination against women in the field of health care
in order to promote equal access to health care services.  The Beijing Platform for Action reinforced
these principles by calling on governments to “increase women’s access throughout the life cycle to
appropriate, affordable and quality health care, information and related services” and requiring that
governments take all appropriate measures to “promote, research and disseminate information on
women’s health.”46

An important legacy of the ICPD Programme of Action, as well as the Beijing Platform for Action,
is international recognition of the principle that laws and policies related to population and repro-
ductive health should cease prioritizing solely the provision of contraception.  Instead, these policies
should deal comprehensively with women’s broad reproductive health care needs, including: 

• family planning counseling, information, and education; 
• prenatal care, safe delivery, and postnatal care services and education; 
• prevention and appropriate treatment of infertility; 
• prevention and management of the consequences of abortion;
• abortion services, where legal; 
• treatment of reproductive tract infections, HIV/AIDS and other STIs, and breast cancer; 
• active discouragement of FC/FGM and other harmful traditional practices; and 
• education and information on human sexuality and responsible parenthood.47

Because international human rights norms set out broad principles rather than defining the precise
content of laws and policies needed to implement those norms, one of governments’ great chal-
lenges is to develop appropriate legislation and policies on population and reproductive health that
promote and protect human rights.  

III. Characteristics and Coverage of Population,
Reproductive Health, and Family Planning Laws and Policies

A. The nature of policies

Most countries address population, reproductive health, and family planning through national poli-
cies issued by the executive branch of government.  Because most systems of government enable
the executive branch to promulgate policies without legislative involvement, it is often preferable
from the executive’s perspective to regulate these issues itself rather than work with the legislature
to agree on the content of legislation.  One drawback to this approach to policymaking is that poli-
cies may be replaced when governments change, creating the potential for instability in the manner
in which health care services are provided.  It is important, therefore, to ensure that national priori-
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ties and respect for human rights are protected by law.  Legal guarantees provide a nation’s people
with greater certainty regarding their rights and enhance their ability to exercise and enforce such
rights.

Another issue that arises from executive action on issues of population and reproductive health is
that when existing laws are not amended to conform to new policies, the resulting inconsistency
can create uncertainty.  For example, Benin’s Penal Code prohibits the dissemination of “propa-
ganda” on contraception.  This law, inherited from France where it was adopted in 1920, remains
in effect in Benin despite the current government’s policy of permitting the dissemination of infor-
mation on contraception.48 Such discrepancies tend to curtail the free and open flow of accurate
information on contraception. 

B. Health policies

Health policies often outline the infrastructure of the country’s public health system, the cost and
coverage of health services, and the manner in which health care providers are regulated.  For
example, the health policy of Tanzania establishes the infrastructure of health care facilities, requir-
ing that facilities include village health posts, dispensary services, health care centers, district hos-
pitals, regional hospitals, and referral/consultant hospitals.49 The health policy also determines the
distribution of these facilities, as well as the kinds of buildings that should house each facility, the
medical equipment each should have, and how many health care workers are needed at each site.
In many countries, despite a high degree of government involvement, the health service infra-
structure remains extremely inadequate.    

Similarly, health policies often dictate the cost of government-provided health services.  This
includes mandating the sources of funding for the national health system.  Health policies also
determine which services are to be provided free of charge and to whom, or how much certain
health services are to cost.  Some countries regulate the cost of health care services through health
care insurance laws.  For example, Poland’s Law on Health Insurance entitles every insured person
to use the public health system at no cost.50 As of January 1999, every employed citizen was
required to pay 7.5% of his or her income into the health insurance funds to finance the system.
Unemployed people must register officially at the Bureau of Unemployment and Social Welfare
Centers.  Family members are covered as dependents.51 Under this system, almost 97% of the pop-
ulation are entitled to free medical care.52

C. Population and family planning policies

1. Policy goals

Reproductive health and family planning are often addressed in population policies.  Because they
are concerned principally with increasing or decreasing population-growth rates, population poli-
cies may not necessarily focus on the rights of women to comprehensive reproductive health care
and to autonomy in reproductive decision-making.  In countries in which population stabilization is
a primary concern, such policies may seek to achieve quantitative objectives, such as extending
long-term contraceptive methods to a greater percentage of women, reducing birth rates, and
reducing the number of children a woman bears over her lifetime.  These policies may not mandate
respect for human rights in their implementation. 
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For example, Indonesia’s 1992 Law on Population Development and Prosperous Family, explicitly
lists “control of the quantity of the people” as one of its objectives.53 The law regulates the adver-
tising, sale, and distribution of contraceptives with the purpose of creating a “small, happy, and
prosperous family,” but fails to provide for improved comprehensive reproductive health services,
counseling, or education.54 Jamaica’s population policy states that one of its objectives is to ensure
that the population does not exceed the number of persons who can be satisfactorily supported by
the nation.55 The population policy specifically aims to restrict population growth to a maximum of
0.8% per annum over the next three decades.56

In contrast, in some countries where there has been a substantial decline in population growth in
recent years, population policies may encompass pro-natalist approaches to reproductive health
and family planning.  In Croatia, for example, the National Program for Demographic Development
for the Republic of Croatia was adopted in 1995 to promote the demographic renewal of Croatia
in response to “depopulation” and the “failure” of women to sufficiently reproduce.57 The Program
defines measures to increase the number of newborns while decreasing the number of emigrants;
it also seeks to add to the number of Croatians returning from diaspora, and better distribute the
Croatian population over its entire territory.58

2. Aspects of implementation

Population policies also contain implementation strategies, which may impact women’s access to
reproductive health care.  For example, in Ethiopia, the country’s implementation strategy includes
expanding contraceptive distribution, promoting breast-feeding as a means of birth-spacing, and
integrating women into the “modern” sector of the economy.59 Ethiopia’s strategy also involves
amending all laws “impeding, in any way, the access of women to all social, economic, and cultural
resources” and amending relevant laws to remove unnecessary restrictions on the “advertisement,
propagation and popularization of diverse contraception control methods.”60

Population policies often contain provisions on governmental delivery of family planning services.
These provisions mandate what services are to be provided, in what type of facilities, and at what
cost.  Governments in a number of countries provide some or all family planning services free of
charge.  For example, in Kenya, the government provides sterilizations and contraceptives, but
charges a fee for the removal of long-term contraceptive devices.61 In China, family planning ser-
vices are provided free of charge and are readily available to both sexes.62 However, in reality only
women and men who are married have access to free contraceptives.63

Population, reproductive health, and family planning policies often fail to deal with reproductive
health needs comprehensively.  These policies sometimes address only one aspect of reproductive
health, such as the provision of contraception or maternal and child health.  The consequence is
that women are left vulnerable to such reproductive health problems as unwanted pregnancies, fer-
tility problems, or to STIs, because a policy does not provide for services to address these issues.
However, since the adoption of the ICPD Programme of Action, there has been a clear trend among
some countries, particularly in the Latin America region, towards meeting women’s reproductive
and sexual health needs comprehensively.64

Another important issue that may be overlooked in population, health, and family planning policies
is the issue of clients’ right to voluntary, informed choice and consent in the provision of health care
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services.  Enabling clients to exercise an informed choice is a process aimed at ensuring that clients
have access to the information they need and that they fully understand that information.  Through
this process, a client should be able to make a free and informed decision about whether or not to
obtain health services, and which methods or procedures, if any, to receive.65 Informed consent is
particularly important for medical procedures with permanent effects, such as sterilization.  In some
countries, government policies and/or health care provider practices have resulted in violations of
clients’ right to informed consent in the provision of sterilization.66

IV. Developments Since 1995

In different regions of the world, examples can be found of attempts to address issues of popula-
tion, reproductive health, and family planning in a comprehensive manner and with the aim of pro-
tecting reproductive rights.  

• Brazil passed the Family Planning Law in 1996, which prohibits forcing or requiring anyone to
practice family planning as a means of demographic control.67

• Also in 1996, the Ministry of Health in Peru approved the Program on Reproductive Health and
Family Planning 1996-2000.  Despite progressive provisions recognizing reproductive health as a
fundamental human and social right, and notwithstanding the stated objective of  “attend[ing] to
women’s reproductive health in all stages of their lives,”68 serious abuses in Peru’s reproductive
health services were nonetheless uncovered during the period from 1996 to 1998.69 The abuses
stemmed, at least in part, from the government’s imposition of sterilization “targets” and its spon-
sorship of “sterilization fairs” aimed at increasing the number of individuals using this permanent
method of contraception.  In large part because of negative publicity, the government ended the
sterilization targets and campaigns and enacted a resolution to create a Special Defender of
Women’s Human Rights within the framework of the Program on Reproductive Health and Fami-
ly Planning.  This official receives complaints of violations of women’s right to free and informed
choice of contraceptives.70 

• Ghana’s Ministry of Health issued the Reproductive Health Service Policy in 1996, which seeks
to address directly the provision of reproductive health care.  This policy provides for more com-
prehensive delivery of reproductive health services, focusing not only on the provision of afford-
able family planning services, but also on the empowerment of women, public education on sex-
ual health matters, and the sensitization of legislative bodies to population issues.  The Policy
also outlines provisions for safe motherhood, adolescent reproductive health, the prevention
and management of unsafe abortion, and reproductive tract infections including STIs and
HIV/AIDS.71

V. Recommendations  

• Governments should adopt comprehensive laws or policies that ensure universal access to a full
range of high quality and affordable sexual and reproductive health services to all individuals and
couples of reproductive age.  These services should include family planning and information; pre-
natal, safe delivery, and postnatal care services and education; prevention and treatment of infer-
tility; safe abortion; treatment of STIs including HIV/AIDS, reproductive tract infections and can-
cers; and education and information on sexuality through the primary health care system.
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• Population, reproductive health, and family planning policies should ensure the equitable distri-
bution of resources and facilities to implement all aspects of reproductive rights.  

• In regulating population, reproductive health, and family planning, governments must ensure
that laws and policies incorporate the principles of free and informed consent and choice, non-
coercion, confidentiality, privacy, non-discrimination, and quality of care.72

• Governments should remove unnecessary legal, medical, clinical, and regulatory obstacles to
information on and access to reproductive health services, including family planning.

• Governments, in collaboration with NGOs, should develop policies and programs aimed at
effecting significant reductions in maternal, infant, and child mortality.  

• NGOs should evaluate the content, implementation, and impact of all policies related to popu-
lation, reproductive health, and family planning to ensure such policies promote, protect, and
fulfill women’s reproductive rights.
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Chapter 2

CONTRACEPTION

I. Introduction

A woman’s ability to plan her reproductive life depends upon her having access to the full range
of contraceptive methods, provided in a setting in which she may make an informed choice.  An
estimated 350 million couples worldwide do not have access to the family planning services they
need.75  In many countries, access to contraception is inhibited by laws, policies, or government
inattention to women’s reproductive health needs.  This chapter provides an overview of the impact
of law and policy on a woman’s ability to choose a contraceptive method that is right for her.  It
begins with a review of the international legal support for women’s right to access contraception
and examines some of the impediments to access that women continue to face.  It also considers
some instances in which governments have permitted the use of coercive practices to impose con-
traceptive methods upon women without their informed consent.  The chapter reports on some
legal and policy developments and technological advances from the last five years and closes with
recommendations.

II. The Right to Plan Pregnancy

Women’s sexual and reproductive rights include the right to plan their pregnancies.  This is a funda-
mental aspect of reproductive self-determination.  The right to determine “freely and responsibly” the
number and spacing of one’s children and to have the information and education necessary to do so
was first articulated by the international community at the International Conference on Human Rights
in Teheran in 1968.  As noted in the Introduction and Chapter 1, this principle has been reaffirmed in
a number of international conferences since then, including the Beijing Conference in 1995.  The
Women’s Convention, adopted in 1979, gave legal force to this principle, providing that states shall
ensure men and women “[t]he same rights to decide freely and responsibly on the number and spac-
ing of their children. . . .”76 The Women’s Convention guarantees access to necessary information and
education and entitles women and men to the means to control their family size.77
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“Reproductive health . . . implies that people are able to have a satisfying and safe sex life and that
they have the capability to reproduce and the freedom to decide if, when and how often to do so.
Implicit in this last condition [is] the right of men and women to be informed and to have access to
safe, effective, affordable and acceptable methods of family planning of their choice, as well as other
methods of their choice for regulation of fertility which are not against the law . . .”

Beijing Platform for Action, para 94.73

“. . . All countries should take steps to meet the family-planning needs of their population as soon
as possible and should, in all cases by the year 2015, seek to provide universal access to a full
range of safe and reliable family-planning methods and to related reproductive health services which
are not against the law. The aim should be to assist couples and individuals to achieve their repro-
ductive goals and give them the full opportunity to exercise the right to have children by choice.”

ICPD Programme of Action, para. 7.16.74



The right to determine the number and spacing of one’s children is complemented by the right to
family planning, which is recognized explicitly in the Women’s Convention.  Article 12(1) of that Con-
vention requires states to ensure women and men equal access to “health care services, including
those related to family planning.”78 Article 10(h) further requires states to ensure women and men
equal access to “specific educational information to help to ensure the health and well-being of fam-
ilies, including information and advice on family planning.”79 CEDAW, in its General Recommenda-
tion on Health, calls upon governments to “[p]rioritize the prevention of unwanted pregnancy through
family planning and sex education . . . .”80

Taken together, these provisions require governments to ensure access to a full range of contra-
ceptive methods.  A full range of methods includes: condoms, vaginal barrier methods, oral contra-
ceptives, implants, injectables, intrauterine devices, male and female voluntary sterilization, and
emergency contraception (EC).81 In addition, women are entitled to accurate information regarding
the risks and benefits of each method.

Respect for women’s right to reproductive self-determination also requires governments to ensure
that women give their full, informed consent before being given a contraceptive method.  Govern-
ment policies that disregard women’s own wishes and life circumstances in order to meet demo-
graphic goals may give rise to coercive and violent practices.  Subjecting women to surgical steriliza-
tion or administering contraceptive injections or implants without women’s informed consent, for
example, are practices that violate women’s core reproductive rights.82

III. Access to Contraception

As noted in Chapter 1, many national governments are involved in the distribution of contraceptives in
public health care facilities.  In Mexico, for example, where the government provides contraceptive ser-
vices and methods free of charge, public-sector family planning services meet the contraceptive needs of
72% of the population.83 Other countries ensure that access to family planning is available to those who
cannot afford to pay for it in the private sector.  In the United States, under Title X, the federal govern-
ment provides direct grants to both private and public entities, such as family planning clinics and state
health departments, to provide a full range of services, including contraception and education.84

In a number of countries, despite policies that provide for full access to contraception, govern-
ments are unable to meet the needs of those wishing to plan their families.  In Nigeria, for example,
the National Policy on Population for Development, Unity, Progress and Self-Reliance, adopted in
1988, has the goal of making family planning services easily accessible to all couples and individuals
at an affordable cost.85 Government family planning clinics provide contraceptives at low cost.  How-
ever, there is often a shortage of contraceptives at these clinics.  In addition, because clinics within
the public primary health care system are located mostly in urban areas, the availability of modern
contraceptives in rural areas is extremely limited.86

IV. Regulation of Contraception

Governments usually regulate contraceptives as they do other pharmaceuticals.  Laws and regula-
tions regarding labeling, adulteration of drugs, and approval of new drugs are therefore usually
applicable to contraceptive methods.  Some countries specifically regulate certain contraceptive
methods.  For example, in Kenya, pursuant to the Pharmacy Act, hormonal contraceptives delivered
as oral pills, implants (including NORPLANT®), and injectibles (including Depo-Provera®) may be 
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purchased only from a pharmacist with a medical prescription or dispensed by a medical practitioner
directly to the client for the purpose of medical treatment.87

More commonly, reproductive health, population, and family planning policies contain guidelines
or protocols on contraceptive methods and contraindications for their use.  In Peru, for example, the
Manual on Reproductive Health, a manual of procedures and norms for health care providers, regu-
lates the use of EC (see discussion of EC below).88 This manual, which is legally binding throughout
the country,89 provides that EC may be used in cases of unprotected sexual relations, rape, or failure
of barrier contraceptive methods.90

Some governments place obstacles in the way of women’s access to the full range of contraceptive
choices.  They may regulate certain methods strictly or prohibit them altogether; place limits on
advertising or public information about contraception; or limit women’s reproductive self-determina-
tion by requiring a husband’s consent for the use of contraception.

A. More strictly regulated or prohibited methods

One of the most regulated forms of contraception is sterilization.  This method of family planning
is illegal in some countries.  For example, in Argentina, sterilization is a crime.  The Penal Code
defines as a criminal offense the infliction of either a “grave injury” resulting in permanent debili-
tation of a reproductive organ or limb,91 or a “very grave injury” resulting in the loss of the capaci-
ty to conceive or procreate.92 The punishment for such acts is imprisonment for three to fifteen
years.93 Despite the law’s lack of exceptions, sterilizations are performed on women whose lives
would be put at risk by future pregnancy.94 Similarly, in Poland, sterilization as a method of family
planning is illegal.  Even with the written consent of the patient, sterilization is considered a crimi-
nal injury, which carries a penalty of up to 10 years in prison.95 Sterilization is legal only when per-
formed upon “mentally incompetent individuals.”96 The Penal Code of Côte d’Ivoire strictly pro-
hibits sterilization, classifying it as an offense that is punishable by the death penalty.97

There has been an effort by conservative forces to regulate strictly and even make illegal the use
of EC — including emergency contraceptive pills, minipills, and the copper-T intrauterine device.98

These methods are used post-coitally (after intercourse) and may prevent pregnancy by delaying or
inhibiting ovulation, by inhibiting fertilization, or by inhibiting implantation of a fertilized egg.99

At the recent five-year review of the 1994 International Conference on Population and Develop-
ment and the Programme of Action (ICPD+5 Conference), EC was the subject of a clash among
government delegates during the drafting of the conference consensus document.  In a passage
advising UN agencies and donors to provide sufficient resources to meet the demand for family
planning methods, the United States, the European Union, and other nations sought to insert the
phrase “including female-controlled methods such as female condoms and emergency contracep-
tion, and underutilized methods such as vasectomy and male condoms.”100 This proposal was
strongly resisted by the Holy See and a number of countries, including Argentina, Libya,
Nicaragua, Sudan, and Syria.101 Representatives from these delegations argued that EC is tanta-
mount to abortion, despite a statement by the WHO explaining that the medical community does
not regard EC as an abortifacient because the treatment works prior to implantation.102 In a final
compromise, the passage was left to read “including new options and underutilized methods” —
language that surely encompasses EC without naming it explicitly.103
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B. Limits on advertisement

Some countries around the world place limits on the dissemination of information about contracep-
tives.  For example, in 1986, Ghana banned the advertisement of contraceptives in the mass media.104

The government, however, encourages dissemination of contraceptive information in some settings.
Ghana’s Reproductive Health Service Policy requires service providers to give clients an array of infor-
mation and counseling, including that regarding family planning and contraceptives.105

Similarly, in countries in which the so-called 1920 French Law is in effect, such as Benin,106 contra-
ceptive advertising may be inhibited.  As noted in Chapter 1, the 1920 French Law proscribes
“incitement” to “the crime of abortion” and the distribution of information or “propaganda” on
pregnancy prevention.  This law was in force in countries that were formerly subject to French colo-
nial rule, but most repealed it following independence.  It is important to note that in Benin, despite
this law, the government has stated in its Population Policy its objective to increase contraceptive
prevalence.107 However, the 1920 French Law has been identified as a hindrance to the adminis-
tration of a comprehensive family planning program.108 The situation is similar in Cameroon.
Although the 1920 French Law has been repealed, a 1990 law regulating the practice of pharma-
cies prohibits “contraceptive propaganda.”109

C. Third-party authorization requirements

Some countries require women to obtain the authorization of a husband or a parent before receiv-
ing contraception.  In Chad, for example, where reversible contraceptive methods — which include
barrier and hormonal methods — are considered medications available only with a medical pre-
scription, married women may be given a prescription only with the permission of their spouses.110

Likewise, minors must have the written consent of their parents or guardian.111 In Chile, a woman
must obtain the consent of her spouse in order to be sterilized in public health facilities.112

V. Violations Indicating Coercion

A woman’s right to reproductive self-determination is also violated when methods of controlling her
fertility are imposed upon her without her informed consent.  Worldwide, there have been a number
of cases of violations of women’s rights involving coercion in the use of contraception.  Where steril-
ization is a common method of family planning, health care workers may pressure women to under-
go sterilization without informing them of the irreversible nature of the operation or of alternative con-
traceptive methods.113 For example, as described in Chapter 1, human rights advocates in Peru
reported that from 1996 to 1998, in response to government-imposed sterilization quotas, many
women were subjected to sterilization without their informed consent.114 A number of cases were
documented of women who were coerced, deceived, or induced into undergoing sterilization.115  The
United Nations Special Rapporteur on Violence against Women (Special Rapporteur on Violence)
brought these abuses and others to the attention of the international community in a 1999 report.116

Women also may experience coercion at the hands of health workers who refuse to remove 
contraceptive devices.  For instance, because Norplant® requires surgical insertion and removal, a
woman who wishes to have the device removed is fully dependent upon the assistance of health work-
ers.  The Special Rapporteur on Violence has reported that among women in Bangladesh with Nor-
plant®, only 15% were aware that the implants could be removed upon request.117 Furthermore, some
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women who suffered serious side effects and requested removal of the implants were routinely
refused.118 Similarly, in the United States, the Special Rapporteur on Violence reports that government-
funded Medicaid programs that provided Norplant® to African-American women in rural Georgia would
pay for the implants but would only remove them for “medical reasons.”119 Women’s complaints of con-
tinuous bleeding, headaches, heart palpitations, and hair loss were deemed “inconveniences” rather
than medical problems justifying removal of the implants.120 To have the implants removed before the
end of two years, women had to reimburse the state for the insertion, which cost US $300.121

VI. Developments Since 1995

There have been some significant legal and policy developments affecting contraceptive access
since 1995.  

• In 1999, Japan approved the use of oral contraceptives.  Prior to that, Japan was the sole mem-
ber state of the United Nations to prohibit this method of contraception.122

• In Ethiopia, a 1998 Proclamation repealed a Penal Code provision prohibiting the advertisement
and promotion of contraceptive methods.123

• Worldwide, several countries in recent years have approved explicitly the use of EC, either by
licensing drugs for use as EC or by incorporating EC into government-regulated family planning
services. Brazil’s Ministry of Health, for example, included EC in its family planning program
guidelines in 1997.124 In 1999, France became the first country to permit the sale of EC over-the-
counter.125 In 2000, similar initiatives have followed in British Columbia, Canada126 and in Great
Britain, where a pilot program in Manchester, England making EC available over-the-counter may
be implemented nationwide.127

In addition to these legal and policy advances, recent technological developments may also serve
to widen women’s choices and improve their health.  

• Recently, scientists have intensified their work to develop contraceptive technologies to prevent
diseases such as AIDS and other STIs, especially those methods that are controlled by women.  A
new set of methods for women, vaginal microbicides, which are not yet available, are being test-
ed in a number of countries.128 Vaginal microbicides, which may be produced as gels, creams,
suppositories, film, sponges, and vaginal rings,129 may be used without a partner’s knowledge or
cooperation.130 Early safety trials and focus-group discussions are underway in a number of coun-
tries, including Zimbabwe.131

• Another female-controlled contraceptive method, the female condom, has gained wide recognition
in recent years.  Unlike a diaphragm or an oral contraceptive, no prescription or medical help is nec-
essary for a woman to use the female condom.  The woman places it into her vagina manually, and
can do so anytime from hours before to immediately prior to sex.132 The female condom provides
women with another important option to prevent HIV infection and STIs.  However, many women
who could benefit from the product do not yet have access to it.133 When left entirely to commer-
cial markets, the price of female condoms in the global south is between US $2 and $3 per con-
dom.134 UNAIDS has been working with the manufacturer of the female condom to increase its avail-
ability and affordability in the global south, particularly in sub-Saharan Africa and Southeast Asia.135
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VII. Recommendations

In countries where restrictive laws or policies related to contraceptives are in force: 

• Governments should eliminate restrictions on contraception, including excessive regulation,
requirements for third-party authorizations, and prohibitions on the dissemination of information
regarding contraceptives; 

• NGOs should establish coalitions with legal and medical groups to conduct effective advocacy
campaigns for liberalizing restrictive laws or regulations regarding contraceptives; and

• Family planning associations should offer the widest range of methods permitted by law, and
should provide accurate information on these methods to users.  

In countries where all medically accepted contraceptive methods are legal:

• Governments should ensure access to the full range of contraceptive methods, as well as infor-
mation on the relative benefits and risks of each method;  

• Family planning services should be provided to anyone requiring them, regardless of marital sta-
tus and age;

• Governments should regulate the quality of contraceptive methods and implement appropriate
safeguards for efficacy, safety, and full, informed consent by the users; 

• NGOs should work to ensure that accurate information is available regarding all contraceptive
methods and that contraceptive use occurs with full and informed consent; and

• Family planning associations and other reproductive health care providers should work to ensure
that they are offering a full range of contraceptive methods, with accurate information for full and
informed consent.  
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Chapter 3

ABORTION

I. Introduction

At the core of reproductive rights is the principle that a woman has the right to decide whether and
when to have a child.  When faced with an unwanted pregnancy, only she can decide whether she will
carry the pregnancy to term.  Governments are bound to respect this basic human right by ensuring
that women can access the full range of quality reproductive health services, including abortion.  Not
only should governments remove legal barriers to abortion services, they should ensure that safe and
high-quality abortion services are accessible to all women.  This chapter places abortion within a
human rights framework and reviews the types of laws and policies that regulate abortion around the
world, with an emphasis on legal developments since 1995.  In light of the devastating effects of abor-
tion restrictions on women’s health and rights, this chapter recommends a concerted effort on the part
of governments and non-governmental actors to make abortion safe and accessible to all women.

II. Abortion and Human Rights

International legal support for a woman’s right to safe and legal abortion can be found in numerous inter-
national treaties and other instruments.  The right to choose abortion has support in guarantees of auton-
omy in reproductive decision-making, freedom from discrimination, and protections of health and life.  

A. The right to autonomy in reproductive decision-making

Only a pregnant woman knows whether she is ready to have a child.  International human rights law
has traditionally protected independence in decision-making in matters as intensely personal as
reproduction.  The right to physical integrity ensures freedom from unwanted invasions of one’s
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“In light of Paragraph 8.25 of the Programme of Action of the International Conference on Popula-
tion and Development, which states:  “In no case should abortion be promoted as a method of fam-
ily planning.  All governments and relevant intergovernmental and non-governmental organizations
are urged to strengthen their commitment to women’s health, to deal with the health impact of
unsafe abortion as a major public health concern and to reduce the recourse to abortion through
expanded and improved family-planning services . . . . Women who have unwanted pregnancies
should have ready access to reliable information and compassionate counselling . . . . In circum-
stances where abortion is not against the law, such abortion should be safe.  In all cases, women
should have access to quality services for the management of complications arising from abortion
. . . .”, consider reviewing laws containing punitive measures against women who have undergone
illegal abortions.”

Beijing Platform for Action, Para. 106(k).136

“The obligation to respect rights requires States parties to refrain from obstructing action taken by
women in pursuit of their health goals . . . [B]arriers to women’s access to appropriate health care
include laws that criminalize procedures only needed by women and that punish women who
undergo those procedures.”

CEDAW, General Recommendation on Women and Health, Para. 14.137



body.138 When a pregnancy is unwanted, a legal requirement to carry it to term constitutes a gov-
ernmental intrusion upon a woman’s body.  Recognition of this principle has been reinforced with
international acknowledgement of the right to decide freely and responsibly the number and spac-
ing of one’s children.139 This right entitles women access to all safe, effective means of controlling
their family size, including abortion.  Finally, because decisions one makes about one’s body, par-
ticularly one’s reproductive capacity, lie squarely in the domain of private decision-making, the right
to privacy protects women’s right to choose abortion.140

B. The right to non-discrimination

Restrictive abortion laws are a form of discrimination against women.  Freedom from discrimi-
nation in the enjoyment of protected human rights is ensured in every major human rights
instrument.141 According to the Women’s Convention, “discrimination against women” includes
laws that have either the “effect” or the “purpose” of preventing a woman from exercising any
of her human rights or fundamental freedoms on a basis of equality with men.142 Whatever their
stated purpose, restrictions on abortion discriminate against women by criminalizing a health
care procedure that only they need and by relegating them to the traditional roles of mothers
and nurturers.

C. The right to health

International law guarantees women the right to “the highest attainable standard of physical and
mental health.”143 WHO defines “health” as “a state of complete physical, mental, and social well-
being, not merely the absence of disease or infirmity.”144 In countries where abortion services are
prohibited by law or inadequately funded by the state, a woman who wishes to terminate a preg-
nancy faces a threat to her physical, mental, and social well-being.  If she turns to an illegal
provider or attempts to self-induce an abortion, she may undergo an unsafe procedure with dev-
astating effects upon her physical health.  Between 10 and 50% of women who undergo unsafe
abortions require post-abortion medical attention due to complications.145 The most common
complications due to unsafe abortion include:  incomplete abortion, infection, hemorrhage, and
injury to internal organs.  Where these complications do not result in death, they may result in life-
long injury or infertility.146 

The health effects of unsafe abortion were addressed at two recent UN conferences, the ICPD of
1994 and the Beijing Conference of 1995.  The Programme of Action adopted at the ICPD called
upon governments to consider the consequences of unsafe abortion on women’s health.147  In 1999,
at the ICPD+5 Conference, governments declared: “in circumstances where abortion is not against
the law, health systems should train and equip health-service providers and should take other mea-
sures to ensure that such abortion is safe and accessible.  Additional measures should be taken to
safeguard women’s health.”148

A woman who chooses not to risk her physical health by undergoing an unsafe abortion must jeop-
ardize her mental and social well-being by carrying an unwanted pregnancy to term.  For a woman
who is not ready to be a mother, having a baby can cause a severe strain on her mental and emo-
tional health.  Her social well-being may be damaged if she does not have the resources to care for
a child.  If she is an adolescent, giving birth may limit her education and thus her capacity to sup-
port herself financially.149
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D. The right to life

Every year, approximately 13% of maternal deaths worldwide are attributable to unsafe abortion.150

Laws that deny women access to safe abortion therefore pose a threat to women’s right to life.  The
right to life is protected in most of the principal human rights instruments, including the Universal
Declaration and the Civil and Political Rights Covenant.151 While traditionally read to protect indi-
viduals only from arbitrary execution by the state, the right to life has been interpreted by the
Human Rights Committee, the body that monitors compliance with the Civil and Political Rights
Covenant, to require governments to adopt “positive measures” aimed at preserving life.152

Governments could save tens of thousands of women’s lives every year by ensuring access to safe
abortion services.  Unsafe abortion, one of the most easily preventable causes of maternal mortal-
ity and morbidity,153 is at the root of an estimated 80,000 women’s deaths worldwide every year.154

The Human Rights Committee, in its 1996 evaluation of the report of the Peruvian government,
acknowledged that prohibitions of abortion may violate women’s right to life.  In reference to Peru’s
restrictive abortion law, the Committee noted:

The Committee is . . . concerned that abortion gives rise to a criminal penalty even if a
woman is pregnant as a result of rape and that clandestine abortions are the main cause of
maternal mortality.  These provisions not only mean that women are subject to inhumane
treatment but are possibly incompatible with articles 3, 6 and 7 of the Covenant [protect-
ing, respectively, the right to nondiscrimination; the right to life; and the right to freedom
from torture or cruel, inhuman or degrading treatment].155

III. Overview of World’s Abortion Laws

About 41% of the world’s population live in the 50 countries that permit abortion without restric-
tion as to reason.  In these countries, which include China, France, the Russian Federation, South
Africa, and the United States, a woman may have an abortion without offering a justification.  She
must, however, observe whatever procedural requirements are prescribed by law.156

Another 21% of the world’s people live in the 14 countries that permit abortion on broad social and
economic grounds.  These laws permit abortion when a woman can show that carrying a pregnancy
to term would cause social or economic hardship.  Medical personnel are typically permitted to con-
sider a woman’s economic resources, her age, her marital status, and the number of her living chil-
dren.  Barbados, Great Britain, India, and Zambia have laws in this category, which generally receive
broad interpretation.157

In 53 nations, home to roughly 13% of the world’s people, abortion is available only when necessi-
tated by a threat to a woman’s health.  In some countries, such as Peru and Zimbabwe, the threatened
injury must be either serious or permanent.158 Other laws, such as those of Argentina and Ethiopia,
do not define or qualify the term “health.”  Still others, such as those of Botswana, Jamaica, and
Malaysia, explicitly recognize that threats to mental health can be grounds for abortion.159

Finally, about 26% of the world’s people live in the 74 nations that either permit abortion only
to save a woman’s life or prohibit the procedure altogether.  Many countries in this category,
including Brazil, Nigeria, and Indonesia, explicitly permit abortion when a pregnancy threatens
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a woman’s life.  In other nations, such as the Dominican Republic, Senegal, and Egypt, laws that
make no explicit exception to protect life may be interpreted to permit abortion under such cir-
cumstances on the grounds of “necessity.”160 This is a general principle of criminal law, according
to which certain crimes may be excused when they are committed as the sole means of saving
one’s life or the life of another.  In some countries, the availability of the defense of necessity has
been called into question by recent legal developments.  For example, in Chile, a health code
provision permitting abortion on “therapeutic grounds” was repealed in 1989, making abortion
illegal on all grounds.161 Similarly, in Colombia — where there is no explicit exception under 
criminal law to save the life of the woman — a 1994 case challenging the restrictive abortion laws
resulted in the Constitutional Court holding that the right to life is constitutionally protected from
the moment of conception.162

Most nations that permit abortion — even those that make no restriction as to the reason for the
abortion — establish conditions that must be observed for an abortion to be classified as legal.  These
include: limits on the gestational age or the type of medical facility in which the procedure may be
performed; requirements for third party authorization, such as requiring a husband or a parent to
authorize the procedure; mandatory waiting periods; and mandatory counseling.  Finally, fees often
pose a barrier to a woman’s access to abortion.  Even governments that allow for abortion on broad
legal grounds may not fund the procedure in the absence of medical necessity or other extreme cir-
cumstances.163

A woman’s ability to have an abortion is also contingent upon the availability of services.  The avail-
ability of abortion services can depend on factors as diverse as the interpretation given to the exist-
ing law, the enforcement of the law, and the attitudes of the medical community and the public at
large. In countries with restrictive laws, health professionals may be unaware of the conditions under
which abortion is allowed.  Sometimes, health providers refuse to comply with the law or are not prop-
erly trained to do so.164 Administrative regulations are often cumbersome, leaving health profession-
als who are willing to provide abortion services confused about what they may and may not do.
Often, this confusion and fear of criminal liability make them unwilling to take a risk.165

India is an example of a country where a liberal abortion law does not ensure that women can
access safe and legal procedures.  India’s Medical Termination of Pregnancy Act permits abortion
on socio-economic grounds, and even recognizes that the anguish of an unwanted pregnancy
resulting from contraceptive failure could constitute a “grave injury to the mental health of the
pregnant woman” that could justify an abortion.166 However, only 1,800 of the 20,000 primary
health centers have legally certified abortion facilities.  Women with unwanted pregnancies are
forced to rely on low-cost procedures, which are often undertaken by untrained practitioners under
unsanitary conditions.167

Just as a woman’s reproductive autonomy is undermined by her inability to access safe and legal
abortion procedures, governments violate women’s reproductive rights when they do not permit
women to make free and informed choices about whether they will undergo the procedure.  In rare
situations, governments’ disrespect for women’s reproductive choices can result in coerced abortions.
For example, China restricts the number of children a married couple may have, and has reportedly
enforced this policy through forced abortions.168 China’s one-child policy contributes to a climate of
coercion, thereby violating women’s right to physical integrity and security of the person, and the
rights of women to control their reproductive capacities.169
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IV. Developments Since 1995

This section briefly summarizes the developments in national abortion laws that have occurred over
the last five years.  For purposes of this discussion, abortion laws are deemed to fall into one of five
categories of restrictiveness.  From most to least restrictive, these categories identify laws whereby
abortion is: (1) prohibited altogether or permitted only to save a woman’s life; (2) permitted to save a
woman’s life and protect her physical health; (3) permitted to save a woman’s life and protect her
physical and mental health; (4) permitted to save a woman’s life, and to protect her physical and men-
tal health, and on socioeconomic grounds; and (5) permitted without restriction as to reason.   Coun-
tries whose laws have moved from one category to another as a result of legislation enacted since
1995 are included in the following discussion.

A. Liberalizations

At least five countries from different regions of the world have recently enacted legislation liberal-
izing abortion. 

• In 1996, Albania enacted into law a 1991 Ministry of Health directive170 that permits abortion
without restriction as to reason during the first 12 weeks171 of pregnancy.172 The law requires
a woman to undergo counseling on adoption and the availability of public and private assis-
tance should she choose to carry her pregnancy to term.173 The 1991 and the subsequent
1996 law modified a 1989 Ministry of Health order that permitted abortion only when a
woman’s physical or mental health was at risk, when the pregnancy was a result of violence or
incest, or when the pregnant woman was under the age of 16.174

• In 1996, Burkina Faso amended its Penal Code to permit abortion at any stage of pregnan-
cy when a woman’s life or health is endangered and in the case of severe fetal impairment.175

Abortion is also permitted during the first 10 weeks of pregnancy in cases of rape or incest.176

Under the previous law, abortion was prohibited unless performed to save a woman’s life.177

• Cambodia significantly liberalized its abortion law in November 1997.178 Under this recently
adopted law, abortion is permitted during the first 14 weeks of pregnancy without restriction
as to reason.179 The previous law permitted abortion only to save a woman’s life.180 

• In Guyana, a 1995 law intended in part to “enhance the attainment of safe motherhood by
eliminating deaths and complications due to unsafe abortion” permits abortion without
restriction as to reason during the first eight weeks of pregnancy.181 After eight weeks, but
before 12 weeks have elapsed, a woman may have an abortion on the basis of broad
grounds, including socioeconomic considerations.182 The previous law permitted abortion
only to save a woman’s life or to protect her physical or mental health.183

• South Africa enacted the Choice on Termination of Pregnancy Act in 1996, making its abor-
tion law one of the most liberal in the world.  The Act permits abortion without limitation as
to reason during the first 12 weeks of pregnancy, within 20 weeks on numerous grounds and
at any time if there is risk to the woman’s life or of severe fetal impairment.184 The Act
repealed a 1975 law that had prohibited abortion unless the pregnancy was a result of rape
or incest, the mother’s life was in danger, or there was a fetal impairment.185
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B. Restrictions

Two countries have recently restricted their abortion laws.  

• In 1997, El Salvador amended its Penal Code to eliminate all exceptions to its prohibition
of abortion.186 Under the previous law, abortion was permitted when necessary to protect a
woman’s life, when pregnancy resulted from rape, and when there was a substantial risk of
fetal impairment.187 In addition to the Penal Code reform, the Constitution of El Salvador
was amended in 1999 to recognize life from the moment of conception.188

• In Poland, a liberalizing abortion law adopted in 1996 was invalidated by the Constitutional
Court in 1997.189 The Court found that the law, which permitted abortion on social and eco-
nomic grounds, violated the Constitution’s protection of the right to life of the “conceived
child.”190 In December 1997, Poland’s Parliament enacted new legislation eliminating social and
economic grounds for abortion.191 Currently, abortion in Poland is available on three grounds:
when the pregnancy threatens the life or health of the woman; when there is justified suspicion
that the pregnancy resulted from a “criminal act;” and in instances of fetal impairment.192

These laws pose a significant threat to women’s reproductive health, given the correlation between unsafe
abortion and high rates of maternal mortality and morbidity.  It should be noted that even in countries
with liberal abortion laws — including Hungary,193 the Russian Federation,194 and the United States195 —
opponents of women’s choice have had some success working within their judicial systems and legisla-
tures to restrict women’s access to safe abortion services.  While the outcome of most of these campaigns
is still undetermined, they warrant close scrutiny by supporters of women’s reproductive rights.

V. Recommendations

Removing legal and other barriers to abortion services requires action on the part of governments,
NGOs, and international donors.  The actions needed to attain this goal differ according to the sta-
tus of the law in the country.  

In nations where abortion laws are restrictive:

• Governments should enact laws that permit abortion without restriction as to reason or on broad grounds;

• Govenments should ensure that safe and high-quality abortion services are in place to meet the
needs of women who are qualified to undergo abortions on the narrow grounds currently recog-
nized under the law;

• Chief law enforcement officials should issue prosecutorial guidelines reflecting the most liberal
interpretation possible of criminal laws pertaining to abortion;

• Law enforcement officials should refrain from prosecuting women who have undergone abortion
procedures and providers who perform abortions with the consent of their patients;

• NGOs should establish coalitions with legal and medical groups to conduct effective advocacy
campaigns to liberalize abortion laws;
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• Family planning associations and other reproductive health care providers should offer abortion
services to the fullest extent permitted by the law;

• Advocacy groups should research the effects of unsafe abortion to the fullest extent possible and
disseminate their findings to both policy makers and the general public; and

• International donors should support the work of NGOs engaged in advocating for legal and pol-
icy reforms aimed at increasing access to safe and legal abortion services.  

In nations where abortion laws are liberal:

• Governments should work to ensure access to high-quality abortion services for all women,
regardless of age, income, marital status, or level of education;  

• National health programs should integrate abortion services within existing reproductive health
programs; the costs of such services should be commensurate with other medical procedures;

• Governments should establish mechanisms of redress for women who are denied access to abor-
tion services;

• NGOs should work to ensure that women and health care providers are aware that abortion is
permitted under the law;

• NGOs should undertake public education campaigns to inform the public of the legal and regu-
latory requirements for obtaining an abortion;

• NGOs also should establish broad coalitions to monitor enforcement of abortion laws and ser-
vices, and work to ensure that women who are unable to access legal abortion services have legal
redress; and

• Family planning associations and other reproductive health providers should work to ensure safe,
high-quality abortion services for all women.
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Chapter 4

HIV/AIDS and STIs196

I. Introduction

An estimated 33.6 million men, women, and children worldwide live with HIV/AIDS.199 Over the
course of 1999 alone, some 5.6 million people — 2.3 million of them women — became infected with
HIV, the virus that causes AIDS.200 In Africa, where HIV is transmitted primarily through heterosexual
contact, women are being infected at higher rates than men.201 Moreover, recent studies indicate that
the rate of HIV/AIDS is increasing faster among young women than among young men in low-income
countries.202 In Uganda, for example, the HIV infection rate among adolescent girls aged 13 to 19
years is three times higher than that for teenage boys.203

The impact on women of HIV/AIDS is one of the most pressing reproductive health concerns of our
time.  Because women’s subordinate role in society heightens their risk of HIV infection, governments
must approach this epidemic with a gender perspective.  HIV prevention strategies that do not take
the special needs of women into account violate women’s human right to non-discrimination in enjoy-
ment of the rights to health and life.  Likewise, while discrimination against people with HIV/AIDS
affects both sexes, women with HIV/AIDS must also contend with pervasive gender discrimination,
making them doubly marginalized.204 Governments must therefore work to minimize the impact of the
disease upon women’s ability to enjoy all of their civil, political, social, economic, and cultural rights.
This chapter examines women’s health and rights in relation to HIV/AIDS, reviewing the types of legal
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“HIV/AIDS and other sexually transmitted diseases, the transmission of which is sometimes a con-
sequence of sexual violence, are having a devastating effect on women’s health, particularly the
health of adolescent girls and young women.  They often do not have the power to insist on safe
and responsible sex practices and have little access to information and services for prevention and
treatment.  Women, who represent half of all adults newly infected with HIV/AIDS and other sexual-
ly transmitted diseases, have emphasized that social vulnerability and the unequal power relation-
ships between women and men are obstacles to safe sex, in their efforts to control the spread of
sexually transmitted diseases.  The consequences of HIV/AIDS reach beyond women’s health to
their role as mothers and caregivers and their contribution to the economic support of their families.
The social, developmental and health consequences of HIV/AIDS and other sexually transmitted dis-
eases need to be seen from a gender perspective.” 

Beijing Platform for Action, para. 98.197

“The issues of HIV/AIDS and other sexually transmitted disease are central to the rights of women
and adolescent girls to sexual health. Adolescent girls and women in many countries lack adequate
access to information and services necessary to ensure sexual health. As a consequence of unequal
power relations based on gender, women and adolescent girls are often unable to refuse sex or
insist on safe and responsible sex practices. Harmful traditional practices, such as female genital
mutilation, polygamy, as well as marital rape, may also expose girls and women to the risk of con-
tracting HIV/AIDS and other sexually transmitted diseases. Women in prostitution are also particu-
larly vulnerable to these diseases . . . .” 

CEDAW Recommendation on Women and Health, para. 18.198  



and policy approaches that have been taken thus far.  It discusses a sampling of developments from
countries around the world since 1995 and provides recommendations relating to the adoption of
gender-sensitive HIV/AIDS prevention and treatment policies and the amendment of laws that dis-
criminate against people living with HIV/AIDS.

II. Women’s Rights and HIV/AIDS 

A. Discrimination in prevention of HIV infection

International law guarantees women and men equal enjoyment of the rights to life205 and to the
“highest attainable standard of physical and mental health.”206 Yet pervasive social inequities deny
many women these rights, as is revealed by the increasing impact of HIV/AIDS upon women.  For
physiological reasons, women are more likely than men to be infected through heterosexual con-
tact.  Aggravating this physiological vulnerability is the social subordination that many women face
in the economic, social, civil, and political spheres.

The Beijing Platform recognizes that women’s social subordination and unequal power relations to
men are key determinants in their vulnerability to HIV/AIDS.207 The Platform notes that women
“often do not have the power to insist on safe and responsible sex practices and have little access
to information and services for prevention and treatment.”208 Furthermore, women are at higher
risk of sexual abuse209 and may be subject to harmful traditional practices that affect their repro-
ductive health, including forced marriage and FC/FGM.210 In addition, many women’s lack of access
to quality reproductive health care may allow STIs to go undetected, leaving those women even
more physiologically susceptible to HIV infection.211

Adolescent girls face heightened risks that expose them to HIV infection, such as sexual exploita-
tion, early sexual initiation, inability to negotiate safe sex with their partners, social pressure, lack of
sex education, lack of access to condoms (particularly female condoms), and lack of reproductive
health services.212 In some parts of Africa, HIV-infected men seek out adolescent girls on the belief
that sex with a virgin will cure their infection.213

In light of the HIV/AIDS pandemic’s impact on women, their human rights to life, health, and free-
dom from gender discrimination require governments to take steps to address the causes of
women’s vulnerability to HIV/AIDS.  As CEDAW has stated: “States parties [should] intensify efforts
in disseminating information to increase public awareness of the risk of HIV infection and AIDS,
especially in women and children, and of its effects on them.”214 Furthermore, “programmes to
combat AIDS should give special attention to the rights and needs of women and children, and to
the factors relating to the reproductive role of women and their subordinate position in some soci-
eties which make them especially vulnerable to HIV infection.”215

B. Discrimination against women living with AIDS

Because the laws and customs of many countries deny women equal enjoyment of their human
rights, women are particularly affected by the discrimination that is often directed toward people
living with HIV/AIDS.  The legal system may offer little recourse for women to vindicate their rights
and thus protect themselves from discrimination and attacks at the hands of members of their fam-
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ilies or communities.  For example, where discriminatory laws deny women the right to own prop-
erty, a woman living with HIV/AIDS who is forced to leave her home has no claim under law.216  Sim-
ilarly, in countries that do not acknowledge or pursue crimes committed by domestic partners, a
woman with HIV/AIDS who is abused by her spouse may have little protection from the state.217

The impact of these combined discriminatory forces upon women’s enjoyment of their human
rights has been recognized by a number of international human rights bodies.  The Commission
on Human Rights, the UN’s principal human rights organ, issued a resolution in 1999 inviting gov-
ernments “to take all necessary measures to eliminate stigmatization of and discrimination
against those infected and affected by HIV/AIDS, especially for women, children and vulnerable
groups, so that infected persons who reveal their HIV status, those presumed to be infected and
other affected persons are protected from violence, stigmatization and other negative conse-
quences.”218 Similarly, CEDAW has advised governments to include in their reports “information
on the effects of AIDS on the situation of women and on the action taken to cater to the needs
of those women who are infected and prevent specific discrimination against women in response
to AIDS.”219

III. Government Actions to Address HIV/AIDS 

Because the spread of HIV/AIDS depends as much upon social factors as physiological ones,
efforts to prevent HIV should be focused on enhancing the ability of all members of society to pro-
tect themselves against infection.  Likewise, governments must intervene to protect the rights of
those living with HIV/AIDS.

A number of governments have formulated comprehensive national policies to address
HIV/AIDS.  Many of these have a gender component, focusing on the special needs of women.  For
example, the Ministry of Health in Tanzania issued a policy in 1995 enumerating strategies for the
prevention and treatment of HIV/AIDS and setting forth the rights of individuals with HIV or AIDS.
The policy specifically addresses issues of AIDS and gender in a section calling for women to be
provided with basic education about their bodies, human sexuality, HIV/AIDS, and other STIs.  The
policy also encourages criminalizing the willful spread of STIs, including HIV/AIDS.220 In Mexico,
the AIDS Prevention and Control Program is integrated within its Reproductive Health and Family
Planning Plan.  The government’s policy aims at reducing morbidity and mortality resulting from
this disease and increasing access to information, diagnosis, prevention, and control services
through communication programs, preventive actions, and AIDS treatment in primary health facili-
ties.221

Some countries have enacted laws and policies delineating the rights of people living with
HIV/AIDS.  For example, in Guatemala, the rights and duties of persons living with HIV/AIDS are
defined by law.  Under this law, the administration of blood tests is prohibited as a requirement to
obtain goods or services, to access educational establishments, or to obtain medical treatment. Fur-
thermore, the results of blood tests are strictly confidential.  The rights of all people to dignified and
respectful treatment are protected, and discrimination against people due to HIV/AIDS status is pro-
hibited.222

Unfortunately, discriminatory laws and practices in many countries continue to violate the rights of
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people with HIV/AIDS.  In Kenya, for example, AIDS and HIV have been deemed “infectious dis-
eases” pursuant to the Public Health Act.  This empowers medical officers to take such actions as
entering premises where the inhabitants are believed to have been exposed to the “infectious dis-
ease” and examining anyone at that site.223 A medical officer also may remove a person from a hos-
pital or to another place of isolation and detain the person until he or she is no longer deemed to
constitute a danger to the public.224 Such provisions can inappropriately infringe on the civil rights of
individuals living with HIV/AIDS, and can perpetuate myths regarding the manner in which HIV is
transmitted.

In Uganda, as in many other countries, the law is silent on a number of issues related to the rights
of people living with HIV/AIDS.225 As a result, many are castigated and face discrimination from
their families, their communities and their employers.  Dismissal from work on account of an
employee’s HIV status is not uncommon.226 No proactive laws to prohibit such discrimination have
been adopted.  

IV. Developments Since 1995

Since 1995, in response to the growing pandemic, many governments have undertaken legisla-
tive, policy, and programmatic initiatives to prevent transmission and treat HIV/AIDS, as well as to
address discrimination against those living with HIV/AIDS.  The following are some examples of
developments:

• The government of Zimbabwe has attempted to combat HIV/AIDS through a number of local-
ly-based programs.  For example, in the eastern border town of Mutare, where an estimated
37% of pregnant women are HIV positive, programs include treatment of STIs, the tracing of
patients’ contacts, an HIV peer-education program, outreach to commercial sex workers, the dis-
tribution of 150,000 condoms per month, and a home-based care program.227

• In 1999, the Ministry of Health of the Russian Federation issued an order instituting special cen-
ters for children and pregnant women who are HIV positive.  These centers are to be set up in
urban areas and will help children and women monitor their health. The centers will also provide
training for professionals to address the needs of those who are HIV positive.228

• In 1995, before reverting to Chinese rule, Hong Kong passed the Disability Discrimination Bill.229

This new law bans compulsory testing for HIV/AIDS.  It also makes job reinstatement a remedy
in court proceedings on discrimination claims, and extends the deadline for bringing cases to
court by two years (excluding time taken in conciliation proceedings).230

• In Bolivia, the government adopted the Regulations on the Prevention and Care of HIV/AIDS in 1996,
delineating the rights and duties of healthy, infected, and sick persons.231 The regulations also estab-
lish that the results of HIV/AIDS tests are strictly confidential and that counseling and psychological
services should be provided in all cases of testing.  The HIV/AIDS regulations provide that persons
infected with HIV cannot be barred from public or private education, sports, or cultural facilities.  Fur-
thermore, no health care worker in public or private establishments can deny medical attention or in-
patient services to a person who has AIDS or is HIV positive. Health care centers also are obligated
to provide guidance, information, and education to the Bolivian people regarding HIV/AIDS.232
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• In Poland in 1996, the Ministry of Health introduced the National Program for the Prevention of
HIV Infection and the Care of Persons Living With or Suffering from HIV/AIDS.  The National Pro-
gram’s main task is to prevent transmission of HIV, and therefore, decrease incidences of
HIV/AIDS infection and its socioeconomic consequences.233

• New national AIDS legislation took effect in Colombia in the beginning of 1997.  This law estab-
lished the right of people living with HIV/AIDS to receive antiretroviral drugs through the nation-
al health care system.234

• In November 1997, the health ministers of the Mercosur trade bloc — comprised of Argentina,
Brazil, Paraguay and Uruguay, and associate members Bolivia and Chile — pooled resources
to make joint purchases of the medicines used in combination therapy, aiming to cut the cost of
the treatment by up to 50 percent.235

V. Recommendations

• Governments should review, amend, and enforce laws and develop targeted initiatives to com-
bat practices that contribute to women’s susceptibility to HIV infection and other STIs.  Legisla-
tion should be enacted and enforced against any practices that either increase women’s risk of
infection or contribute to the further marginalization of those women who are already infected
with HIV/AIDS or other STIs.236

• Governments and NGOs should develop effective education and outreach programs aimed at dis-
seminating information about the risks of HIV/AIDS and measures that can be taken to avoid infection.

• Governments should develop compassionate and supportive laws, policies, and programs to meet
the needs of those living with HIV/AIDS, and should legally prohibit all forms of discrimination against
such persons, including discrimination in access to health care, education, and employment.237

• Governments should ensure that all sexual and reproductive health programs, including family plan-
ning facilities, diagnose and treat HIV/AIDS and other STIs and promote and supply high-quality
condoms (including female condoms) and treatment for HIV/AIDS and other STIs.238  These programs
should ensure that diagnostic results and other patient information are kept fully confidential.

• Governments should develop guidelines and counseling services on HIV/AIDS and STIs within
primary health care services239 and ensure training for health care workers on the treatment of
clients living with HIV/AIDS.

• Governments and international organizations should support and strengthen national capacity
to create and improve gender-sensitive policies and programs on HIV/AIDS and other STIs.
Governments and international organizations should hasten to provide resources and facilities
to women who are living with HIV/AIDS or who are the principal caregivers or economic support
for those either infected with HIV/AIDS, or affected by the pandemic — such as the survivors,
particularly children and older persons.240
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• Governments should provide or increase financial and institutional support for research on safe,
effective, affordable, and acceptable methods and technologies for the reproductive and sexu-
al health of men and women, including methods to protect against HIV/AIDS and other STIs.
Governments further should ensure that these activities are carried out in strict conformity with
internationally accepted legal, ethical, medical, and scientific standards for biomedical
research.241

• Donor governments and international organizations should assist in ensuring non-discriminato-
ry access to drug treatment, including antiretroviral drugs.

Reproduct ive Rights  2000:  Moving Forward   37


